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NAMES  OF  THE  JUDGES,  &c. 
During  thi£  Period  Comprised  in  this  Volume. 


THE  COURT  OP  APPEALS. 

How.  JOHN  MITCHBLL  ROBINSON,  Chief  Judge. 
Hon.  HBNRT  PAOB,  Assoolate  Judgre. 
Hon.  DAVID  FOWLER,  Assooiate  Judge. 
Hon.  ANDREW  HUNTER  BOYD,  Associate  Judge. 
Hon.  CHARLES  BOTLB  ROBERTS,  Assoolate  Judge. 
Hon.  JAMES  MoSHERRY,  Assoolate  Judge. 
Hon.  JOHN  PARRAN  BRISCOE,  Assoolate  Judge. 
Hon.  WILLIAM  SHEPARD  BRYAN,  Associate  Judge. 


THE  CIRCUIT  COURTS. 

FiiwiT    Judicial   Cirouit.— TF<>rc«t«r.  Somerset^  Dorehester  and   Wicomico 

Counties. 

Hon.  henry  page.  Chief  Judge. 

Hon.  henry  LLOYD,  Associate  Judge. 

Hon.  CHARLES  F.  HOLLAND,  Assoolate  Judge. 

Sbcokd  Judicial  Circuit.— GiroUne,  Talbot,  (iaeen  Anne%  Kent  and  Cecil 

Counties. 

Hon.  JOHN  MITCHELL  ROBINSON,  Chief  Judge. 
Hon.  JOSEPH  A.  WICKES,  Assoolate  Judge. 
Hon.  FREDERICK  STUMP,  Assoolate  Judge. 

Third  Judicial  Circuit.— BoZNmore  and  Harford  Counties. 

Hon.  DAVID  FOWLER,  Chief  Judge. 

Hon.  JAMES  D.  WATTERS,  Associate  Judge. 

Hon.  NICHOLAS  CHARLES  BURKE,  Assoolate  Judge. 

FotTRTH  Judicial  Ciacuir.—^ll^yTianv,  Oarrett  and  Washtnoton  Counties. 

Hon.  ANDREW  HUNTER  BOYD,  Chief  Judge. 
Hon.  henry  W.  HOFFBdAN,  Associate  Judge. 
Hon.  EDWARD  STAKE,  Associate  Judge. 
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FirrR  Judicial  Gibouit.— Carroll,  Howard  and  Anne  Arundel  Counties. 

Hon.  CHARLES  BOYLE  ROBBETd,  Chief  Judge. 
Hon.  I.  THOMAS  JONES,  Associate  Judge. 
Hon.  JAMBS  RBVELL,  Associate  Judge. 

Sixth  Jcdioial  Circuit.— Ifont^omery  and  Frederick  Counties. 

Hon.  JAMES  MoSHERRT,  Chief  Judge. 
Hon.  JOHN  A.  LYNCH,  Associate  Judge. 
Hon.  JOHN  T.  VINSON,  Associate  Judge. 


Seventh  Judicial  Cibcuit.— Prince  GeorgeX  CTuirles,  Calvert  and  St.  Mary'e 

Counties. 

Hon.  JOHN  PARRAN  BRISCOE,  Chief  Judge. 
Hon.  JOHN  B.  BROOKE,  Associate  Judge. 
Hon.  J.  PARRAN  CRANE,  Associate  Judge. 


Eighth  Judicial  Circuit.— Baltimore  City. 

The  Supreme  Bench  of  Baltimore  Crrr. 

Hon.  henry  DAVID  HARLAN,  Chief  Judge. 
Hon.  JOHN  UPSHUR  DENNIS,  Associate  Judge. 
Hon.  CHARLES  EDWARD  PHELPS,  Associate  Judge. 
Hon.  DANIEL  GIRAUD  WRIGHT,  Associate  Judge. 
Hon.  PERE  LETHBURY  WICKES,  Associate  Judge. 
Hon.  albert  RITCHIE,  Associate  Judge. 


Attorney-General. 
JOHN  PRENTISS  POE,  EsQ. 

Clerk. 
J.  FRANK  FORD,  Esq. 
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NAMES  OF  THE  CASES 

Reported  in  this  Volume. 


Albert,  Plaintiff  and  Garnishee,  Aninistus  va,  Augustus  Albert 

&e 338 

Albert    &e.    Augustus   ata.    Augustus   Albert,   Plaintiff  and 

Garnishee  338 

Amreich,  John  ata.  The  North  Baltimore  Passenger  Railway 

Company  589 

Bach  &  Son,  Henry  ata,  Charles  B.  Olmstead 132 

Ba^by  &  Rivers  va.  Walker  &  Myers 239 

Baker  Bros.  &  Company  ata,  Lewis  N.  Hopkins  &c 363 

Baltimore  and  Ohio  Railroad  Company  ata,  Eli  S.  Sentman. .  222 
Baltimore  Base  Ball  Club,  and  another  va.  John  T.  Pickett. . .  375 

Baltimore  Breweries*  Company  va,  Lyman  T.  Ranstead 501 

Baltimore  Copper,  Smelting  and  Rolling  Company  ata.  Eu- 
reka Fertilizer  Company  of  Cecil  County 179 

Baltimore  Traction  Company  of  Baltimore  City  va.  State  of 

Maryland,  use  of  Virginia  T.  Ringgold,  and  others 409 

Barrick,  and  others,  Milton  S.  va.  Albert  N.  Horner,  Execu- 
tor    253 

Bartlett  Jr.,  Trustee  &c.  J.  Kemp  ats.  Charles  E.  Savage 561 

Bay.  Attorney  &c.  James  H.  va,  Samuel  Posner 42 

Bittle,  Ruben  F.  va  State  of  Maryland 526 

Bonaparte,  Charles  J.  va,  Henry  W.  Clagett 87 

Bond,  William  A.  va.  State  of  Maryland 523 

Bowling,  Constantine  A.  va.  Thomas  Turner  Jr.  &c 595 

Boyce,  William  W.  ata.  John  Coyne 22 
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viii  NAMES  OF  THE  CASES. 

Boyd,  Francis  J.  vs.  Louis  and  Henrietta  Sachs,  and  another.  491 

Brady,  Benjamin  F.  vs.  John  W.  S.  Brady,  and  others 461 

Brady  &c.  John  W.  S.  vs.  Arunah  S.  A.  Brady,  and  others. . .  461 
Brady,  and  others,  Aninah  S.  A.  ats.  John  W.  S.  Brady  &c. .  461 
Brady,  and  others,  John  W.  S.  ats.  H.  Lewis  Naylor,  and 

others    461 

Brady,  and  others,  John  W.  S.  ats.  Benjamin  F.  Brady 461 

Brady,  and  others,  John  W.  S.  ats.  Mary  E.  Sadtler,  Husband 

and  ChUdren  461 

Brady,   and  others,   Helen  S.  vs.  John   W.   S.   Brady,   and 

others    461 

Brady,  and  others,  John  W.    S.   ats.  Helen  S.  Brady,  and 

others    ! 461 

Brewer,  Elias  ats.  The  Central  Railway  Company 394 

Callahan,  John  H.  ats.  Harrison  Hopper 529 

Cambria  Iron  Company  ats.  Ralph  G.  Piper 249 

Cambridge  Female  Seminary,  and  others  ats,  Noah  Webster.  193 

Campbell  and  Zell  Company  vs.  John  L.  Roediger  &c 601 

Cator,  Robinson  W.  ats.  George  W.  Robinson  &c 72 

Central  Railway  Company  vs.  Elias  Brewer 394 

City  and  Suburban  Railway  Company,  and  another  ats.  James 

E.  Green  294 

Clagett,  Henry  W.  ats.  Charles  J.  Bonaparte 87 

Clark,  Nehemiah  D.  vs.  William  J.  Vannort , 216 

Condon,  Levi  Z.  vs.  Jane  and  Horace  Sprigg 330 

Coulboum,  William  A.  vs.  Benjamin  F.  Fleming 210 

County  Commissioners  of  Calvert  County  vs.  Francis  Gantt.  286 
County  Commissioners  of  Cecil  County  ats.  Stephen  S.  Win- 
chester    266 

Cox,  and  others,  James  H.  vs.  Charles  Handy,  and  others 108 

Coyne,  John  vs.  William  W.  Boyce,  Executor 22 

Crocker,  Trustee  &c.  Samuel  G.  vs.  William  Hopps 260 

Curtis,  and  another,  Alfred  A.  ats.  Jacob  Powell,  Sr 499 
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NAMES  OF  THE  CASES.  ix 

Davis,  and  others,  Henry  G.  ats,  Alexander  Shaw 308 

Devecmon,  and  others.  J.  Semmes  vs. 537 

Downs,  Raphael  vs.  State  of  Maryland 128 

Drovers  and  Mechanics'  National  Bank  ats,  Selig  G.  Putzel. .  349 

Egan,  Charles  B.  ata.  Kraft  and  Winebrenner 36 

Eliason  Jr.  Thomas  W.  ata.  William  McNlece 168 

Eureka  Fertilizer  Company  of  Cecil  County  vs.  The  Baltimore 

Copper,  Smelting  and  Rolling  Company 179 

Exchange  Bank  of  Wheeling  va.  The  Sutton  Bank 577 

Fahey,  James  ata,  Theodore  Mottu 389 

Fidelity  and  Deposit  Company  of  Maryland  va.  Hanson  H. 

Haines  and  f^ncis  Stokes,  Assignees 454 

Fleming,  Benjamin  F.  ata.  William  H.  Coulboum 210 

Gantt,  Francis  ata.  The  County  Commissioners 286 

German  Savings  Bank  of  Baltimore  City  va.  Robert  H.  Ren- 

shaw    475 

Gilbert  &  Bro.,  J.  li.  ata.  Kelly  &  Martin 431 

Green,  James  E.  va.  The  City  and  Suburban  Railway  Com- 
pany, and  another 294 

Gregg,  and  others,  James  ata.  John  Marshall  Thomas  &c 545 

Gregg,  and  others,  James  ata.  Margaret  and  Clapham  Pen- 
nington      545 

Hagan,  and  others,  John  C.  ata.  William  J.  WormaJi,  and  oth- 
ers    152 

Haines,  and  Francis  Stokes,  Hanson  H.  ata.  The  Fidelity  and 

Deposit  Company  of  Maryland 454 

Hamilton  &c.  Minnie  va.  Augusta  Traber 26 

Handy,  and  others,  Charles  ata.  James  H.  Cox,  and  others. . .  108 

Hiss,  William  J.  and  Annie  Ames  va.  Emma  L.  Weik  &c 439 

Hopper,  Harrison  va.  John  H.  Callahan 529 

Hopps,  William  ata.  Samuel  G.  Crocker,  Trustee  &c 260 
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Hopkins,  Collector  &c.  Lewis  N.  t?«.  Baker   Bros.  &  CJom- 

pany   363 

Homer,  Executor,  Albert  N.  aU.  Milton  S.  Barrick,  and  oth- 
ers   253 

Humphreys,  Walter  C.  vs.  Thomas  Slemons 606 

Hunting,  Eben  B.  ats,  Paul  A.  Seeger 54 

Hurst,  John  E.  ats.  George  W.  Robinson  &c 59 

Judefind,  John  W.  vs.  State  of  Maryland 510 

Kaskell,  Charles  ats.  The  North  Baltimore  Passenger  Railway 

Company  517 

Kelly  &  Martin  vs.  J.  L.  Gilbert  &  Bro 431 

Kraft  and  Winebrenner  vs.  Charles  E.  Egan 36 

Kuykendall,  David  F.  and  Althea  Louisa  vs. 537 

Lazard,'  and  others,  Alexander  vs.  The  Merchants'  and  Min- 
ers' Transx)ortation  Company 1 

May  &  Co.  E.  ats.  A.  D.  Puffer  &  Sons  Manufacturing  Com- 
pany        74 

Mayor  and  City  Council  of  Baltimore,  and  another  vs.  Jacob 

Craft  Whittington   231 

McNiece,  William  vs.  Thomas  W.  Eliason  Jr 168 

McRae,  George  P.  and  Margaret  J.  vs.  Henrietta  McRae  &c. .  270 
McRae  &c  Henrietta  ats.  George  P.  and  Margaret  J.  McRae.  270 
Merchants'  and  Miners'  Transportation  Company  ats.  Alex- 
ander Lazard,  and  others 1 

Mottu,  Theodore  vs.  James  Fahey 389 

Naylor,  and  others,  H.  Lewis  vs.  John  W.  S.  Brady,  and 

others  461 

North  Baltimore  Passenger   Railway  Company  vs.  Charles 

Kaskell    5J7 

North  Baltimore  Passenger  Railway  Company  vs.  John  Arn- 

reich   589 
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NAMES  OF  THE  CASES.  xi 

Olmstead,  Charles  B.  vs,  Henry  Bach  &  Son 132 

Pennington,  Biargaret  and  Glapham  vs.  James  Gregg,  and 

others  545 

Pickett,  John  T.  ats.  The  Baltimore  Base  Ball  Club,  and  an- 
other      375 

Piper,  Ralph  G.  V8,  The  Cambria  Iron  Company 249 

Posner,  Samuel  ats.  James  H.  Bay,  Attorney  &c 42 

Powell  Sr.  Jacob  vs.  Alfred  A.  Curtis,  and  another 499 

Puffer  &  Sons  Manufacturing  Company,  A.  D.  vs,  E.  May 

&  Co.   74 

Putzel,  Selig  G.  vs.  The  Drovers  and  Mechanics*  National 

Bank    349 

Ranstead,  Lyman  T.  ats.  Baltimore  Breweries*  Company 501 

Renshaw,  Robert  H.  ats.  The  German  Sayings  Bank  of  Bal- 
timore City 475 

Robinson  &c.  George  W.  vs.  John  E.  Hurst 59 

Robinson  &c.  George  W.  vs.  Robinson  W.  Cator 72 

Roedlger  &c  John  L.  ats.  The  Campbell  and  Zell  Company. .  601 

Sachs,  and  another,  Louis  and  Henrietta  ats.  Francis  J.  Boyd.  491 
Sadtler,   Husband   and   Children,   Mary  E.   vs.  John   W.   S. 

Brady,  and  others  461 

Savage,  Charles  E.  vs.  J.  Kemp  Bartlett  Jr.  Trustee  &c 561 

Seeger,  Paul  A.  vs.  Eben  B.  Hunting 54 

Sentman,  Eli  S.  vs.  The  Baltimore  and  Ohio  Railroad  Com- 
pany     222 

Shaw,  Alexander  vs.  Henry  G.  Davis,  and  others 308 

Shaw,  and  Christian  Devries  &c.  Alexander  vs. 537 

Slemons,  Thomas  M.  ats.  Walter  C.  Humphreys 606 

Sprigg,  Jane  and  Horace  ats.  Levi  Z.  Condon 330 

State  of  Maryland  ats.  Raphael  Downs 128 

State  of  Maryland,  use  of  Virginia  T.  Ringgold,  and  others 

ats.  Baltimore  Traction  Company  of  Baltimore  City 400 


Digitized  by 


Google 


xii  NAMES  OF  THE  CASES. 

state  of  Maryland  ats.  John  W.  Judeflnd 510 

State  of  Maryland  ats.  William  A.  Bond 523 

State  of  Maryland  ats,  Ruben  P.  Bittle 526 

State  of  Maryland  ats.  George  Yunger 574 

Sutton  Bank  ats.  The  Exchange  Bank  of  Wheeling 577 

Thomas  &c.  John  Marshall  vs.  James  Gregg,  and  others 545 

Traber,  Augusta  ats.  Minnie  Hamilton  &c 26 

Turner  Jr.  &c.  Thomas  ats.  Constantine  A.  Bowling 595 

Vannort,  William  J.  ats.  Nehemiah  D.  Clark 216 

Walker  &  Myers  ats.  Bagby  &  Rivers : 239 

Webster,  Noah  vs.  The  Cambridge  Female  Seminary,   and 

others   193 

Weik  &c.  Emma  L.  ats.  William  J.,  and  Annie  Ames  Hiss. . .  439 
Whittington,  Jacob  Craft  ats.  The  Mayor  and  City  Council  of 

Baltimore,  and  another  231 

Winchester,   Stephen   S.  vs.  The  County  Commissioners  of 

CecU  County   266 

Worman,  and  others,  William  J.  vs.  John   C.  Hagan,  and 

others  152 

Yunger,  George  vs.  State  of  Maryland 574 
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CASES 

Dbcided  During  the  Period  Comprised  in  this  volume,  and 
Dbsiqnated  by  the  Court  "Not  to  be  Reported." 

ASHBY,  Thomas  A.  v«.  J.  Kemp  Bartlett  Jr.,  Trustee  of  The  Val- 
ley Land  and  Improvement  Company.  See  the  case  of  Sav- 
age V8,  Bartlett,  page  661  of  this  volnme.  No.  82,  January 
Term,  18W.  Recorded  in  Liber  J.  S.  F.  No.  2,  S.  C.  J.  No.  1, 
and  J.  F.  F.  No.  1,  folio  701,  of  ''  Opinions  Unreported.'* 

Bond,  William  A.  vs.  State  of  Maryland.  See  the  case  o/  Bond 
vs.  State^  page  628  of  this  volume.  No.  48,  January  Term, 
1894.  Recorded  in  Liber  J.  S.  F.  No.  2,  S.  C.  J.  No.  1,  and 
J.  F.  F.  No.  1,  folio  694,  of  *'  Opinions  Unreported." 

Clark,  Jr.  Gardiner  K.  vs.  John  W.  Linton  and  Samuel  T.  Lin- 
ton, trading  as  J.  W.  Linton,  Bro.  &  Co.  and  Wm.  P.  Lyons, 
Garnishee  &c.  The  Court  declined  to  hear  Arguments  in  this 
case  inasmuch  as  the  Questions  arising  therein  have  been  fully 
considered  and  decided  in  Herzberg  vs  Warflddy  Trustee,  76 
Md.  446,  and  Oans  vs.  Carter  and  Aiken,  77  Md.  1.  No.  29, 
January  Term-,  1894.  Recorded  in  Liber  J.  S.  F.  No.  2,  S.  C. 
J.  No.  1,  and  J.  F.  F.  No.  1,  folio  708,  of  "Opinions  Unre- 
ported." 

Consolidated  Gas  Company  op  Baltimore  City  vs.  E.  Beatty 
Graff,  a  Justice  of  the  Peace.  A  mandamus  will  not  lie  to 
compel  a  Justice  of  the  Peace  to  approve  an  Appeal  bond 
which  he  refused  because  the  Sureties  loere  Unknown  to  him. 
No.  26,  January  Term,  1894.  Recorded  in  Liber  J.  S.  F. 
No.  2.  S.  C.  J.  No.  1,  and  J.  F.  F.  No.  1,  folio  693,  of  "  Opin- 
ions Unreported." 

Damkann,  and  others,  F.  William  vs.  Ernest  Dammann  and 
John  Franois  Dammann.  An  entire  Will  is  Revoked  when 
more  than  a  Third  of  the  items  thereof  are  Cancelled  by  the 
Testator,  and  others  standing  alone,  are  Uncertain^  unintelli- 
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xiv  CASES. 

gible^  and  Repugnant  to  the  entire  Scheme  of  the  Will.  No» 
41,  January  Term,  1894.  Recorded  in  Liber  J.  S.  F.  No.  2^ 
S.  C.  J.  No.  1,  and  J.  F.  F.  No.  1,  folio  695,  of  '*Opiniona 
Unreported." 

Dement,  Benjamin  F.  vs,  Benjamin  Tubman,  Officer  of  Registra- 
tion of  the  Seventh  Election  District  of  Charles  County,  and 
J.  Samuel  Turner,  Clerk  &o.  Where  the  Docket  entries  show 
that  the  Case  teas  Submitted  on  an  agreed  Statement  of  facts 
on  the  \st  of  November  1893,  and  the  Bills  of  Exception  are 
dated  the  23nd  of  October  of  the  Same  year^  the  Court  will 
Hold  that  the  Date  is  a  clerical  Misprision^  and  that  the  Bills 
were  signed  at  a  time  when  the  Judges  had  a  Right  to  Sign 
them.  See  the  case  of  Bowling  vs.  Turner,  page  695  of  this 
volume.  No.  71,  January  Term,  1894.  Recorded  in  Liber 
J.  S.  F.  No.  2,  S.  C.  J.  No.  1,  and  J.  F.  F.  No.  1,  folio  702. 
of  ''  Opinions  Unreported. " 

Reimler,  and  others,  Gottleib  vs.  Bertha  C.  Ppinqsten.  A  wife 
loaned  to  her  Husband^  while  in  failing  circumstances^  money 
to  Pay  off  a  Mortgage^  upon  his  express  Promise  of  Repay- 
ment. The  debt  being  discharged^  the  property  vxis  deeded  hy 
the  Husband  to  a  person  who  redeeded  it  to  the  Husband  and 
Wife.  The  deeds  being  Set  aside  and  the  property  decreed  to 
be  Sold  at  the  instance  of  the  Husband'' s  credUoirs^  it  was  Held 
that  the  Wife  uxis  entitled  to  a  Prior  lien  on  the  proceeds  of 
the  Sale  for  the  amount  loaned  by  her.  No.  10,  October 
Term,  1898.  Recorded  in  Liber  J.  S.  F.  No.  2,  S.  C.  J.  No.  1, 
and  J.  F.  F.  No.  1,  of  ''  Opinions  Unreported." 

Slesinqer,  Louis  vs.  J.  Kemp  Bartlbtt  Jr.,  Trustee  of  The  Val* 
LEY  Land  and  Improvement  Company.  See  the  case  of  Sav- 
age vs.  Bartlett,  page  561  o/  this  volume.  No.  31,  January 
Term,  1894.  Recorded  in  Liber  J.  S.  F.  No.  2,  S.  C.  J.  No. 
1,  and  J.  F.  F.  No.  1,  folio  702,  of  "Opinions  Unreported." 


coreioenda. 
On  page  30,  in  the  tenth  line  from  the  top,  tor  "  7th  "  read  17th. 
On  page  74,  in  the  third  line  of  the  second  paragraph  of  the  syUabua,  strike  out 
the  word  **or,** 
On  page  687,  in  the  fourteenth  line  from  the  bottom,  for  **Haektr**  read  Harktr. 
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APRIL   TERM,   A.   D.,   1893. 


Alexander  Lazard,  and  others,  Surviving  Partners, 
Trading  as  Lazard  Freres  vs.  The  Merchants' 
AND  Miners'  Transportation  Company. 

Sees.  1  and  2  of  Art  14  of  the  Code — Carrier — Bills  of 
Lading — Ft'incipal  and  Agent — Ratification — Evidence. 

Section  1  of  Article  14  of  the  Code,  provides  that  all  bills  of 
lading,  if  executed  in  this  State,  or,  being  executed  elsewhere, 
shall  provide  for  the  delivery  of  goods  within  this  State,  shall 
be  negotiable  instruments  in  the  same  sense  as  bills  of  exchange 
and  promissory  notes,  unless  it  be  provided  in  express  terms  to 
the  contrary  on  the  face  of  the  bills;  and  section  2  provides 
that  every  such  bill  of  lading  shall  be  conclusive  evidence  in  the 
hands  of  every  bona  fide  holder  for  value  thereof  without  notice 
to  the  contrary,  that  the  goods  mentioned  therein  had  been  actu- 
ally received  by  such  person  or  corporation.  Certain  bills  of 
lading  were  issued  at  Savannah,  Georgia,  acknowledging  the 
receipt  of  cotton  to  be  transported  by  the  steamer  of  one  com- 
pany to  Baltimore,  and  there  to  be  delivered  to  the  steamer  or 
steamers  of  another  company  for  transportation  to  the  port  of 
Bremen,  and  there  to  be  delivered  to  the  shipper  or  his  assigns, 
and  stipulating  that  delivery  to  the  latter  company  shall  absolve 
the  former  from  all  liability,  and  that  the  liability  of  the  hitter 
shall  begin  only  upon  the  actual  delivery  to  its  steamer  or 
steamers  at  Baltimore.     Held  : 

That  such  bills  of  lading  not  providing  for  the  delivery  of  the 
cotton  within  the  State,  its  final  destination  being  the  port  of 
Bremen,  were  not  embraced  within  the  provisions  of  the  Code. 

The  acceptance  by  a  principal  of  a  transfer  of  the  property  of  his 
agent  voluntarily  offered  by  him  to  cover  any  loss  which  the 
former  might  sustain  by  the  unauthorized  act  of  the  latter  in 
1  V.  78. 
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issuing  bills  of  lading  for  goods  not  delivered,  does  not  consti- 
tute a  ratification  of  such  act,  the  same  having  been  immediately 
repudiated  by  the  principal  when  made  known  to  him. 

Bills  of  lading  issued  to  a  shipper,  a  citizen  of  Georgia,  by  two 
transportation  companies,  one  of  which,  a  Maryland  corpora- 
tion, was  the  owner  of  a  line  of  steamers  running  between  Sa- 
vannah and  Baltimore,  and  having  an  office  and  agents  in  the 
former  place  to  receive  freight  for  tmnsportation,  covering  cot- 
ton to  be  carried  from  Savannah  to  Bremen,  via  Baltimore, 
must  be  considered  as  having  been  executed  in  Georgia. 

In  an  action  to  recover  the  value  of  certain  bales  of  cotton  em- 
braced in  bills  of  lading  stipulating  for  its  carriage  from  Savan- 
nah to  Bremen,  via  Baltimore,  evidence  as  to  the  price  of  cotton 
in  Baltimore  is  inadmissible,  the  contract  being  for  its  delivery 
at  Bremen  and  not  at  Baltimore,  and  the  damages,  if  any,  for 
breach  of  the  contract  would  be  the  value  of  the  cotton  at  Bre- 
men. 

A  witness  having  proved  the  signature  of  the  agent  to  the  bills  of 
lading,  was  asked  on  cross-examination  by  the  defendant  com- 
pany whether  the  agent  was  not  forbidden  to  sign  bills  of  lading 
for  goods  and  commodities  when  they  were  not  actually  deliv- 
ered to  the  defendant  company,  to  which  he  replied,  '*Xever  to 
my  knowledge,"  and  then  added  that  it  was  almost  certain  that 
he  was  not  so  forbidden,  because  it  would  have  been  prohibitory 
of  business  at  that  place,  as  the  custom  of  the  port  was  to  sign 
bills  of  lading  on  railroad  guaranties  to  deliver  cotton  to  a 
specified  steamer.     Held: 

That  the  statement  of  the  witness  was  not  responsive  to  the  ques- 
tion, but  was  the  mere  expression  of  his  opinion,  and  not  testi- 
mony based  upon  knowledge. 

Although  the  agent  had  signed  the  bills  of  lading,  acknowledging 
the  receipt  of  the  cotton,  it  was  competent  for  him  to  prove  that 
the  cotton  had  not  in  fact  been  delivered,  and  to  explain  the  cir- 
cumstances under  which  he  was  induced  to  sign  the  bills. 

Evidence  in  regard  to  usage  prevailing  among  steamship  com- 
panies to  issue  bills  of  lading  upon  railroad  and  cotton  press 
receipts  was  properly  stricken  out,  it  appearing  that  the  bills  in 
controversy  were  not  issued  upon  such  receipts,  but  upon  the 
promise  to  deliver  them  to  the  agent. 

Evidence  also  in  regard  to  the  understanding  among  bankers  in 
New  York  that  the  buyer  always  assumes  that  the  goods  men- 
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tioned  in  a  bill  of  lading  have  been  actually  delivered,  is  inad- 
missible; as  the  liability  of  the  carrier  under  a  bill  of  lading 
does  not  depend  upon  the  understanding  of  bankers  or  brokers 
in  the  City  of  New  York,  but  is  governed  and  determined  by 
the  settled  principles  of  commercial  law. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  First,  Second,  Third  and  Fourth  Exceptions,  taken 
to  the  rulings  of  the  Court  upon  questions  of  evidence, 
are  suflSciently  set  out  in  the  opinion  of  this  Court. 

Fifth  Exception. — The  plaintiffs  offered  the  following 
twelve  prayers  : 

1.  It  being  admitted  that  the  defendant  is  a  body  cor- 
porate, incorporated  by  the  Acts  of  the  General  Assem- 
bly of  Maryland,  of  1852,  ch.  158,  1868,  ch.  130,  and 
1876,  ch.  76,  offered  in  evidence,  the  jury  are  instructed 
that  if  they  find  from  the  evidence  that  the  defendant 
was,  on  or  prior  to  June  19th,  1891,  and  ever  since  has 
been,  the  owner  of  a  line  of  steamships  or  vessels  sail- 
ing between  the  City  of  Savannah,  in  the  State  of  Geor- 
gia, and  the  City  of  Baltimore,  in  the  State  of  Mary- 
land, and  engaged  in  the  business  of  carrying  freight 
and  passengers  by  means  thereof,  and  that  prior  to  and 
on  the  19th  and  20th  days  of  June,  1891,  and  for  some 
time  thereafter,  a  certain  William  E.  Guerard  was  the 
defendant's  agent  in  said  City  of  Savannah,  and  was 
authorized  by  it  to  execute  and  deliver  on  its  behalf  bills 
of  lading  for  goods  to  be  transported  from  said  City  of 
Savannah  to  the  said  City  of  Baltimore  on  said  steam- 
ships or  vessels,  and  that  the  said  William  E.  Guerard, 
on  or  about  the  19th  and  2Uth  days  of  June,  1891,  signed 
the  three  bills  of  lading  produced  and  offered  in  evidence 
in  this  case  by  the  plaintiffs,  and  delivered  the  same,  or 
caused   them    to  be  delivered,  to  Edward  Moon  Green, 
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trading  as  Charles  Green's  Son  &  Co.,  in  said  City  of 
Savannah,  and  that  the  said  Edward  Moon  Green  drew 
and  endorsed  the  two  drafts  or  bills  of  exchange  produced 
and  oflFered  in  evidence  in  this  case  by  the  plaintiffs  and  - 
dated  June  20th,  1891,  and  attached  to  the  said  drafts 
the  said  three  respective  bills  of  lading,  and  also  endorsed 
in  blank  the  said  bills  of  lading,  and  that  the  said  drafts 
and  the  bills  of  lading  thereto  attached  thereafter,  on 
or  about  the  22nd  day  of  June,  1891,  having  been  so 
endorsed,  were  in  the  possession  of  Hollins  &  Co.,  bank- 
ers of  New  York  City,  and  Hollins  &  Co.,  then  offered 
the  same  to  the  plaintiffs  for  sale  through  a  foreign 
exchange  broker,  to  wit,  one  John  Surin,  and  that  the 
plaintiffs  on  or  about  June  22ud,  1891,  purchased  the 
same  from  Hollins  &  Co.,  and  paid  therefor  to  them  an 
aggregate  cash  price  of  $21,340,  and  shall  further  find 
that,  in  making  the  said  purchase  the  plaintiffs  acted  in 
good  faith  and  without  actual  notice  to  the  contrary, 
that  all  of  the  cotton  mentioned  in  said  bills  of  lading 
had  been  actually  received  by  and  was  actually  in  the 
possession  and  custody  of  the  defendant  at  the  time  of 
the  signing  and  delivery  of  the  said  three  bills  of  lading 
by  the  said  William  E.  Guerard.  according  to  the  tenor 
of  the  said  bills  of  lading,  and  for  the  purposes  and  to 
the  effects  therein  stipulated  or  provided,  and  without 
notice  of  any  facts  or  circumstances  tending  to  cast 
doubt  upon  or  arouse  suspicion  in  reference  to  the  title 
of  the  vendor  of  the  plaintiffs  to  the  said  drafts  and  bills 
of  lading  ;  and  if  the  jury  further  find  that  the  defend- 
ant has  not  in  fact  delivered  to  the  steamships  of  the 
Norddeutscher  Lloyd  the  cotton  mentioned  in  said  bills 
of  lading,  and  shall  also  find  that  a  reasonable  time  for 
such  delivery  thereof  has  elapsed  and  that  the  plaintiffs 
have  demanded  of  the  defendant  that  it  make  such  de- 
livery of  said  cotton,  then  the  plaintiffs  are  entitled  to 
a  verdict  in  this  case,  even   though  the  jury  may  find 
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from  the  evidence  that  the  said  cotton  was  in  fact  never 
received  by  the  defendant  or  came  into  its  possession. 

2.  If  the  jury  find  for  the  plaintiffs,  the  amount  of 
the  verdict  should  be  the  sum  of  $21,412.60  (that  being 
the  equivalent  in  lawful  currency  of  the  United  States 
for  4,400  pounds  sterling,  which  appears  by  the  drafts 
mentioned  in  said  prayer  to  be  the  face  value  thereof,) 
together  with  interest  thereon  from  September  3rd,  1891, 
(which  appears  from  the  face  of  said  drafts  to  be  the  due 
date  thereof,)  to  the  date  of  verdict,  less  $1,400.34  (that 
being  the  amount  of  freight  called  for  by  said  bills  of 
lading,)  provided  the  jury  shall  further  find  that  the 
value  of  the  cotton  in  said  bills  of  lading  mentioned 
was,  at  the  time  when  the  jury  shall  find  it  should  have 
been  delivered  by  the  defendant  at  Baltimore  to  the 
steamers  of  the  Norddeutscher  Lloyd  according  to  the 
terms  of  the  bills  of  lading,  equal  to  or  greater  than 
$21,412.60  ;  and  if  the  jury  shall  find  that  the  value  of 
the  said  cotton  when  it  should  have  been  so  delivered  at 
Baltimore  was  less  than  $21,412.60,  then  their  verdict 
should  be  for  the  amount  which  they  shall  find  to  have 
been  the  value  of  said  cotton,  with  interest  thereon  from 
the  time  at  which  the  jury  shall  find  it  should  have  been 
so  delivered  up,  to  the  date  of  verdict,  less  the  amount 
of  freight  called  for  by  said  bills  of  lading. 

3.  That  the  bills  of  lading  produced  by  the  plaintiffs 
and  offered  in  evidence  in  this  case  are  conclusive  evi- 
dence that  all  of  the  cotton  in  said  bills  of  lading  men- 
tioned and  described,  was  actually  received  by,  and  was 
actually  in  the  possession  and  custody  of,  the  defendant 
at  the  time  of  the  issuing  of  the  bills  of  lading,  according 
to  the  tenor  thereof,  and  for  the  purpose  and  to  the 
effects  therein  stipulated  or  provided  ;  provided,  the  jury 
shall  further  find  that  the  plaintiffs  acquired  the  said 
bills  of  lading  bona  flde  and  for  a  valuable  considera- 
tion, without  actual  notice  to  the  contrary  that  all  of 
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the  cotton  therein  mentioned  and  described  had  been 
actually  received  by  and  was  actually  in  the  possession 
and  custody  of  the  defendant  in  the  manner  aforesaid, 
at  the  time  of  issuing  the  said  bills  of  lading. 

4.  If  the  jury  find  from  the  evidence  that  William  E. 
Guerard  was  on  or  about  June  19th  and  20th,  1891, 
the  defendant's  agent  in  the  City  of  Savannah,  and  was 
authorized  by  it  to  execute  and  deliver  on  its  behalf  bills 
of  lading  of  the  form  of  those  offered  in  evidence  for 
goods  to  be  transported  to  Baltimore  City,  and  that  said 
Guerard,  on  or  about  the  19th  and  20th  days  of  June, 
1891,  signed  and  delivered  to  Edward  Moon  Green,  trad- 
ing as  Charles  Green's  Sons  &  Co.,  the  bills  of  lading 
offered  in  evidence,  and  that  said  Green  indorsed  the 
said  bills  of  lading,  and  that  the  plaintiffs  purchased 
them  for  value  on  the  dates  shown  in  evidence,  in  good 
faith  and  in  due  course  of  their  business,  and  without 
knowledge  or  intimation  of  any  facts  casting  doubt  upon 
the  title  of  their  vendor,  and  if  the  jury  shall  further 
find  that  said  bills  of  lading  were,  in  fact,  delivered  by 
said  Guerard,  to  the  said  Green,  in  consideration  of  the 
simultaneous  delivery  b}"  Green  to  Guerard,  of  a  written 
due-bill  or  undertaking  on  the  part  of  Green  to  produce 
and  deliver  to  the  defendant  the  cotton  described  in  said 
bills  of  lading,  and  that  it  was  then  the  course  of  deal- 
ing between  said  Guerard  and  Green,  for  Guerard  to 
issue  to  Green  the  defendant's  bills  of  lading  for  cotton 
to  be  transported  by  the  defendant  upon  the  receipt  and 
on  the  faith  of  similar  due-bills  or  undertakings,  exe- 
cuted by  Green,  for  the  production  of  the  cotton  men- 
tioned in  such  bills  of  lading,  then  the  plaintiffs  are 
entitled  to  a  verdict,  provided  the  jury  shall  further  find 
the  defendant  knew  and  acquiesced  in  such  course  of 
dealing  between  Guerard  and  Green,  as  to  the  issue  of 
bills  of  lading. 

5.   The  words   in  the  three  bills  of  lading  offered  in 
evidence  by  the  plaintiffs  contained,  to  wit,  ^^Or  Order," 
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signify  in  law  the  assent  of  the  maker  of  said  bills  to 
the  transfer  thereof  to  an  innocent  holder  prior  to  the 
arrival  of  the  cotton  therein  described  at  the  City  of 
Baltimore,  and  that,  therefore,  if  the  jury  believe  from 
the  evidence  that,  on  or  about  the  19th  and  20th  days  of 
June,  1891,  a  certain  William  E.  Guerard  was  the  de- 
fendant's agent  in  the  City  of  Savannah,  and  was  auth- 
orized by  it  to  execute  and  deliver  on  its  behalf  bills  of 
lading  of  the  form  of  those  offered  in  evidence,  for  goods 
to  be  transported  from  Savannah  to  Baltimore,  and  that 
the  said  Guerard,  on  or  about  the  19th  and  20th  days  of 
June,  1891,  signed  and  delivered  out  of  his  possession 
the  said  three  bills  of  lading,  and  that  the  same  were 
endorsed  by  the  person  to  whom  they  were  issued,  and 
that  the  plaintiffs  purchased  them  for  value  at  the  date 
shown  in  evidence,  in  good  faith  and  in  due  course  of 
their  business,  relying  on  the  truth  of  the  recital  in 
said  bills  of  lading,  that  said  cotton  had  been  received 
by  the  defendant  company,  and  shall  further  find  that 
the  plaintiffs  were  at  that  time  ignorant  of  any  facts  or 
circumstances  tending  to  cast  doubt  upon  the  title  of 
their  vendor,  then  the  verdict  should  be  for  the  plain- 
tiffs, even  if  the  jury  believe  from  the  evidence  that  the 
defendant  never,  in  fact,  received  the  cotton  mentioned 
in  the  bills  of  lading. 

6.  That  if  the  jury  believe  from  the  evidence  that  the 
steamships  of  the  defendant  referred  to  in  the  three  bills 
of  lading  offered  in  evidence  in  this  case,  have  been 
since  prior  to  June  19th,  1891,  registered  at  and  in  the 
port  of  Baltimore,  in  the  State  of  Maryland,  as  their 
home  port,  and  have  been  since  then  regularly  engaged 
in  plying  between  the  port  of  Baltimore,  in  the  State  of 
Maryland,  and  the  port  of  Savannah,  which  is  outside 
of  the  State  of  Maryland,  then  the  said  bills  of  lading 
must  be  construed  according  to  the  laws  of  Maryland, 
and  the  jury  will  therefore  disregard  all  evidence  intro- 
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duced  into  this  case  by  the  defendant  tending  to  contra- 
dict the  recital  in  said  three  bills  of  lading  that  the 
defendant  had  received  the  cotton  therein  mentioned 
previous  to  issuing  the  bills  of  lading. 

7.  That  the  three  bills  of  lading  ofl'ered  in  evidence 
by  the  plaintiffs,  on  their  face  and  by  their  respective 
terms,  provide  for  and  require  that  the  cotton  therein 
described  should  be  delivered  in  the  City  of  Baltimore 
by  the  defendant,  and  are  therefore  bills  of  lading  with- 
in the  meaning  of  Article  14,  of  the  Code  of  Public 
General  Laws  of  Maryland,  and,  if  the  jury  believe  from 
the  evidence  that  William  E.  Guerard  was  the  defend- 
ant's agent  in  the  City  of  Savannah,  on  or  about  the 
19th  and  20th  days  of  June,  1891,  and  was  authorized 
by  it  to  execute  and  deliver  on  its  behalf  bills  of  lading 
for  goods  to  be  transported  from  the  City  of  Savannah 
to  the  City  of  Baltimore,  and  shall  further  believe  that, 
on  or  about  the  dates  aforesaid,  the  said  Guerard  signed 
the  said  bills  of  lading  and  delivered  the  same  to  Edward 
Moon  Green  trading  as  Charles  Green's  Son  &  Co.,  and 
that  the  said  Green  endorsed  the  same,  and  that  the  said 
bills  of  lading  were  purchased  by  the  plaintifls  for  value, 
in  good  faith,  in  the  due  course  of  their  business,  and 
without  notice  or  intimation  of  any  facts  or  circum- 
stances tending  to  arouse  suspicion  as  to  the  title  there- 
to in  their  vendor,  and  that  the  plaintiffs  now  own  and 
hold  the  said  bills  of  lading,  then  their  verdict  must  be 
for  the  plaintiffs. 

8.  If  the  jury  find  the  facts  mentioned  in  the  first 
prayer  of  the  plaintiffs,  and  shall  further  find  that  at 
the  time  the  said  bills  of  lading  were  signed  and  deliv- 
ered to  Edward  Moon  Green,  the  said  Green,  in  consid- 
eration thereof,  delivered  to  said  William  E.  Guerard,  a 
written  due-bill  or  undertaking  to  produce  or  deliver  to 
the  defendant  the  cotton  described  in  said  bills  of  lading, 
and  that  it  was  then  the  course  of  dealing  between  the 
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said  Guerard  and  Green,  for  Guerard  to  issue  to  Green 
the  defendant's  bill  of  lading  for  cotton  to  be  transported 
by  the  defendant,  upon  the  receipt  and  on  the  faith  of 
similar  due-bills  or  undertakings  for  the  production  of 
the  cotton  mentioned  in  such  bills  of  lading,  then  the 
plaintiffs  are  entitled  to  a  verdict,  provided  the  jury 
shall  further  find  that  the  defendant  knew  and  acqui- 
esced in  said  course  of  dealing  between  Guerard  and 
Green. 

9.  If  the  jury  believe  from  the  evidence  in  this  case 
that  the  agent  of  defendant  at  Savannah,  signed  and 
issued  to  Green  &  Co.,  the  bills  of  lading  sued  on,  and 
that  Green  &  Co.  endorsed  them,  and  that  the  plaintiffs 
purchased  them  in  good  faith  for  value  in  the  due  course 
of  business,  relying  on  the  truth  of  the  recital  therein 
that  the  defendant  had  received  said  cotton,  then  the 
burden  of  proof  is  on  the  defendant  company  to  make 
good  its  third  and  fourth  pleas  that  Guerard,  its  agent 
at  Savannah,  issued  said  bills  fraudulently  and  in  collu- 
sion with  said  Green  &  Co.,  both  said  agent  and  Green 
&  Co.,  then  and  there  knowing  that  said  bills  represented 
no  cotton  whatever.  It  is  not  suflScient  to  establish 
defendant's  pleas  of  fraud  to  show  by  the  evidence  that 
Guerard,  defendant's  agent,  was  merely  negligent  in  not 
ascertaining  whether  or  not  Green  &  Co.  had  the  said 
cotton  in  their  possession  if  there  was  not  fraud  or  col- 
lusion practiced  by  said  Guerard. 

10.  That  if  the  jury  believe,  from  the  evidence  in  this 
case,  that  the  president  of  the  defendant  company,  after 
the  bills  of  lading  sued  on  came  to  the  company's  know- 
ledge, received  in  behalf  of  the  company  from  Guerard, 
who  signed  said  bills  of  lading,  for  it  to  apply  toward 
its  liability  under  said  bills  of  lading,  moneys  or  prop- 
erty equal,  or  nearly  equal  to  the  cotton  therein  men- 
tioned, or  then  received  from  said  Guerard,  and  still 
retains  an  amount  of  property,  equal  or  nearly  equal  to 
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the  value  of  said  cotton,  and  that  the  plaintiffs  are  the 
owners  of  said  bills  of  lading  for  value  and  in  good  faith 
without  notice  of  any  facts  tending  to  cast  doubt  upon 
the  title  of  the  vendor  of  said  bills  of  lading,  then  their 
verdict  should  be  for  the  plaintiffs  for  the  amount  of  said 
moneys  or  the  value  of  said  property  so  received  by  the 
president  of  the  defendant  from  Guerard  on  its  behalf, 
provided  the  same  does  not  exceed  the  sum  of  $21,412.60, 
with  interest  thereon  from  September  3rd,  1891,  to  date 
of  verdict,  less  $1,400.34,  and,  if  it  does  exceed  the 
same,  then  the  verdict  should  be  the  sum  of  $21,412.60, 
with  interest  from  September  3rd,  1891,  to  date  of  ver- 
dict, less  $1,400.34. 

11.  That  the  jury  are  the  sole  judges  of  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses,  and 
in  considering  the  fact  or  inquiry  whether  or  not  the 
cotton  described  in  the  bills  of  lading  sued  on  was  re- 
ceived by  the  defendant  company,  they  will  take  into 
consideration  the  said  bills  and  the  statement  therein 
that  said  cotton  was  received,  and  all  the  evidence  in  the 
case  bearing  on  that  point  or  inquiry. 

12.  If  the  jury  find  from  the  evidence,  that  William 
E.  Guerard  was,  on  or  about  eTune  19th  and  20th,  1891, 
the  defendant's  agent  in  the  City  of  Savannah,  and  was 
authorized  by  it  to  execute  and  deliver  on  its  behalf  bills 
of  lading  for  goods  to  be  transported  to  Baltimore  City, 
and  that  said  Guerard,  on  or  about  the  19th  or  20th  days 
of  June,  1891,  signed  and  delivered  to  Edward  Moon 
Green,  trading  atj  Charles  Green's  Son  &  Co.,  the  bills 
of  lading  offered  in  evidence,  and  that  the  plaintiffs  pur- 
chased them  for  value  on  the  dates  shown  in  evidence, 
in  good  faith  and  in  due  course  of  their  business,  and 
without  knowledge  or  intimation  of  any  facts  casting 
doubt  upon  the  title  of  their  vendor,  and  if  the  jury 
shall  further  find  that  said  bills  of  lading  were  in  fact 
delivered  by  said  Guerard  to  the  said  Green  in  consider- 


Digitized  by 


Google 


APRIL    TERM,   1893.  11 


Lazard  r*.  Merchants^  and  Miners'  Transportation  Co. 

ation  of  the  simultaneous  delivery  by  Green  to  Guerard 
of  a  written  due-bill,  or  undertaking  on  the  part  of  Green 
to  produce  and  deliver  to  the  defendant  railroad  or  com- 
press company  receipts  for  the  cotton  described  in  said 
bills  of  lading,  then  the  plaintiffs  are  entitled  to  a  ver- 
dict ;  provided  the  jury  shall  further  find  that  after  the 
president  of  the  defendant  was  fully  apprised  by  Guerard 
of  the  circumstances  of  the  issue  of  the  bills  of  lading, 
he  accepted  from  Guerard  on  behalf  of  the  defendant, 
under  the  circumstances  testified  to  by  Guerard,  the 
deed  ofiered  in  evidence  and  an  assignment  of  the  stocks 
and  bonds  as  testified  to  by  Guerard. 

The  defendant  ofi*ered  the  following  prayer  : 
The  plaintiffs  having  offered  no  sufficient  evidence 
that  the  cotton  mentioned  in  the  bills  of  lading,  offered 
in  evidence,  was  delivered  to  the  defendant,  or  ever  at 
any  time  came  into  its  possession ;  and  it  sufficiently 
appearing  from  the  evidence  that  said  cotton  was  not 
delivered  to  the  defendant,  and  never  at  any  time  came 
into  its  possession,  and  as  there  is  no  evidence  from 
which  the  jury  can  find  that  the  defendant  authorized 
their  agent  to  issue  the  said  bills  of  lading  without  the 
receipt  of  the  cotton  therein  mentioned,  and  as  there  is 
no  evidence  of  any  subsequent  ratification  or  adoption 
by  the  defendant  of  the  said  act  of  the  said  agent,  there- 
fore the  verdict  of  the  jury  must  be  for  the  defendant. 

The  defendant  specially  excepted  to  the  granting  of 
the  fourth  and  eighth  prayers  of  the  plaintiffs,  because 
there  was  no  evidence  in  the  case  that  the  defend- 
ant knew  of,  and  acquiesced  in,  such  course  of  dealing 
between  Guerard  and  Green  mentioned  in  said  prayers 
respectively. 

The  defendant  also  specially  excepted  to  the  granting 

of  the   plaintiffs'  second  prayer,  because  there   was   no 

evidence   as   to   the  value  of  said  cotton  at  Baltimore ; 

and   because   there  was  no  sufficient  evidence  as  to  the 

value  of  said  cotton  at  the  port  of  Bremen. 
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The  defendant  also  specially  excepted  to  the  granting 
of  the  plaintiflfs'  tenth  prayer,  because  there  was  no  evi- 
dence that  the  president  of  the  company  received  from 
Guerard  moneys  or  property  for  it  to  apply  towards  its  lia- 
bility under  said  bills  of  lading,  in  the  manner  expressed 
in  said  prayer,  because  there  was  no  evidence  that  the 
president  of  said  company  received  and  still  retains 
property,  in  the  manner  expressed  in  said  prayer. 

The  Court  (Wright,  J.,)  rejected  all  the  prayers  of 
the  plaintiflfs,  except  the  ninth,  which  it  granted.  It 
also  granted  the  prayer  of  the  defendant. 

The  jury  rendered  a  verdict  for  the  defendant  under 
the  instruction  of  the  Court,  and  judgment  was  entered 
thereon.     The  plaintiffs  appealed. 

The  cause  was  argued  before  Robinson,  Bryan,  Fow- 
ler, Roberts,  McSherry,  and  Briscoe,  J. 

Samuel  JD.  Schmucker,  George  Whildocky  and  Jefferson 
Chandler,  for  the  appellants. 

Bernard  Carter,  and  Wm.  Pinhiey  Whyie,  for  the 
appellee. 

Robinson,  C.  J. ^  delivered,  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  against  the  defendant, 
the  owner  of  a  line  of  steamers  running  between  Balti- 
more and  Savannah,  Georgia,  to  recover  the  value  of 
certain  bales  of  cotton,  in  all  valued  at  $23,500,  described 
in  three  bills  of  lading,  issued  by  the  defendant's  agent 
at  Savannah,  and  of  which  the  plaintiffs  became  bona 
fide  holders  for  value,  in  the  ordinary  course  of  their 
business  as  bankers.  The  breach  set  out  in  the  decla- 
ration is  the  failure  of  the  defendant  to  transport  the 
cotton  to  Baltimore,  and  there  deliver  the  same  to  the 
steamers  of  the  North  German  Lloyd,  for  transporta- 
tion to  Bremen. 
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The  main  question  arises  upon  the  demurrer  to  the 
defendant's  third  plea,  which  alleges  that  the  cotton 
mentioned  in  the  bills  of  lading  never  was  in  fact  deliv- 
ered on  board  of  the  defendant's  steamer;  and,  further, 
that  the  bills  of  lading  were  issued  without  authority 
of  the  defendant,  and  in  fraud  of  the  defendant,  by  a 
fraudulent  combination  between  one  W.  E.  Guerard  and 
Charles  Green's  Son  and  Company. 

If  the  cottob  never  was  delivered  on  board  of  the  defend- 
ant's steamer,  and  this  the  demurrer  admits,  there  could 
be  no  failure  of  contract  on  the  part  of  the  defendant  to 
carry  and  deliver  it  to  the  shipper  or  his  assigns,  for  the 
receipt  of  the  goods  lies  at  the  foundation  of  the  con- 
tract to  carry  and  deliver.  No  principle  is  better  set- 
tled by  the  commercial  law,  than  that  neither  the  mas- 
ter of  the  ship  nor  the  agent  of  a  transportation  company 
has  the  right  to  sign  bills  of  lading,  until  they  have 
been  actually  put  on  board  of  the  ship,  or  delivered  into 
the  possession  of  the  company.  And  if  a  master  or 
agent  signs  a  bill  of  lading  for  goods  which  have  not 
been  delivered  to  the  carrier,  the  owner  of  the  ship,  or 
other  means  of  transportation  is  not  liable  either  to  the 
shipper,  or  to  one  dealing  with  or  making  advances  in 
good  faith. upon  the  bill  of  lading.  It  is  hardly  neces- 
sary to  say  that  bills  of  lading  are  not  by  the  commer- 
cial law  negotiable  in  the  same  sense  as  bills  of  exchange 
and  promissory  notes.  They  are  merely  the  evidence 
of  ownership,  general  or  special  of  the  property  men- 
tioned in  them,  and  the  right  to  receive  said  property 
at  the  place  of  delivery;  and  one  making  advances  of 
money  upon  them  does  so  at  his  own  risk,  and  with  notice 
of  the  limitation  as  to  the  power  or  rights  of  the  master 
or  agent  to  sign  the  same.  Balto.  dc  Ohio  Bailroad  Co, 
vs.  fVilkens,  44  Md.,  11;  Pollard  vs.  Vinton,  105  United 
States',  7  ;  Friedlander  vs.  Texas,  i&c.  Uailivay  Co.,  130 
U.  S.  424;  McLean  vs.  Fleming,  Laio  Eepis.,  2  House 
Lords,  Sc.   128. 
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This  is  not  disputed,  but  the  plaintiffs  in  support  of 
the  demurrer  rely  on  sections  1  and  2  of  Article  14  of  the 
Code.  Section  1  provides,  that  all  bills  of  lading,  if 
executed  in  this  State,  or  being  executed  elsewhere,  which 
shall  provide  for  the  delivery  of  goods  within  this  State, 
shall  be  negotiable  instruments  in  the  same  sense  as  bills 
of  exchange  and  promissory  notes,  unless  it  be  provided 
in  express  terms  to  the  contrary  on  the  face  of  the  bills, 
&c.,  &c. 

And  the  second  section  provides  that  every  such  bill 
of  lading  shall  be  conclusive  evidence  in  the  hands  of 
any  bona  fide  holder  for  value  thereof  without  notice  to 
the  contrary  that  the  goods  mentioned  therein  had  been 
actually  received  by  such  person  or  corporation,  notwith- 
standing that  the  fact  may  be  otherwise,  and  that  the 
officer  or  agent  had  no  authority  to  issue  bills  of  lading, 
except  for  goods  actually  received. 

The  provisions  of  the  statute,  it  will  be  observed,  are 
limited  to  bills  of  lading  executed  in  this  State,  or  being 
executed  elsewhere,  shall  provide  for  the  delivery  of  goods 
toithin  the  State.  And  as  the  bills  of  lading  in  question 
were  not  executed  in  this  Stale,  but  issued  by  the  defend- 
ant's agent  at  Savannah,  Georgia,  the  only  question  upon 
the  demurrer  is  whether  they  provide  for  the  delivery  of 
the  cotton  in  this  State  within  the  meaning  of  the  statute? 
And  this  depends  upon  the  construction  and  meaning  of 
the  bills  of  lading  themselves,  and  upon  the  construc- 
tion of  the  statute,  as  to  what  constitutes  a  delivery  of 
goods  in  this  State. 

The  parties  to  the  bill  of  lading  set  out  in  the  decla- 
ration are  the  defendant,  the  North  German  Lloyd  Com- 
pany and  Green's  Son  and  (company,  the  shippers,  or 
their  assigns.  What  then  is  the  contract  thus  entered 
into  by  these  parties  ?  At  the  top  of  the  bill  of  lading 
we  find  printed  : 

**  Merchants'  and  Miners'  Transportation  Company  and 
Norddeutscher  Lloyd." 
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''From  Savannah,  Georgia,  to  Bremen  via  Baltimore 
and  Bremerhaven." 

These  head  lines,  as  we  read  them,  mean,  and  can  only 
mean,  the  transportation  of  the  goods  mentioned  in  the 
bill  of  lading  by  the  two  companies,  the  Merchants'  and 
Miners'  Transportation,  and  the  North  German  Lloyd, 
from  Savannah  to  Bremen,  the  port  of  delivery,  by  the 
way  of  Baltimore  and  Bremerhaven.  Then  follows  an 
acknowledgment  of  the  receipt  of  the  cotton  to  be  trans- 
ported by  the  defendant's  steamer  to  Baltimore,  and  there 
to  be  delivered  to  the  steamer  or  steamers  of  the  North 
German  Lloyd  for  transportation  to  the  port  of  Bremen, 
and  there  to  be  delivered  unto  order  or  assigns,  he  or  they 
paying  freight  at  the  rate  of  fifty-four  cents  per  hun- 
dred pounds.  Then  there  is  a  stipulation,  that  the 
delivery  of  the  cotton  in  good  order  to  the  North  German 
Lloyd  steamers  at  Baltimore,  shall  absolve  the  defend- 
ant from  all  liability  in  respect  thereof,  and  that  the 
liability  of  the  North  German  Lloyd  Company  shall  begin 
only  upon  the  actual  delivery  of  the  cotton  to  their 
steamers  at  Baltimore. 

Now  the  contract  thus  made  between  them  was,  it 
seems  to  us,  a  contract  on  the  part  of  the  two  transpor- 
tation companies  to  carry  the  cotton  from  Savannah  to 
Bremen,  and  there  to  deliver  it  to  the  shippers  or  their  as- 
signSy  on  payment  there  by  them  of  freight,  at  the  rate  of 
fifty-four  cents  per  hundred  pounds  for  the  transportation 
over  the  entire  route  from  Savannah  to  Bremen.  Bre- 
men was  beyond  all  question  the  port  of  destination,  for 
there  the  cotton  was  to  be  delivered  to  the  order  of  the 
shipper,  and  until  delivered  no  freight  was  to  be  earned, 
nor  was  any  to  be  paid.  And  as  the  route  established 
by  the  two  companies  for  the  transportation  of  the  cot- 
ton from  Savannah  to  Bremen  lay  through  the  port  of 
Baltimore^  and  as  the  line  of  steamers  forming  that  por- 
tion of  the  through  route  between  Savannah  and  Balti- 
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more  belonged  to  the  defendant,  and  the  line  of  steamers 
forming  that  portion  of  the  through  route  between  Bal- 
timore and  Bremen  belonged  to  the  North  German  Lloyd, 
it  was  agreed  that  the  cotton  should  be  transported  from 
Savannah  to  Baltimore  by  the  defendant's  steamer,  and 
there  delivered  by  the  defendant  to  the  steamer  of  the 
North  German  Lloyd,  and  to  be  carried  on  the  steamer 
of  said  company  over  so  much  of  the  through  route  from 
Savannah  to  Bremen  as  lay  between  Baltimore  and  Bre- 
men ;  each  company  being  responsible  only  for  the  car- 
riage of  the  cotton  over  its  portion  of  the  through  route. 
The  contract  of  the  defendant  was,  as  we  have  said, 
for  the  transportation  of  the  cotton  from  Savannah  to 
Baltimore,  and  there  to  be  delivered  by  the  defendant 
to  the  steamer  of  the  North  German  Lloyd  for  transpor- 
tation to  Bremen;  and  the  argument  is  that  the  term 
delivery  is  used  in  the  statute  without  any  qualification, 
and  is  to  be  construed  in  its  broadest  sense,  and  that  the 
delivery  of  the  cotton  by  the  defendant  to  the  North 
German  Lloyd  at  Baltimore,  is  a  delivery  within  the 
meaning  of  the  statute,  even  though  the  delivery  was 
for  the  purpose  of  transportation  out  of  the  State,  and 
even  though  the  final  port  of  destination  was  Bremen. 
To  such  a  construction  of  the  statute  we  cannot  agree. 
The  Act  of  1876,  ch.  262,  now  codified  as  Article  14  of 
the  Code,  was,  as  we  all  know,  passed  within  a  few  weeks 
after  the  decision  in  the  case  of  Balto.  dc  Ohio  Railroad 
Co.  V8.  Wilkens,  44  Md.^  11,  where  in  a  suit  by  a  bona 
Jide  purchaser  of  a  bill  of  lading  issued  by  the  defend- 
ant's agent,  in  the  State  of  Illinois,  for  the  transporta- 
tion of  certain  car  loads  of  grain  to  Baltimore,  it  was 
decided  that  the  transportation  company  was  not  liable, 
because  the  grain  had  never  in  fact  been  delivered  to 
the  company.  Bills  of  lading  were  not,  the  Court  said, 
negotiable  in  the  same  sense  as  bills  of  exchange  and 
promissory  notes.     Within  a  few  weeks  after  the  rendi- 
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tion  of  the  judgment  in  that  case,  the  statute  now  in 
question  was  passed,  niaking  bills  of  lading  negotiable  in- 
the  same  sense  as  bills  of  exchange  and  promissory  notes, 
and  making  them  conclusive  evidence  that  the  goods 
therein  mentioned  had  been  delivered  to  the  carrier,  but 
the  Legislature  was  careful  to  limit  the  provisions  of 
the  Act,  to  bills  of  lading  executed  in  the  State,  or  being 
executed  elsewhere,  provided  for  the  delivery  of  the  prop- 
erty in  the  State.  And  by  delivery  of  goods  under 
a  bill  of  lading,  the  Legislature  meant  and  could  only 
mean,  it  seems  to  us,  such  a  delivery  as  is  recognized  by 
the  commercial  law  under  a  bill  of  lading,  that  is  a 
delivery  at  the  port  or  place  of  destination  to  the  ship- 
per or  his  assigns.  It  never  meant  the  delivery  of  goods 
from  one  carrier  to  another  carrier  in  transit  through  the 
State.  And  such  was  the  contract  of  delivery  on  the 
part  of  the  defendant, — a  contract  to  carry  the  cotton 
from  Savannah  to  Baltimore,  and  there  deliver  it  to  the 
North  German  Lloyd,  to  be  transported  and  delivered  to 
the  shipper  or  his  assigns  at  the  port  of  Bremen,  the 
end  of  the  carriage. 

The  liability  of  the  defendant  for  the  transportation 
of  the  cotton  ended,  it  is  true,  by  the  delivery  of  the 
cotton  to  the  steamers  of  the  North  German  Lloyd  at 
Baltimore,  but  the  two  carriers  had  the  right  beyond 
all  question  to  contract  that  each  should  be  responsible 
to  the  shippers  only  for  the  safe  transportation  of  the 
cotton  over  its  respective  portions  of  the  through  route 
to  Bremen. 

This  limitation  of  their  liability  could  not,  however,  in 
any  manner  affect  the  construction  of  the  statute  or  give 
to  the  term  ^'delivery"  as  therein  used,  a  meaning  never 
contemplated  by  the  Legislature.  So  by  no  fair  rule  of 
construction  can  it  be  said  that  the  bills  of  lading  in 
question  provide  for  the  delivery  of  goods  in  this  State 
within  the  meaning  of  the  Code.  And,  this  being  so, 
2  v.  78. 
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the  demurrer  to  the  defendant's  third  plea  was  properly 
.overruled,  and  the  plaintiffs'  first,  third,  fifth,  sixth  and 
seventh  instructions  were  properly  refused. 

We  have  treated  the  hills  of  lading  as  having  been 
executed  in  another  State,  and  so  it  seems  to  us  they 
must  be  treated.  The  defendant  was  incorporated,  it  is 
true,  under  the  laws  of  this  State,  but  it  was  the  owner 
of  a  line  of  steamers  running  between  Savannah  and 
Baltimore.  It  had  an  office  and  agents  at  Savannah  for 
the  purpose  of  receiving  freight  for  transportation.  The 
goods  intended  to  be  carried  by  the  bills  of  lading  were 
to  be  shipped  to  Bremen,  and  there  to  be  delivered  to 
the  shipper  or  his  assigns.  They  were  never  intended  to 
be  in  Baltimore  except  for  the  purpose  of  being  trans- 
ferred from  the  steamer  of  the  defendant  to  the  steamer 
of  the  North  German  Lloyd,  to  be  carried  by  the  latter 
to  Bremen,  thus  forming  a  continuous  voyage  between 
Savannah  and  Bremen.  The  contract  purported  to  have 
been  made  by  the  bills  of  lading  was  a  contract  between 
the  two  transportation  companies  and  the  shipper,  a 
citizen  of  Georgia.  And  such  being  the  case,  the  bills 
of  lading  themselves  must  be  considered  as  being  exe- 
cuted in  the  State  of  Georgia. 

We  agree,  too,  there  is  no  evidence  from  which  it  could 
be  inferred  that  Guerard,  the  agent,  was  authorized  by 
the  defendant  to  issue  the  bills  of  lading  before  the 
delivery  of  the  cotton  by  Messrs.  Green's  Son  and  Com- 
pany. He  had  been  in  the  habit,  it  is  true,  of  issuing 
bills  of  lading  upon  their  promise  to  deliver  to  him  rail- 
road or  cotton  press  receipts  that  the  cotton  had  been 
received  by  the  railroad  or  compress  company  for  trans- 
portation by  the  defendant's  steamer.  But  this  he  did 
upon  his  01V71  responsibility,  and  without,  he  says,  the  con- 
sent or  knotvledge  of  the  defendant.  And  there  was  evi- 
dence offered,  too,  subject  to  exception,  of  a  custom  at 
the  port  of  Savannah  of  issuing  bills  of  lading,  upon 
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railroad  and  cotton  press  receipts  that  the  cotton  had 
been  received  by  the  railroad  or  cotton  press  company 
for  delivery  to  the  steamers.  But  the  bills  of  lading  now 
in  question  were  not  issued  by  Guerard,  the  agent,  upon 
either  railroad  or  cotton  press  receipts,  but  upon  the 
promise  of  Green  and  Company  to  deliver  these  receipts 
to  him.  And  such  evidence  being  irrelevant,  it  was 
subsequently  stricken  out  on  the  motion  of  the  defend- 
ant. And  in  savinor  this,  we  are  not  to  be  understood 
as  intimating  an  opinion,  that  the  defendant  would  have 
been  liable  upon  the  bills  of  lading,  even  if  they  had 
been  issued  by  the  agent  in  pursuance  of  such  custom. 
That  is  a  question  which  it  is  quite  unnecessary  to  con- 
sider. 

We  agree  too,  that  there  is  no  evidence  of  a  ratifica- 
tion by  the  defendant  of  the  unauthorized  act  of  the 
agent  in  issuing  the  bills  of  lading.  As  soon  as  he 
found  that  Green  and  Company  had  failed,  and  were  in 
fact  unable  to  deliver  to  him  the  railroad  and  cotton 
press  receipts  according  to  their  promise,  he  came  to 
Baltimore,  and  for  the  first  time  informed  the  defend- 
ant as  to  his  action  in  the  matter,  and  voluntarily  offered 
to  transfer  his  property  to  the  proper  officer  of  the 
defendant,  to  indemnify  it  from  any  loss  it  might  sus- 
tain by  reason  of  the  issuing  of  the  bills  of  lading. 
The  defendant  at  once  repudiated  the  unauthorized  act 
of  its  agent,  and  at  once  denied  all  liability  on  account 
of  the  same.  And  the  mere  fact  that  it  accepted  a 
transfer  of  the  agent's  property,  voluntarily  offered  by 
him  to  cover  any  loss  it  might  sustain,  cannot  in  any 
sense  be  considered  as  a  ratification  or  an  acquiescence 
in  the  unlawful  act  of  its  agent. 

As  to  the  common  count  for  money  had  and  received 
by  the  defendant  for  the  use  of  the  plaintiffs,  it  is  only 
necessary  to  say,  that  no  evidence  was  offered  in  sup- 
port of  this  count.     The  defendant  accepted  a  transfer 
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of  property  by  Guerard,  its  agent,  but  this  was  not 
property  belonging  to  the  plaintiffs,  nor  was  the  trans- 
fer accepted  by  the  defendant  for  their  use.  It  was 
property  belonging  to  the  agent  and  transferred  by  him 
to  the  defendant,  to  cover  any  loss  it  might  sustain  on 
account  of  the  issuing  of  the  bills  of  lading  by  him.  If 
no  loss  is  thereby  sustained,  and  if  the  agent  be  liable 
to  the  plaintiffs  as  bona  fide  holders  of  the  bills  of  ex- 
change, this  liability  may  be  enforced  against  him  and 
against  the  property  thus  conveyed  to  the  defendant. 
As  there  is  no  evidence  from  which  the  jury  could  rea- 
sonably find  that  the  cotton  mentioned  in  the  bills  of 
lading  had  been  delivered  to  the  defendant,  or  that  the 
defendant  had  authorized  their  agent  to  issue  said  bills 
of  lading  without  the  receipt  of  the  cotton,  or  that  the 
defendant  had  ratified  or  adopted  the  act  of  the  agent, 
there  was  no  error  in  refusing  the  several  prayers  offered 
by  the  plaintiffs,  and  in  instructing  the  jury  that  the 
verdict  must  be  for  the  defendant. 

In  regard  to  the  rulings  of  the  Court  upon  questions 
of  evidence,  we  have  but  a  word  to  say.  The  witness, 
Moller,  having  proved  the  signature  of  Guerard,  the 
agent,  to  the  bills  of  lading,  was  asked  on  cross-exami- 
nation by  the  defendant,  whether  Guerard  '^  was  not 
forbidden  to  sign  bills  of  lading  for  goods  and  commodi- 
ties, when  the  goods  and  commodities  were  not  actually 
delivered  to  the  defendant  company,"  to  which  he  re- 
plied, '^never  to  my  knowledge,"  and  then  added  that 
it  was  almost  certain  that  he  was  not  so  forbidden, 
because  it  would  have  been  prohibitory  to  business 
in  Savannah,  as  the  custom  of  the  port  was  to  sign 
bills  of  lading  on  railroad  guarantees  to  deliver  cotton  to 
a  specified  steamer.  This  statement  by  the  witness  was 
in  no  manner  responsive  to  defendant's  question,  and  was 
but  the  mere  expression  of  his  opinion,  and  not  testi- 
mony based  upon  knowledge.     The  Court  was  also  right 
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in  refusing  to  allow  the  witness  to  testify  as  to  the  price 
of  cotton  in  Baltimore,  for  the  reason  that  the  cotton 
mentioned  in  the  bills  of  lading  was  to  be  delivered  at 
Bremen,  and  not  at  Baltimore,  and  the  damages,  if  any, 
which  the  plaintiffs  could  recover  for  breach  of  contract, 
would  be  the  value  of  the  cotton  at  Bremen. 

We  do  not  see  on  what  ground  the  third  exception  can 
be  maintained.  Guerard  the  agent  had  signed,  it  is 
true,  the  bills  of  lading,  acknowledging  the  receipt  of 
the  cotton,  but  it  was  beyond  question  competent  for 
him  to  prove  that  the  cotton  had  not  in  fact  been  deliv- 
ered, and  to  explain  the  circumstances  under  which  he 
was  induced  to  sign  them.  And  for  the  reasons  already 
given,  the  evidence  in  regard  to  usage  prevailing  among 
the  steamship  companies  to  issue  bills  of  lading  upon 
railroad  and  cotton  press  receipts,  was  on  motion  of 
defendant  properly  stricken  out.  It  was  properly  stricken 
out  because  the  bills  of  lading  now  in  controversv  were 
not  issued  upon  such  receipts. 

The  evidence  too  in  regard  to  the  understanding 
among  bankers  in  New  York,  that  the  buyer  always 
assumes  that  the  goods  mentioned  in  a  bill  of  lading 
have  been  actually  delivered,  was  properly  excluded. 
The  liability  of  the  carrier  under  a  bill  of  lading  in  no 
manner  depends  upon  the  understanding  of  bankers  or 
brokers  in  the  City  of  New  York;  but  is  governed  and 
must  be  determined  by  the  settled  principles  of  com- 
mercial law. 

Finding  no  error  in  the  rulings  below,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 
(Decided  2l9t  June,  1893.) 
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John  Coyne  vs.  William  W.  Boyce,  Executor. 

Construction  of  Will — Charge  against  Child^s  share — Pay- 
ment of  Debt. 

A  will  reciting  that  a  son  of  the  testator  was  indebted  in  a  speci- 
fied sum  to  C.  a  friend  of  the  testator,  provided  that  said  debt, 
principal  and  interest,  should  be  paid  ''out  of  my  estate,  in  be- 
half of  my  said  son  J.  B.,  and  the  amount  thereof  shall  be  de- 
ducted from  the  share  of  my  said  son  in  the  residue  of  my 
estate."  He  then  directed  that  the  residue  of  his  estate  should 
be  divided  into  six  parts,  one  for  each  of  his  cliildren,  and  that 
all  the  sums  which  had  been  charged  by  him.  or  by  his  author- 
ity on  any  of  his  books  of  account  or  memoranda,  against  any 
of  his  children,  or  which  might  appear  on  memoranda  made  by 
him,  and  not  then  entered  on  his  books  of  account,  should  be 
treated  as,parts  of  his  estate,  and  **the  charges  against  each  child 
shall  be  divided  and  treated  as  parts  of  the  share  of  my  estate 
set  apart  to  such  child  *  *  *  it  being  my  purpose,  as  far  as 
practicable,  thereby  to  promote  equality  in  the  benefits  which 
ni}'  children  have  derived  and  shall  derive  from  my  estate." 
Ueld: 

That  the  debt  due  to  C.  should  be  paid  out  of  the  share  of  the 
residue  coming  to  such  son,  and  not  out  of  the  estate  generally. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  an  order  of  the  lower 
Court  (Dennis,  J.,)  construing  a  clause  of  the  will  of 
James  Boyce,  and  dismissing  the  petition  of  John  Coyne. 
The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
and  McSherry,  J. 

JVm,  L.  Marhury,  (with  whom  was  Charles  Marshall^ 
on  the  brief,)  for  the  appellant. 


Digitized  by 


Google 


APRIL    TERM,    1893.  23 


Coyne  vs,  Boyce,  Ex'r. 

Vernon  Cook,  (with  whom  were  B,  Howard  HamaUy 
and  Edgar  H,  GanSy  on  the  brief,)  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  involves  the  construction  of 
the  will  of  James  Boyce,  deceased.  John  Coyne  filed  a 
petition  in  the  Circuit  Court  of  Baltimore  City,  praying 
for  the  payment  of  a  sum  of  money  alleged  to  have  been 
bequeathed  to  him  as  a  legacy  by  the  decedent.  The 
will  contained  many  devises  and  legacies,  but  the  por- 
tions necessary  for  us  to  consider  are  as  follows : 

'^  Item.  My  son,  James  Boyce,  is  indebted  to  my  friend, 
John  Coyne,  in  the  sum  of  twenty-five  hundred  dollars, 
with  interest  for  many  years.  It  is  my  will  that  the 
said  debt,  principal  and  all  interest,  shall  be  paid  to  him 
out  of  my  estate,  on  behalf  of  my  said  son,  James  Boyce, 
and  the  amount  thereof  shall  be  deducted  from  the  share 
of  my  said  son  in  the  residue  of  my  estate." 

^  9|e  :|e  :tc  :|c  *  * 

*Mtem.  It  is  my  will,  that  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  situate  in  the 
State  of  Maryland  and  in  other  States,  shall  be  divided 
by  my  executors  into  six  parts,  and  all  the  sums  which 
have  been  charged  by  me,  or  by  my  authority,  on  any 
of  my  books  of  account,  or  memoranda,  against  any  of 
my  children,  or  which  may  appear  on  memoranda  made 
by  me  and  not  yet  entered  into  my  books  of  account, 
shall  be  treated  as  parts  of  my  estate,  and  the  charges 
against  each  child  shall  be  divided  and  treated  as  parts 
of  the  share  of  my  estate  set  apart  to  such  child,  or  to 
trustees  for  her  and  her  issue,  it  being  my  purpose  as  far 
as  practicable,  thereby  to  promote  equality  in  the  bene- 
fits which  my  children  have  derived  and  shall  derive 
from  my  estate." 

The  residue  is  then  given  to  his  six  children.  We 
must  ascertain  the  intention  of  the  testator  as  far  as 
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possible  from  the  language  of  the  will.  In  accomplish- 
ing this  purpose,  we  shall  derive  but  little  aid  from 
general  rules  of  construction.  We  must  endeavor  to 
look  at  the  condition  and  circumstances  of  his  estate, 
and  the  relations  of  the  legatees  to  him  and  each  other 
as  they  were  viewed  by  him.  The  meaning  of  his  lan- 
guage cannot  be  satisfactorily  interpreted  except  in  this 
way.  It  is  very  evident  that  he  regarded  his  children 
as  having  equal  claims  upon  him,  and  he  took  especial 
pains  to  satisfy  these  claims  by  very  carefully  providing 
that,  as  far  as  practicable,  they  should  receive  equal 
benefits  from  his  estate.  He  required  that  the  amounts 
charged  against  them  on  his  books  or  memoranda  should 
be  treated  as  parts  of  his  estate,  for  the  purposes  of  divi- 
sion, and  that  the  charges  against  each  child  should  be 
reckoned  as  parts  of  the  share  given  to  him  or  her.  He 
thought  it  just  and  proper  that  his  advances  to  his 
children  should  be  considered  as  debts  to  be  accounted 
for  by  them  out  of  their  shares.  If  these  debts  had  been 
relinquished  by  him,  and  the  division  of  his  estate  had 
been  made  without  regard  to  them,  the  children  to  whom 
the  largest  advances  had  been  made  would  have  received 
a  larger  portion  of  his  bounty  than  the  others.  But  this 
result  the  testator  most  expressly  and  positively  forbade, 
because  it  would  violate  the  rule  of  equality.  If  the 
debt  due  to  Coyne  by  his  son  James  should  not  be  paid 
out  of  James'  share  of  his  estate,  the  rule  of  equality 
would  be  equally  disregarded.  The  language  of  the  tes- 
tator on  this  subject  is  that  this  debt  shall  be  paid  ''out 
of  my  estate,  on  behalf  of  my  said  son,  James  Boyce, 
and  the  amount  thereof  shall  be  deducted  from  the  share 
of  my  son  in  the  residue  of  my  estate."  He  desired 
that  tliis  debt  should  be  paid  ;  but  he  recognized  it  as 
due  by  James,  and  he  determined  to  make  James'  por- 
tion of  the  estate  responsible  for  it.  He  states  that  it 
is  to  be  deducted  from  his  share,  indicating  that  he  con- 
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sidered  that  this  share  would  be  more  than  sufficient  to 
pay  the  debt.  And  he  probably  thought  that  the  sim- 
plest and  most  eligible  way  of  paying  it,  was  that  the 
executors  should  deduct  it  from  James'  share  and  pay  it 
over  directly  to  the  creditor.  If  he  had  directed  that  it 
should  be  paid  to  James,  and  that  he  should  then  pay  to 
Coyne,  it  might  have  involved  delays  and  embarrass- 
ments which  can  readily  be  seen.  The  debt  was  due  by 
James,  and  there  was  no  reason  why  the  other  children 
should  be  required  to  contribute  to  the  payment  of  it; 
as  would,  in  effect,  be  the  case,  if  it  were  paid  out  of  the 
portion  of  the  estate  which  was  to  be  divided  among  all 
the  testator's  children.  We  think  it  most  consonant 
with  the  general  intention  of  the  testator  to  hold  that  it 
is  to  be  paid  out  of  the  share  of  the  residue  coming  to 
James,  and  not  out  of  the  estate  generally.  It  is  not 
questioned  that  if  this  clause  were  considered  abstractly, 
without  reference  to  any  other  portion  of  the  will,  it 
would  be  susceptible  of  another  construction;  but  this 
would  not  be  a  reasonable  method  of  ascertaining  the 
intention  of  the  testator.  The  Circuit  Court  decided 
in  accordance  with  the  views  which  we  have  expressed, 
and  we  affirm  its  order. 

Order  affirmed ,  with  costs. 
(Decided  2l8t  June,  1893,) 
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Minnie  Hamilton,  by  ber  next  friend  and  husband, 
James  H.  Hamilton  vs.  Augusta  Traber. 

Estate  of  Lunatic — Sale  of  Estate  for  Support  of  Lunatic — 
Application  by  Guardian^  Committee^  or  Trustee, 

A  Court  of  equity  has  no  jurisdiction  to  decree  a  sale  of  the 
estate  of  a  lunatic  for  his  maintenance  and  support,  or  to  efiect 
a  change  of  investment,  until  his  lunacy  has  been  established  by 
the  inquisition  of  a  jury,  and  a  guardian,  committee,  or  trustee 
to  take  charge  of  his  person  and  estate  has  been  appointed  ac- 
cording to  law;  and  the  application  for  such  sale  must  be  made 
by  the  guardian,  committee,  or  trustee  of  the  lunatic. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
and  McSherry,  J. 

Richard  Bernard^  and  William  A,  Fisher^  for  John 
Hand,  the  purchaser. 

E,  P,  Keech,  Jr.,  and  Archibald  H,  Taylor^  (with 
whom  was  Alexander  H.  Bobertson,  on  the  brief,)  for 
Minnie  Hamilton,  and  others. 

McSherry,  J.,  delivered  the  opinion  of  the  Court. 

The  question  to  be  decided  in  this  case  arises  upon  an 
appeal  from  an  order  overruling  exceptions  to  the  ratifi- 
cation of  a  sale  of  certain  leasehold  and  fee  simple  prop- 
erty situated  in  Baltimore  City.  The  sale  was  made 
under  a  decree  passed  by  the  Circuit  Court,  and  the 
decree  was  founded  upon  a  bill  filed  by  Minnie  Hamil- 
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ton,  by  her  husband  and  next  friend,  James  H.  Hamil- 
ton, against  Augusta  Traber.  The  bill  alleges  that 
the  plaintiff  is  a  niece  of  the  defendant ;  that  the  de- 
fendant is  possessed  of  the  property  therein  referred  to  ; 
that  she  is  about  sixty-five  years  of  age,  and  is  physi- 
cally and  mentally  weak  and  infirm,  and  is  in  a  state  of 
childishness,  dotage,  and  imbecility,  and  is  incapable  of 
the  government  of  herself  and  the  management  of  her 
estate ;  that  it  would  be  to  the  manifest  interest  and 
advantage  of  the  defendant  that  the  property  should  be 
sold,  and  the  incumbrances  of  taxes,  ground  rents,  &c., 
should  be  paid  off,  and  the  balance  invested  for  her  inte- 
rest and  benefit,  or  held  subject  to  the  order  and  juris- 
diction of  the  Court.  The  relief  prayed  was  that  a 
decree  might  be  passed,  appointing  a  trustee  to  sell  the 
property  and  to  pay  off  the  incumbrances,  and  for  an 
investment  of  the  balance ;  and  there  was  also  a  prayer 
for  general  relief.  The  bill  was  sworn  to  and  filed  on 
April  the  twenty-first,  1892.  On  the  same  day  a  svhpcena 
was  issued  for  the  defendant,  returnable  on  the  second 
Monday  of  the  following  May.  On  May  the  fourth,  or 
five  days  before  the  return  day  of  the  s^ibpcena  had 
arrived,  an  order  was  passed,  upon  the  petition  of  the 
plaintiff,  appointing  W.  R.  Brewer  guardian  ad  lifem  to 
answer  for  the  defendant,  and  on  the  same  day  the  guar- 
dian ad  litem  filed  an  answer  in  the  usual  form,  neither 
admitting  nor  denying  the  averments  of  the  bill,  and 
immediately  thereupon  a  general  replication  was  put  in, 
and  an  order  was  passed,  granting  the  parties  leave  to 
take  testimony,  and  testimony  was  taken  in  behalf  of 
the  plaintiff  on  May  the  fifth  and  ninth.  On  the  first  of 
June,  1892,  a  decree  was  signed,  adjudging  the  defend- 
ant incapable  of  managing  her  estate  and  property,  by 
reason  of  her  mental  unsoundness,  declaring  that  it 
would  be  to  her  interest  and  advantage  to  have  the  prop- 
erty  sold,    and   appointing   trustees   to   make   the  sale. 
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Finally,  after  some  other  proceedings  were  had,  which 
we  need  not  allude  to,  as  they  have  no  bearing  on  the 
matter  now  before  us,  a  sale  of  Augusta  Traber's  prop- 
erty was  made,  under  the  decree,  to  one  John  Hand,  and 
the  sale  was  duly  reported  to  the  Court.  Thereupon  the 
purchaser  filed  exceptions  to  the  ratification  of  the  sale. 
These  exceptions  all  assert  that  the  Court  had  no  juris- 
diction to  decree  the  sale  upon  the  bill  filed.  After  a 
hearing  the  Court  (Dennis,  J.,)  overruled  the  exceptions, 
and  finally  ratified  the  sale,  and  from  that  order  this 
appeal  was  taken. 

If  the  Court  had  jurisdiction  to  pass  the  decree,  any 
mere  irregularity  in  the  proceeding,  or  defect  in  the 
proof  could  not  be  availed  of  to  impeach  the  decree  col- 
laterally. This  has  been  repeatedly  held  by  this  Court. 
But,  if  the  Court  was  wholly  without  jurisdiction  to 
decree  the  sale  of  the  property  in  the  proceedings  then 
before  it,  the  purchaser  may  successfully  rely  upon  that 
want  of  jurisdiction  to  avoid  the  sale,  because  the  de- 
cree would,  in  such  a  case,  be  an  absolute  nullity.  If  it 
be  an  absolute  nullity  it  is  no  decree  at  all,  and  can  never 
be  treated  or  regarded  as  one.  At  the  very  threshold  of 
the  case,  then,  lies  the  inquiry  :  Did  the  Court  below 
have  jurisdiction  as  the  case  was  presented,  to  pass  the 
decree  under  which  the  sale  was  made? 

Now,  the  bill  does  not  show  upon  its  face,  nor  does 
the  evidence  disclose,  that  the  plaintiff  had  the  least 
interest  in  the  subject-matter  of  the  proceeding.  She 
had  no  title  to,  or  lien  on,  or  claim  against  the  property 
of  the  defendant,  nor  had  she  ever  been  clothed,  by  judi- 
cial warrant  or  otherwise,  with  the  slightest  authority  to 
manage,  control,  or  interfere  with  the  person  or  estate 
of  Mrs.  Traber.  She  was  a  mere  volunteer,  who  asked 
a  Court  of  equity  to  decree  the  sale  of  an  estate  belong- 
ing to  some  one  else,  not  for  the  benefit  of  the  plaintiff, 
or  because  of  any  right  which  the  plaintifi*  had  therein, 
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but  solely  for  the  alleged  purpose  of  subserving  the 
interest  of  the  owner.  She  sought,  without  being  bene- 
ficially concerned  in  the  properly  herself,  to  take  it  from 
the  possession,  and  out  of  the  ownership  of  the  defend- 
ant, and  to  have  it  sold,  upon  and  because  of  the  mere 
allegations  that  she  was  a  niece  of  the  owner,  and  that 
the  latter  was  mentally  incapable  of  managing:  it.  To 
such  a  bill  a  demurrer  would  have  been  successful. 
Story's  Eq.  Pl.y  sees.  503,  728;  Sellman  vs,  Sellman,  63 
Md,,  520,  and  that  is  the  recognized  test  of  whether  the 
Court  had  jurisdiction  or  not.  Toinlinson,  et  al.  vs.  Mo 
Kaig,  et  aL,  5  GUI,  256.  Of  course,  we  must  be  under- 
stood as  dealing  with  the  bill  before  us,  and  not  with  a 
totally  different  or  dissimilar  case,  like,  for  instance, 
that  of  Rebecca  Owings,  1  Bland,  294,  where  the  inter- 
position of  the  Court  is  asked  in  behalf  of  a  non  compos 
mentis  for  the  protection,  and  not  for  the  sale,  of  the  lat- 
ter's  property. 

But  apart  from  this  phase  of  the  jurisdictional  ques- 
tion, which  we  have  deemed  it  only  necessary  to  men- 
tion, without  fully  discussing,  there  is  another  and  more 
important  aspect,  which  we  now  proceed  to  examine. 

Lunacy  or  mental  unsoundness  did  not  give  the  Eng- 
lish Court  of  Chancery  jurisdiction  over  the  person  or 
estate  of  a  lunatic  until  after  an  inquisition  of  a  jury, 
adjudging  the  person  to  be  a  non  compos  mentis  had  been 
regularly  found.  The  authority  directing  the  inquisi- 
tion to  be  taken  did  not  pertain  to  that  Court,  but  was 
derived  by  delegation  from  the  crown — it  was  a  portion 
of  the  King's  executive  power  b.%  parens  patriae,  and  did 
not  belong  to  the  Court  of  Chancery  by  virtue  of  its 
inherent  and  general  judicial  functions.  This  branch 
of  the  regal  authority  was  delegated  to  the  Chancellor, 
as  the  personal  representative  of  the  crown,  by  means 
of  an  official  instrument  called  the  ^^sign  manual,  ' 
signed    by  the  King's  own   signature,  and  sealed  with 
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his  own  privy  seal,  and  was  exercised  by  the  Chancellor 
alone,  and  not  by  the  Court  of  Chancery.  3  Pom,  Eq,^ 
sec,  1311;  Eyre  vs.  Countess  of  Shaftshury^  2  P.  Wms., 
103;  Oxenden  vs.  Lord  Compton,  2  Ves.,  69;  Lysaght  vs. 
Royse.  2  Sch.  dc  Lef.,  151;  In  re  Fitzgerald^  Lunatic y  lb., 
432.  Anciently,  in  point  of  fact,  the  custody  of  the 
persons  and  property  of  idiots  and  lunatics,  or,  at  least 
of  those  who  held  lauds,  was  not  in  the  crown  but  in 
the  lord  of  the  fee.  The  Statute  De  Prerogativd  Regis,  the 
Vh  of  Edward  II,  ch,  9,  gave  to  the  King  the  custody 
of  idiots,  and  also  vested  in  him  the  profits  of  the  idiot's 
lands  during  his  life.  By  this  means  the  crown  acquired 
a  beneficial  interest  in  the  lands,  and,  as  a  special  war- 
rant from  the  crown  is  in  all  cases  necessary  to  any  grant 
of  its  interest,  the  separate  commission  which  gave  the 
Lord  Chancellor  jurisdiction  over  the  persons  and  prop- 
erty of  idiots  may  be  referred  to  this  consideration. 
With  respect  to  lunatics  the  Statute  of  17  Edward  II, 
ch.  10,  enacted  that  the  King  should  provide  that  their 
lands  and  tenements  should  be  kept  without  waste.  It 
conferred  merely  a  power,  which  could  not  be  considered 
as  included  within  the  general  jurisdiction  antecedently 
conferred  on  the  Court  of  Chancery,  and  therefore  a 
separate  and  special  commission  became  necessary  for 
the  delegation  of  this  new  power.     Story  Eq.,  sec.  1335. 

The  existence  of  this  vested  interest  in  the  crown  is 
the  reason  that  mere  lunacy  did  not  originate  the  juris- 
diction of  the  Court  of  Chancery  over  the  persons  and 
estates  of  idiots  and  lunatics,  but  the  lunacy  had  first 
to  be  inquired  of  by  a  jury,  and  found  of  record  in  accord- 
ance with  the  rule  of  law,  wherever  a  right  of  entry 
is  alleged  in  the  crown. 

After  this  special  jurisdiction  conferred  by  the  ''sign 
manual"  had  been  exercised  in  any  particular  case  by 
adjudging  an  individual  to  be  a  lunatic,  and  by  appoint- 
ing a  committee  of  his  person  and  property,  a  further 
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jurisdiction  then  arose  in  the  Court  of  C hance>*y  to  super- 
vise and  control  the  official  conduct  of  the  committee. 
3  Pom.  Eq,,  sec.  1311;  Ex  parte  Grimstone^  Arab.,  707. 
The  power  of  the  committee  to  deal  with  the  estate  was, 
at  common  law,  very  limited.  It  was  restricted  to  the 
preservation  of  the  estate,  and  to  the  application  of  the 
rents  and  income  to  the  proper  support  and  maintenance 
of  the  lunatic,  to  the  exclusion  even  of  creditors,  if 
necessary.  Ex  parte  Dikes,  8  Ves.y  79;  Hastings,  Ex 
parte,  14  Ves.,  182.  But  the  jurisdiction  of  the  Court 
of  Chancery,  acquired  in  the  manner  just  stated,  and 
after  the  preliminary  finding  of  an  inquisition,  did  not 
include  authority  to  decree  the  sale  of  the  lunatic's  real 
estate  for  his  maintenance  and  support  until  that  power 
was  distinctly  conferred  by  Acts  of  Parliament  passed 
sometime  after  the  American  Revolution.  Thus  the 
Act  of  43  Geo,  III,  ch,  75,  entitled  '*  An  Act  to  authorize 
the  sale  or  mortgage  of  the  estates  of  persons  found 
lunatics  by  inquisition  in  England  or  Ireland  respec- 
tively, tfec,"  and  the  subsequent  Act  of  11  Geo.  IF  and 
1  Wm.  IF,  ch.  65,  sees.  27,  28,  29  and  30,  were  passed 
with  this  view.  But  these  Acts  presuppose,  before  the 
Chancellor  can  decree  a  sale,  that  a  prior  adjudication 
of  lunacy  has  been  made  by  a  jury. 

The  Maryland  Court  of  Chancery  did  not,  either  under 
the  Proprietary  Government  or  after  the  Revolution, 
possess  any  greater  or  larger  powers  with  respect  to 
lunatics  or  their  estates  than  the  English  Chancery  was 
clothed  with  when  the  colonies  separated  from  the  mother 
country.  Statutes  passed  after  Maryland  became  a  State 
extended  the  authority  of  the  Chancellor;  and  to  them, 
but  to  no  inherent  powers  of  the  Chancery  Court,  must 
resort  be  had  for  the  origin  of  the  jurisdiction  it  may 
now  exercise  to  decree  a  sale  of  a  lunatic's  estate  for  his 
maintenance  and  support. 

Among  the  first  Acts  of  Assembly  relating  to  the  con- 
veyance of  real   estate  held  by  a  non  compos  mentis  was 


Digitized  by 


Google 


32  MARYLAND   REPORTS. 


Hamilton  vs,  Traber. 


that  o/*1773,  ch.  7.  which  provided  that  where  any  infant 
or  non  compos  mentis  was  seized  of  any  land  in  trust,  or 
by  way  of  mortgage,  or  charged  with  the  payment  of 
money  or  tobacco,  or  bound  by  an  agreement  to  convey, 
on  petition  of  the  person  for  whom  the  infant  or  lunatic 
shall  be  seized  in  trust,  or  of  the  mortgagor,  or  the  per- 
son entitled  to  the  money  or  tobacco,  or  of  the  person 
entitled  to  specific  performance,  the  Chancellor,  after 
hearing  all  the  parties,  shall  order  a  conveyance.  The 
Act  of  1785,  ch,  72,  sec.  6,  gave  to  the  Chancellor  full 
power  and  authority  to  superintend,  direct,  and  govern 
the  affairs  and  concerns  of  persons  who  are  or  may  be 
idiots  or  lunatics,  both  as  to  the  care  of  their  persons 
and  the  management  of  their  estates.  The  same  sec- 
tion empowered  the  Chancellor,  upon  the  application  of 
a  creditor  of  the  lunatic,  if  satisfied  of  the  justice  of  the 
claim,  and  that  it  will  be  for  the  benefit  and  advantage 
of  the  estate  of  the  lunatic  to  discharge  the  debt,  to 
direct  a  sale  of  the  personal  estate,  and  if  that  be  insuflS- 
cient  then  to  order  a  sale  of  so  much  of  the  real  estate 
as  may  be  necessary.  The  Act  of  1833,  ch,  150,  sec,  1, 
abrogated  so  much  of  this  section  as  required  the  Court 
to  be  satisfied  that  the  sale  would  be  conducive  to  the 
interest  of  the  lunatic's  estate.  Sec,  12  of  the  same 
Act  of  1785,  provided  for  the  sale  of  lands  where  infants 
and  lunatics  have  a  joint  interest  or  an  interest  in  com- 
mon with  other  persons,  and  sec,  8  of  the  Acts  of  1794, 
ch,  60,  made  provision  for  partition  of  lands  so  held. 
The  Act  of  1790,  ch,  60,  sec,  2,  authorized  the  Chan- 
cellor to  direct  the  sale  of  a  lunatic's  personal  propertj^ 
if  it  appeared  to  be  beneficial  to  convert  it  into  money, 
and  to  place  it  at  interest. 

None  of  this  legislation  had  reference  to  the  sale  of  a 
lunatic's  property,  either  real  or  personal,  for  his  sup- 
port. Until  the  passage  of  the  Act  of  1800,  ch,  67,  the 
Court  of  Chancery  had,  neither  under  its  inherent  juris- 
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diction,  as  derived  from  the  English  Chancery,  nor  under 
any  colonial  or  subsequent  Act  of  Assembly,  the  slightest 
authority  to  decree  a  sale  of  the  estate  of  a  non  compos 
mentis  for  his  support.  The  Act  of  1800  after  reciting 
in  its  preamble  that  '*  whereas  by  law  the  Chancellor  is 
confined  in  making  provision  for  the  support  of  idiots, 
lunatics  and  persons  non  compos  mentis  to  the  annual 
proceeds  of  the  estate;  and  whereas  it  appears  reason- 
able to  this  General  Assembly  that  the  power  should 
be  increased,"  for  the  first  time  conferred  that  power. 
At  the  same  time  the  statute  expressly  declared  in  what 
cases,  and  in  what  cases  only,  that  power  should  be  exer- 
cised; and  these  were  '*in  all  cases  where  trustees  shall 
or  may  be  appointed  under  the  authority  of  the  Chan- 
cery Court  ibr  the  management  of  the  estates  and  per- 
sons of  lunatics."  This  legislation  now  codified  in  sees, 
96  and  98  of  Art.  16,  of  the  Code  is  still  restricted  in 
its  application,  for  under  the  Code  the  proceeding  au- 
thorizing such  a  sale  must  be  commenced  by  the  guar- 
dian, committee,  or  trustee  of  the  non  compos  mentis. 
Sec.  98  provides  that  *^the  Court,  upon  the  application 
of  the  guardian,  committee,  or  trustee  of  any  person 
non  compos  mentis  may  decree  the  sale  of  any  real  or  per- 
sonal property  to  which  such  no7i  compos  mentis  may  be 
entitled,  and  order  the  money  to  be  invested,  &c. "  This 
is  the  legislation,  and  the  only  legislation  under  which 
the  Courts  of  equity,  which  succeeded  the  Court  of  Chan- 
cery, derive  their  power  to  make  sale  of  a  lunatic's 
estate,  either  for  the  purposes  of  his  maintenance  and 
support,  or  for  the  purpose  of  effecting  a  change  of  in- 
vestment. All  the  other  statutes  codified  in  other  sec- 
tions of  Art.  16  of  the  Code,  relating  to  lunatics  and 
their  property,  have  reference  to  sales  deemed  necessary 
for  other  reasons  than  those  just  named.  But  the  power 
to  sell  for  his  maintenance,  or  to  make  a  change  of  in- 
vestment, can  only  be  exercised  when  invoked  by  the 
3  V.  78. 
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guardian,  committee,  or  trustee  of  the  non  compos  mentisy 
for  the  statute  is  explicit  in  declaring  that  the  applica* 
tion  must  be  made  by  such  guardian,  committee,  or  trus- 
tee. Necessarily,  then,  there  must  be,  prior  to  such 
application,  a  guardian,  committee,  or  trustee  in  exist- 
ence, properly  appointed  and  duly  qualified,  to  institute 
the  appropriate  proceedings.  And  this  Court  has  so 
expressly  decided  in  Estate  of  Doimey,  Lunatic,  59  Jfd., 
70.  Before  a  person  can  be  permanently  divested  of  his 
property,  merely  because  he  is  a  lunatic,  he  must  first 
be  formally  adjudged  non  compos  mentis;  and  even  then 
this  extraordinary  power  to  decree  a  sale  can  only  be 
exerted  when  the  Court  is  appealed  to  by  the  legally 
constituted  guardian,  committee,  or  trustee  who  is 
charged  with  the  duty  of  suitably  maintaining  the  un- 
fortunate, and  protecting  and  managing  his  estate.  In 
a  word,  his  status  as  a  lunatic  must  first  be  established 
by  the  inquisition  of  a  jury,  and  a  guardian  or  com- 
mittee of  his  person  and  estate  must  then  be  appointed 
according  to  law,  before  any  proceeding  can  be  taken  by 
any  one  to  procure  a  sale  of  his  estate  for  his  mainte- 
nance, or  for  a  change  of  investment.  The  Court's 
authority  to  decree  a  sale  of  the  estate  of  a  lunatic  for 
his  support,  and  for  a  change  of  investment,  being 
derived  solely  from  the  statute  can  only  be  rightfully 
exercised  when  invoked  by  the  only  person  who  is,  under 
the  Code,  permitted  to  invoke  it.  A  mere  stranger  to 
the  lunatic's  estate,  though  akin  to  him  by  blood,  has 
no  standing  in  Court  for  such  a  purpose.  Having  no 
interest  in  the  lunatic's  estate  whilst  the  lunatic  lives, 
and  not  being  intrusted  with  the  custody  and  control  of 
his  property  by  any  proceeding  whatever,  he  would  be 
simply  a  volunteer,  and  his  hill  of  complaint  would  be 
wholly  inefi'ectual  to  give  the  Court  jurisdiction  at  all. 
It  is  repugnant  to  the  plainest  dictates  of  natural  jus- 
tice that  one  having  no  interest  in  or  claim  against  the 
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estate  of  another,  should  still  possess  the  right  to  pro- 
cure a  decree  stripping  the  latter  of  the  ownership  of 
his  property,  and  simultaneously  adjudging  him  a  luna- 
tic, without  the  solemn  inquisition  of  a  jury,  upon  a 
mere  ex  parte  allegation,  and  substantially  ex  parte  proof 
of  the  owner's  mental  infirmity.  For  such  a  proceed- 
ing no  precedent  has-been  cited  or  can  be  found. 

The  bill  of  complaint  in  this  case  was  not  filed  by  a 
creditor,  nor  by  any  one  having  an  interest  in  or  lien 
on  the  property  decreed  to  be  sold;  and  as  Mrs.  Traber 
has  never  been  found,  by  an  inquisition,  to  be  non 
compos  mentis,  and  as,  under  our  statutes,  no  one  but 
the  guardian,  committee,  or  trustee  of  a  person  who  has 
been  actually  found  by  a  jury  to  be  a  lunatic,  can  make 
application  to  a  Court  of  equity  for  a  decree  directing 
the  sale  of  the  lunatic's  property  for  his  support,  or  to 
effect  a  re-investment,  it  is  perfectly  obvious  that  the 
Court  which  passed  the  decree  under  which  the  sale 
now  excepted  to  was  made,  was  entirely  without  juris- 
diction, and  that  the  decree  is,  in  consequence,  a  pure 
nullity,  and  not  merely  the  result  of  an  irregularity. 
This  being  so,  the  purchaser  under  that  decree  can  get 
no  title  at  all,  and  his  exceptions  to  the  ratification  of 
the  sale  should  hare,  therefore,  been  sustained.  The 
order  overruling  those  exceptions  and  finally  ratifying 
the  sale,  will,  for  the  reason  that  the  Court  was  without 
jurisdiction  to  pass  the  decree  under  which  the  sale  was 
made,  be  reversed  with  costs. 

Order  reversed,  with 

costs  in  this  Court,  and 
in  the  Court  below. 
(Decided  2l8t  June,  1893.) 
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Charles  E.  Eqan. 

Specific  performance  of  Written  contract — Admissibility  of 
Parol  evidence  to  shotc  Mistake, 

On  a  bill  for  the  specific  performance  of  a  written  contract  by 
which  the  defendant  agreed  to  pay  $27,500  for  certain  land 
which  was  subject  to  a  ground  rent  of  $600  a  year,  the  defendant 
may  show  by  parol  evidence  that  the  written  agreement  did  not 
correctly  state  the  contract  between  the  parties,  which  was  that 
the  land  should  be  free  and  clear  of  all  incumbrances,  and  that 
he  informed  the  plaintiffs  of  this  mistake  as  soon  as  it  was  dis- 
covered, which  was  about  two  hours  after  the  execution  of  the 
written  agreement. 

A  mistake  in  the  written  contract  being  clearly  shown,  its  specific 
performance  will  not  be  decreed. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  a  j>ro  forma  decree  of  the 
.lower  Court  (Dennis  J.,)  dismissing  the  bill  of  com- 
plaint, with  costs  to  the  defendant.  The  case  is  stated 
in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  Bryan,  Fow- 
ler, Robp:rts,  McSiiERRY,  and  Brlscoe,  J. 

Jolin  Hinkley,  and  Edivard  Otis  Hinkley,  for  the  appel- 
lants. 

The  agreement  for  the  sale  of  the  land  in  this  case 
being  in  writing,  and  being  signed  by  the  party  to  be 
charged  therewith,  it  is  not  lawful  under  the  Statute  of 
Frauds  to  adduce  oral  testimony  to  show  any  other 
agreement  than  that  which  was  signed,  unless  there  was 
some   fraud    or   mistake   chargeable   on    the  plaintiflFs. 
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Conversation,  whether  before,  after,  or  at  the  time  of  a 
written  agreement,  cannot  be  admitted.  Story's  Eq. 
Jur.,  sees,  151  to  158;  1  Greenleaf  on  Evidence^  sec,  275; 
Brantly  on  Contracts,  175;  Warren  Glass  Works  Co.  vs. 
Keystone  Coal  Co.,  65  Md,,  550,  551;  Bladen  vs.  Wells 
and  Wife,  30  Md.,  577;  Lozear  vs.  NaVl  Union  Bank,  52 
Md.,  119;  Dance  vs.  Dance,  56  Md.,  438;  Wooldridge 
vs.  Royer,  69  Md.,  115,  Penniman  vs.  Winner,  54  Md., 
133;  Young  vs.  Frost,  5  Gill,  313,  314;  Dixon  vs.  Clay- 
ville,  Adm'x,  44  Md.,  578. 

There  is  no  evidence  whatever  in  this  case  of  any 
fraud  or  mistake  chargeable  on  the  plaintiffs,  so  as  to 
render  the  agreement  void,  or  to  authorize  the  defendant 
to  refuse  to  perform  it,  or  even  to  ask  to  re-form  it. 

The  most  favorable  statement  that  can  be  made  of  the 
defendant's  case  amounts  only  to  this:  A  misunderstand- 
ing by  the  vendee  of  the  contents  of  an  agreement  for 
sale  of  land,  first  explained  to  the  draughtsman  in  his 
presence,  and  then  read  aloud  in  his  presence  when  drawn, 
and  then  signed;  which  misunderstanding  on  his  part 
was  unknown  to  the  vendors. 

A  mistake  by  one  party  to  an  agreement  cannot  be  cor- 
rected. It  must  be  shown  that  it  was  made  by  both. 
Atlantic,  dc.  Coal  Co.  vs.  Md.  Coal  Co.,  62  3fd.,  142; 
FarmviUe,  itc,  Co.  vs.  Butler,  55  Md.,  237;  Mendenhall 
vs.  Steckel,  47  Md.,  465;  Groff,  et  al.  vs.  Bohrer,  35  Md., 
333;  Wood  vs.  Patterson,  4  Md.  Ch.  Dec,  339;  Wesley 
vs.  Thomas,  6  H.  &  J.,  27;  Watkins  vs.  Stoekett,  6  //.  & 
J.,  441;  Dulany,  et  al.,  ExWs  vs.  Rogers,  50  Md.,  625; 
Nevius  vs.  Dunlap,  33  N.  Y.,  680;  Waterman  on  Specific 
Performance,  sec.  493. 

Inadequacy  of  price  alone,  unless  so  great  as  to  shock 
the  conscience  of  the  Court,  and  to  furnish  a  certain 
indication  of  fraud,  is  not  sufficient  to  prevent  a  decree 
for  specific  performance  in  case  of  a  written  agreement 
for  sale  of  land.      Young   vs.  Frost,  et  al.,  5  Gill,  313; 


Digitized  by 


Google 


38  MARYLAND   REPORTS. 


Kraft  and  Winebrenner  vs.  £gan. 

Shepherd  vs.  Bevtn,  9  GUI,  39;  Stewart  vs.  State,  2  H.  dc 
G.,  119. 

Specific  performance  of  a  fair,  certain  contract,  re- 
specting realty,  is  as  much  a  matter  of  course  as  damages 
at  law.  Popplein,  et  al.  vs.  Foley,  61  3Id.,  385;  Breiver 
vs.  Herbert,  30  Md.,  312;  Cochran  and  Wife  vs.  Pascault 
and  Wife,  54  Md.,  18;  Smoot,  et  al.  vs.  Bea  (t  Andrews, 
I'd  Md.,  405. 

Louis  B.  Bernei,  and  Edgar  H.  Gans,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  first  appeal  in  this  case  is  reported  in  76  Md., 
243.  It  was  a  bill  filed  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  and  improvements.  On 
that  appeal  we  held  the  contract  to  be  sufficiently  cer- 
tain in  description,  and  that  the  rent  was  a  sub-rent. 
Afterwards  the  appellee  Egan,  answered  the  bill,  alleg- 
ing that  the  written  agreement  did  not  correctly  state 
the  contract  between  the  parties;  that  the  complainants 
were  to  sell  the  whole  fee  simple  for  $27,500,  and  not 
subject  to  a  ground  rent  of  $600  a  year;  and  that  the 
contract  had  been  signed  by  mistake. 

The  following  clause  of  the  agreement  is  the  one  about 
which  the  controversy  arose: 

''Witnesseth  that  Kraft  and  Winebrenner  have  sold 
to  said  Egan  all  their  land,  and  improvements  thereon, 
together  with  the  boiler  and  elevator,  on  the  east  side 
of  Belt  Street,  *  *  *  *  which  is  subject  to  a  ground 
rent  of  $600  a  year. 

*'The  terms  of  sale  are  twenty-seven  thousand,  five 
hundred  dollars  for  said  property,  of  which  the  sum  of 
one  hundred  dollars  has  been  paid  this  day,  and  thirty- 
nine  or  forty-nine  hundred  dollars  more,  making  say 
four  thousand  dollars,  or  five  thousand  dollars,  shall  be 
paid  within  thirty-days  from  this  date,  and  the  balance 
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within  five  years  from  the  first  day  of  May,  1891,  with 
interest  semi-annually  from  that  date.*' 

The  principal  questions  in  the  case  relate  to  the 
admissibility  of  parol  evidence  in  defence,  in  suits  for  a 
specific  performance. 

''It  is  a  well  established  rule  that  in  suits  for  the 
specific  performance  of  agreements,  even  when  written, 
the  defendant  may,  by  means  of  parol  evidence,  show 
that  through  the  mistake  of  both  or  either  of  the  parties, 
the  writing  does  not  express  the  real  agreement,  or 
that  the  agreement  itself  was  entered  into  through  a 
mistake  as  to  its  subject-matter,  or  as  to  its  terms.  In 
short,  a  Court  of  equity  will  not  grant  its  affirmative 
remedy  to  compel  the  defendant  to  perform  a  contract 
which  he  did  not  intend  to  make,  or  which  he  would  not 
have  entered  into  had  its  true  efi'ect  been  understood." 
2  Pom.  Eq.  Jut.,  sec.  860. 

And  this  rule  has  been  sanctioned  by  this  Court  in 
many  cases.  Philpott  vs.  Elliott,  4  Md.  Chan.  Dec.^  273; 
Moale  vs.  Buchanan,  11  G.  &  J.,  314;  Popplein  vs.  Foley, 
61  Md.y  381;  Bond,  Adrn'r  vs.  Dorset/,  et  al.,  65  Md., 
310. 

It  is  also  true  that  grounds  of  defence  are  open,  in 
resisting  the  application  for  a  specific  performance, 
which  would  not  avail  a  plaintiff"  seeking  the  aid  of  a 
Court  of  equity  to  enforce  the  performance  of  a  contract. 
Waters  vs.  Howard,  1  Md.  Chan.  Dec,  112;  Gough  vs. 
Crane,  3  Md.  Chan.  Dec,  119. 

And  in  the  case  of  Dulany,  et  al.,  Ex'rs  vs.  Rogers,  50 
Md.,  533,  this  Court  held  that  Courts  will  not  rectify  a 
contract  unless  it  was  executed  under  a  common  mistake, 
— both  parties  having  done  that  which  neither  of  them 
intended, — yet  a  mistake  on  one  side  may  be  ground  for 
rescinding  the  contract.  What  then,  are  the  facts,  as 
disclosed  by  the  record,  upon  which  this  appellee  relies 
in  resisting  the  enforcement  of  this  contract  ? 
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The  witness  Kieran  Egan,  the  father  of  the  appellee, 
who  made  the  first  negotiation  for  the  property,  testified 
that  Kraft  one  of  the  appellants  first  ofi^ered  him  the 
property  in  fee  simple  for  $30,000,  and  that  he  oflfered 
$25,000,  but  afterwards  agreed  to  pay  $27,500  in  fee 
simple;  that  the  ground  rent,  which  was  valued  at 
$10,000,  was  to  come  out  of  the  $27,500. 

Charles  E.  Egan,  the  defendant,  testified  that  on  the 
day  the  agreement  was  made  and  signed,  Kraft  agreed 
to  accept  $27,500  for  the  property,  free  and  clear  of  all 
encumbrances;  that  the  agreement  was  read  over  to  him 
rapidly,  and  that  he  thought  he  had  signed  a  contract 
for  $27,500,  instead  of  the  one  he  did  sign;  that  he 
informed  the  appellants  of  this  mistake  as  soon  as  it 
was  discovered,  which  was  about  two  hours  after  the 
execution  of  the  paper.  And  his  testimony  in  relation 
to  the  discovery  of  the  mistake,  and  the  notice  to  the 
appellant  Kraft,  is  corroborated  by  his  book-keeper, 
Hanzsche,  and  not  denied  by  the  appellants.  In  addi- 
tion to  this,  Messrs.  Grahame  and  Morton,  real  estate 
brokers,  each  testified,  that  the  property  was  not  worth 
over  $25,000  in  fee. 

It  thus  appears  that  the  appellee  has  fully  shown  that 
the  written  agreement  does  not  express  the  final  intention 
of  the  parties,  and  that  it  was  executed  by  mistake  on 
the  part  of  the  appellee. 

The  interposition  of  a  Court  of  equity,  in  granting 
relief  by  the  enforcement  of  the  specific  performance  of 
a  contract,  is  not  a  matter  ex  debito  juatitice;  but  to 
warrant  it,  the  terms  thereof  must  be  fair,  and  it  must 
be  founded  on  an  adequate  consideration,  and  be  made 
under  circumstances  commending  it  to  the  favorable 
consideration  of  the  Court.  The  contract  must  not 
only  be  mutual  and  equal  in  all  its  parts,  but  there 
should  be  no  circumstances  of  suspicion  as  to  its  bona 
Ades,  Semmes  vs,  Worthingtoii^  et  aL,  38  i/c?.,  298;  Pur- 
cell  V8,  Miner,  4  Wall.,  517. 
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In  every  case  the  question  must  be  whether  the 
exercise  of  the  power  of  the  Court  is  demanded  to  sub- 
serve the  ends  of  justice,  and  unless  the  Court  is  satis- 
fied that  it  is  right  in  every  respect  it  refuses  to  inter- 
tere.  Geiger  vs.  Green,  i  Gill,  472;  Waters  vs.  Howard, 
8  Gill,  262. 

In  Webster  vs.  Cecil,  30  Beav.,  62,  the  defendant  had, 
by  letter,  oftered  to  sell  property  to  the  plain tiflf  for 
$1,250,  and  the  plaintiflf  had  accepted.  A  mistake  had 
been  made  by  writing  $1,250  for  $2,250  and  notice  was 
immediately  given  of  the  error.  Upon  a  bill  for  a  speci- 
fic performance  the  Court  refused  to  interfere. 

Without,  therefore,  entering  further  into  the  details 
of  the  evidence  we  are  not  satisfied  that  the  agreement 
contains  the  real  intention  and  understanding  of  the 
parties  at  the  time  of  its  execution. 

Manifestly,  to  enforce  it  would  work  a  hardship  and 
an  injustice  to  the  appellee.  It  would  require  him  to 
pay  $37,500,  for  property  which  is  shown  not  to  be  worth 
over  $25,000,  and  enforce  a  contract  which  he  never,  in 
fact,  intended  to  assent  to.  The  testimony  on  the  part 
of  the  appellee  to  establish  this  mistake  was  admis- 
sible for  the  purpose;  and  for  the  reasons  we  have  as- 
signed, the  order  appealed  from  will  be  affirmed,  and  the 
bill  be  dismissed,  with  costs  to  to  the  appellee. 

Order  affirmed^  and 
bill  dismissed,  with 
costs  to  the  appellee. 
(Decided  21st  June,  1893.) 
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James  H.  Bay,  Attorney  in  fact  of  Virginia  B.  Hyn- 
soN  and  Virginia  B.  Hynson  vs.  Samuel  Posner. 

Deed  — Omission  of  Name  of  Grantee  in  Granting  clause — 
Powers  of  Administrator  with  Will  annexed — Mistake  in 
Descriptions — Adverse  possession — False  recital  in  Deed, 

The  omission  of  the  name  of  the  grantee  from  the  granting  clause 
of  a  deed  does  not  impair  the  validity  of  the  deed,  such  name 
fully  and  clearly  appearing  on  the  face  of  the  deed. 

Section  283  of  Article  93  of  the  Code  provides  that  '*where  a  testa- 
tor directs  his  real  estate  to  be  sold,  and  the  testamentary  execu- 
tor refuses  or  declines  to  act  *  *  *  the  Orphans'  Court  shall 
have  power  to  appoint  an  administrator  de  bonis  non  cum  testamen- 
to  annexo^  to  execute  the  trusts  of  the  will  in  the  same  manner 
and  to  the  same  extent  as  the  executor  or  executors  appointed  by 
will  could  or  might  do."     Held  : 

That  where  a  will  authorizes  and  empowers  the  executors  to  sell 
any  portion  of  the  estate  as  they  may  deem  best,  and  upon  such 
terms  as  they  may  think  proper,  and  such  executors  decline  to 
act,  the  administrator  with  the  will  annexed  succeeds  to  all  the 
power  and  authority  to  sell  which  the  original  executors  derived 
from  the  will. 

Where  the  owner  of  land  and  his  predecessors  have  been  in  actual 
possession  of  a  lot  of  ground  for  more  than  forty  years,  and 
during  all  that  time  have  had  deeds  for  said  lot  duly  executed 
and  recorded,  and  the  descriptions  in  the  deeds,  with  one  excep- 
tion, have  corresponded  exactly  with  the  lines  of  occupation, 
the  title  to  such  lot  is  not  aflfected  by  a  mistake  in  the  description 
of  some  of  the  old  deeds. 

The  title  of  the  purchaser  of  a  lot  properly  described  in  the  deed, 
ia  Tint.  jifffiTtftd  hv  thfl  conveyance,  on  the  same  day,  of  an  adjoin- 
•antor  to  a  different  grantee,  properly 
yed  by  courses  and  distances,  and  erro- 
d  lot  was  *'the  same  lot  conveyed  by  W. 
recorded  in  Liber  A.  M.,  No.  331,  folio 
tal  referred  to  the  lot  described  in  the 
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Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  is  an  appeal  from  ^ pro  forma  decree  in  an  amicable 
suit  for  specific  performance  of  a  contract  of  purchase  of 
a  piece  of  property  in  Baltimore  City,  instituted  by  the 
appellants  against  the  appellee  to  determine  the  title  of 
the  property  involved.  In  1802,  Daniel  Deady  died 
seised  and  possessed  of  a  considerable  estate,  of  which 
the  leaseholds  in  lots  A,  B,  C,  D  and  E  on  the  plat 
marked  '*S.  P.  No.  1,"  constituted  a  part.  In  1804, 
Christopher  Johnston,  executor  of  Deady,  conveyed  the 
southernmost  22J  (of  the  24)  feet  of  lots  A  and  B  and  the 
whole  of  lot  E  to  Winifred  Ann  Deady,  his  widow,  thus 
leaving  in  his  estate  only  the  northernmost  1|^  feet  of 
lots  A  and  B  and  the  whole  of  the  22J  feet  of  lots  C  and 
D.  In  1827,  in  a  partition  suit  instituted  in  1826  in  the 
High  Court  of  Chancery  for  the  division  of  the  balance 
of  Daniel  Deady's  estate  two  lots  were  allotted  to  Gun- 
ning S.  Bedford.  The^r*^  was  described  as  beginning 
at  the  south  aide  of  a  lot  assigned  by  Lewis  Salt  to  Mat- 
thias Sittler,  and  running  south  on  Howard  street  twenty- 
four  feet,  with  a  depth  of  sixty-six  feet,  being  by  calls, 
description  and  references  to  title  the  whole  of  lot  A, 
the  southernmost  22J  (of  the  24)  feet  of  which  had,  as 
above  stated,  been  previously  conveyed  to  Winifred  Ann 
Deady.  The  second  lot  was  described  in  the  Commis- 
sioners' return  as  beginning  at  the  northeast  corner  of 
the  first  lot  (this  corner  being  F  on  the  plat)  and  run- 
ning thence  east,  binding  on  thelot  conveyedby  Christopher 
Johnston  to  Winifred  Ann  Deady  forty  feet;  thence  south, 
still  binding  on  Widow  Deady's  lot,  24  feet;  thence  west 
40  feet  to  the  lot  leased  by  Mohler  to  Deady  (lot  A,) 
and  then  north,  binding  on  the  last  mentioned  lot  to 
the  beginning.  There  was  a  plat  returned  by  the  Com- 
missioners in  the  above  mentioned  partition  proceedings; 
a  copy  of  which  will  be  found  herewith,  marked  S.  P.  No.  2. 

After  sundry  intermediate  conveyances,  lots  A  and  B, 
and  the  title  of  Bedford  in  the  lots  assigned  him  by  the 
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Commissioners  vested  in  B.  T.  Hynson, — the  descrip- 
tion and  references  to  the  title  of  the  Bedford  lots  in 
all  the  deeds  being  the  same  as  in  the  Commissioners' 
return,  except  that  they  gave  the  point  of  beginning  of 
lot  ^'C"as  llO^feet  from  the  northeast  corner  of  Howard 
and  Lexington  streets,  which  would  be  point  ''H''  on  the 
plat.  Hynson  subsequently  acquired  the  fee  in  lot  '*A. " 
Hynson  died  in  1878,  leaving  a  last  will  by  which,  after 
making  a  bequest  of  $20,  he  devised  and  bequeathed  the 
rest  and  residue  of  his  estate  to  his  four  children.  He 
did  also  authorize  and  empower  his  executors  to  sell 
any  part  or  portion  of  his  estate,  real,  personal  or  mixed, 
at  public  or  private  sale  as  they  might  deem  best,  and 
upon  such  terms  as  they  might  think  proper. 

Letters  testamentary  were  granted  to  his  executors, 
William  Geo,  Hynson  and  Samuel  Snowden.  They  sub- 
sequently resigned  and  letters  of  administration  d,  b. 
n  c.  t.  a.  were  granted  to  Samuel  Snowden  and  Orville 
Horwitz;  and  the  Orphans'  Court  subsequently  passed 
an  order  empowering  them  "^'to  execute  the  trusts  of 
said  will  of  the  said  B.  T.  Hynson,  deceased,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  appointed 
by  said  will  could  or  might  have  done."  On  January 
18,  1878,  these  administrators  sold  lots  ^^A"  and  *'B" 
to  William  Geo.  Hynson  and  Charles  E.  Hynson  (whose 
title  is  now  vested  in  Virginia  B.  Hynson,  the  appel- 
lant) and  lots  C.  and  D  to  a  certain  Rouse,  whose  title 
was  subsequently  acquired  by  James  Broumel.  The 
sales  were  simultaneously  reported  to  and  ratified  by 
the  Orphans'  Court  and  deeds  therefor  were  simulta- 
neously executed  and  recorded, — the  property  conveyed 
to  Rouse  being  described  in  the  deed  as  the  same  lots 
conveyed  by  W.  H.  Hamer  to  said  Benjamin  T,  Hynson" 
(the  lots  conveyed  by  Hamer  to  Hynson  beijig  '*  A  "  and 
*'B.")  In  November,  1881,  Joseph  H.  Rieman,  Jr., 
owner  of  the  fee  simple  reversion  of  lots  B  and  D,  sold 
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and  conveyed  to  James  Broumel  what  according  to  the 
calls  and  references  to  title  would  have  been  lot  ^*B," 
but  according  to  the  number  of  feet  from  the  corner  of 
Lexington  and  Howard  streets  would  have  been  lot  D. 
On  the  10th  of  January,  1882,  lot  ^^B"  was  conveyed 
by  Rieman  to  William  Geo.  Hynson  and  Charles  E. 
Hynson,  under  whom  the  appellant  claims  title.  The 
case  having  been  submitted  on  bill,  answer,  exhibits  and 
evidence  for  a  pro  forma  decree  in  conformity  with  an 
agreement  of  parties,  it  was  by  the  Court,  (Wrioht,  J.,) 
decreed  as  follows: 

1st.  That  no  cloud  rests  upon  the  title  of  the  plain- 
tiffs to  the  property  mentioned  in  this  case  by  reason  of 
the  matters  alleged  in  the  answer,  so  far  as  regards  the 
deed  of  trust  from  Virginia  B.  Hynson  to  Thomas  J. 
Shryock,  and  the  proceedings  thereunder;  and  the  objec- 
tions of  the  defendant  to  the  said  title  on  the  ground  of 
the  possibility  of  there  being  creditors  still  outstanding, 
who  have  an  interest  in  the  said  property  under  the  «aid 
deed  of  trust  are  hereby  overruled. 

2nd.  That  the  deed  offered  in  evidence  purporting  to 
be  from  Alexander  Nisbet  to  David  Williamson,  dated 
September  18th,  1810,  and  recorded  in  Liber  W.  G., 
No.  112,  fol.  24,  &c.,  is  defective,  and  the  defect  afore- 
said renders  the  said  title  not  marketable. 

3rd.  That  the  deeds  offered,  or  admitted,  as  forming  the 
chain  of  title  to  the  lot  claimed  by  the  heirs  or  personal 
representatives  of  James  Broumel  refer  to  deeds  by  which 
the  lot,  which  is  the  subject  of  controversy  in  this  case, 
was  conveyed,  and  that  these  deeds  forming  the  chain 
of  title  of  said  James  Broumel  consequently  purport  to 
convey  the  lot  which  is  the  subject  of  controversy  in  this 
case,  and  are  therefore  a  cloud  upon  the  title  of  the  plain- 
tiffs in  this  case  which  renders  the  title  of  said  plaintiffs 
unmarketable. 

4th.  That  Samuel  Snowden  and  Orville  Horwitz,  ad- 
ministrators d,  b.  n.  c.  t.  a,  of  Benjamin  T.  Hynson  had 
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no  power  to  sell  the  real  estate  by  them  sold  to  Charles 
E.  Hynson,  or  to  execute  the  deed  therefor  dated  Decem- 
ber 18th,  1892,  and  recorded  in  liber  R.  T.  A.,  No.  951, 
folio  347,  &c.,  but  that  such  pretended  sale  was  void  and 
no  title  passed  by  said  sale  or  said  deed,  and  that  the 
title  to  said  real  estate  being  a  ground  rent  of  about  $4 
per  annum  upon  a  part  of  the  lot  which  is  the  subject 
of  controversy  in  this  case  is  still  vested  in  the  heirs  of 
Benjamin  T.  Hynson,  and  that  this  is  a  defect  in  the 
title  offered  by  the  plaintiffs  in  this  case  to  the  lot  which 
is  the  subject  of  controversy  herein  which  renders  said 
title  unmarketable. 

5th.  That  the  bill  of  complaint  in  this  case  be  dis- 
missed, with  costs  to  the  defendant. 

From  this  decree  the  plaintiffs  appealed. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
McSherry,  and  Briscoe,  J. 

Alfred  S.  NileSy  (with  whom  was  Oscar  Wolff,  on  the 
brief,)  for  the  appellants. 

M,  R.   Walter,  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

This  is  one  of  the  many  cases  which  from  time  to 
time  are  brought  here  on  appeal  from  pro  forma  orders 
for  the  purpose  of  perfecting  titles.  The  law  haj*, 
wisely,  not  required  that  titles  to  real  estate  shall  be 
absolutely  perfect  and  free  from  every  possible  doubt. 
In  the  case  of  Gill  vs.  Wells,  59  3/rf.,  492,  after  saying 
that  no  general  rule  can  be  laid  down  as  to  what 
doubts  will  be  sufficient  to  make  a  title  not  market- 
able, this  language  is  used:  '*A  threat  or  even  the 
possibility  of  a  contest  will  not  be  sufficient.  The 
doubt  must  be  considerable  and  rational,  such  as  would 
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and  ought  to  induce  a  prudent  man  to  pause  and  hesi- 
tate; *  *  *  *  such  as  to  produce  real,  bona  fide  hesitation 
in  the  mind  of  the  Chancellor."  With  this  statement 
of  the  general  rule  in  view,  we  will  proceed  to  examine 
the  objections  relied  on  by  the  appellee  to  show  that 
the  title  of  the  appellant  to  the  property  in  question  is 
not  a  good  and  marketable  one: 

1.  That  the  grantee's  name  is  omitted  in  the  grant- 
ing clause  of  one  of  the  deeds  under  which  the  appel- 
lant claims.  Not  much  reliance  was  placed  upon  this 
objection,  and  properly  so,  for  we  can  see  no  force  what- 
ever in  it  as  applied  to  the  deed  in  question  from  Nesbit 
to  Williamson,  dated  18th  September,  1810,  and  recorded 
in  Liber  W.  G.,  No.  112,  fol.  24,  &c.  It  is  true  that  the 
name  of  Williamson  the  grantee  is  omitted  from  the 
granting  clause;  but  it  fully  and  clearly  appears  from 
the  face  of  the  deed  that  Nesbit  was  the  party  of  the 
first  part,  and  Williamson  the  party  of  the  other  part, 
and  that  Nesbit  sold  to  Williamson  the  lot  of  ground  in 
said  deed  described,  for  the  sum  of  three  thousand  dol- 
lars, and  that  Williamson  was  the  person  who  was  *Ho 
have  and  to  hold  the  said  lot  of  ground,  &c." 

This  deed  appears  to  contain  the  requisites  of  a  good 
deed  even  under  the  requirements  of  our  Code;  the 
name  of  a  grantor  and  the  name  of  one  who  is  ^^to  have 
and  to  hold"  the  estate  intended  to  be  conveyed;  a  con- 
sideration, and  a  description  sufficient  to  identify  the 
premises,  and  the  interest  or  estate  intended  to  be  con- 
veyed.     Code,    Art.  21,  sec.  9. 

2.  The  second  objection  is,  *Hhat  the  sale  of  the 
original  fee  reversion  by  the  administrator,  rf.  b.  n,  c.  t, 
a.,  of  Benjamin  T.  Hynson,  under  whom  the  appellants 
claim  title  was  unauthorized  by  law  and  void."  By  his 
last  will  Hynson  devised  and  bequeathed  all  the  residue 
of  his  estate,  including  his  interest  in  the  lot  in  ques- 
tion, to  his   children,  and  then   follows  this   provision: 


Digitized  by 


Google 


48  MARYLAND   REPORTS. 


Bay,  et  aL  vs,  Posner. 


<( 


I  hereby  authorize  and  empower  my  executors,  here- 
inafter mentioned,  to  sell  any  part  or  portion  of  my 
estate  *  *  *  as  they  may  deem  best,  and  upon  such 
terms  as  they  may  think  proper." 

The  purpose  of  such  an  authority  or  power  given  by 
the  testator  to  his  executor  is  not  doubtful.  As  it 
might  be,  and  indeed  in  most  cases,  is  necessary  to  sell 
property,  and  especially  city  lots,  in  order  to  make 
division  or  partition  among  several  tenants  in  common, 
as  in  this  case,  the  power  to  sell  is  given  to  executors 
to  avoid  the  delay  and  expense  of  applying  to  a  Court  of 
Chancery.  And  while  in  one  sense  the  language  here 
used  may  not  amount  strictly  speaking  to  a  direction  to 
sell,  yet  it  is  quite  certain  that  the  intention  of  the 
testator  was  to  direct  the  sale  to  be  made  by  the  execu- 
tors, if  a  sale  was  or  should  be  made.  The  executors 
named  in  the  will  were,  on  their  own  petition,  relieved 
from  the  executorship,  and  one  of  them,  together  with 
the  late  Orville  Horwitz,  were  appointed  administrators, 
d.  h.  n,  c.  t,  a. 

The  circumstances  of  this  case  bring  it,  we  think, 
fairly  within  the  provision  of  section  283,  Art.  93  of 
the  Code,  which  provides  that  where  a  testator  directs 
his  real  estate  to  be  sold,  and  the  testamentary  executor 
refuses  or  declines  to  act  ♦  *  *  ♦  the  Orphans'  Court 
shall  have  power  to  appoint  an  administrator,  de  bonis 
non  cum  testamento  annexo,  to  execute  the  trusts  of  the 
will,  ''in  the  same  manner  and  to  the  same  extent  as 
the  executor  or  executors  appointed  by  will  could  or 
might  do." 

In  Venable  vs.  Mercantile  Trust  and  Deposit  Co.,  74 
Md.,  187,  it  was  held  that  the  intention  of  the  Legisla- 
ture in  passing  this  section  of  the  Code,  ''was  to  confer 
upon  the  administrator  c.  t,  a.  all  the  power  and  au- 
thority to  sell  which  the  original  executor  derived  from 
the  will.      "Any  other  construction,"  it  is  said  in  the 
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case  just  cited,  **would  force  the  parties  to  Chancery 
proceedings,  which  it  was  the  object  of  this  Act  to  pre- 
vent." 

3.  The  third  and  last  objection  is,  that  the  appellant 
is  not  the  exclusive  owner  of  the  lot  in  question.  It 
appears  from  the  testimony,  however,  that  she  and  her 
predecessors  in  title  have  been  in  actual  possession  for 
more  than  forty  years.  And  it  must  be  admitted  that 
inasmuch  as  during  all  that  time  they  have  had  deeds  for 
said  lot,  duly  executed  and  recorded,  they  have  been  in 
under  color  of  title — the  descriptions  in  the  deeds  with 
the  exception  of  the  alleged  error,  if  such  there  be, 
having  corresponded  exactly  with  the  lines  of  occupa- 
tion. Under  these  circumstances  it  seems  to  us  unne- 
cessary to  discuss  the  effect  of  the  alleged  mistake  in 
the  description  of  the  lot  in  one  or  more  of  the  old  deeds, 
for  as  we  have  often  said,  and  have  recently  reiterated  in 
the  case  of  Lutman  and  Fowler  vs,  Hubner,  75  J/c?.,  271, 
continuous  adverse  possession  under  color  of  title  for  at 
least  twenty  years,  will  make  a  good  title,  although  the 
title  conveyed  by  the  deed  be  good  for  nothing,  and  here 
we  have  more  than  forty  years  of  such  possession.  But 
in  addition  to  this  long  possession  under  deeds  which 
appear  to  be  perfectly  valid,  it  must  be  remembered  that 
no  claim  has  been  made  by  any  person  to  any  part  of 
said  lot,  on  any  pretence  whatever — it  being  suggested 
by  the  appellee  now  for  the  first  time,  so  far  as  appears 
by  the  record,  that  some  such  claim  could  or  might  be 
made.  The  pro  forma  decree  will  be  reversed  and  the 
cause  remanded. 

Decree  reversed^  and 

cause  remanded. 
Decided  21st  June,  1893.) 
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A  motion  was  made  by  the  appellee  on  the  14th  of 
July,  1893,  for  a  rehearing  of  the  foregoing  case  on  the 
ground  that  adverse  possession  did  not  apply,  and  that 
unless  the  question  of  conflicting  lines  was  settled  by 
the  Court,  its  decree  would  not  protect  the  appellee. 
The  motion  was  overruled. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

The  motion  for  rehearing  in  this  case,  made  by  the 
appellee,  will  be  overruled.  He  concedes  that  there  is 
no  diflSculty  whatever  in  regard  to  the  title  to  the  lot 
known  as  No.  207  North  Howard  street,  which  he  pur- 
chased from  the  appellant,  until  after  the  death  of  Ben- 
jamin T.  Hynson  in  the  year  1878.  When  Hynson  died  he 
owned  the  lot  just  mentioned,  and  also  that  immediately 
adjoining  on  the  north.  His  administrators  sold  and  con- 
veyed lot  207  North  Howard  street — lots  A  and  B  on 
the  plat  marked  S.  P.,  No.  1 — to  William  George  and 
Charles  E.  Hynson,  and  on  the  same  day  they  conveyed 
to  James  Broumel  the  other  lot  known  as  209  North 
Howard  street,  and  designated  on  said  plat  S.  P.,  No. 
1,  as  lots  C  and  D.  The  conveyances  of  the  first  named 
lot,  being  the  one  here  in  question,  appear  to  be  entirely 
correct,  and  the  appellee  does  not  object  to  them;  but 
his  contention  is,  that  in  the  deed  from  Hynson's  admin- 
istrators to  Broumel  conveying  lot  No.  209  North  How- 
ard street,  while  it  properly  describes  that  lot,  it  recites 
that  said  lot  is  'Hhe  same  lot  conveyed  by  W.  H.  Hamer 
to  said  B.  T.  Hynson,  recorded  in  Liber  A.  M.,  No.  331, 
folio  532.''  And  the  lot  so  conveyed  by  Hamer  to  Hyn- 
son, the  ^appellee  contends,  is  the  same  here  in  contro- 
versy— and  that  this  erroneous  recital  makes  the  title  of 
the  lot  No.  207  fatally  defective.  But  we,  cannot  assent 
to  this  view.  It  is  very  apparent  tfiat  the  reference  to 
the  deed  from  Hamer  to  Hynson  is  a  mistake,  and  the 
preceding  description  by  courses  and  distances,  conceded 
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to  be  correct,  must  govern.  A  Court  of  equity  will  not 
admit  the  operation  of  a  recital  originating  in  mistake 
and  untrue  in  fact,  and  this  being  so,  the  erroneous 
reference  to  the  deed  from  Hamer  to  Hynson  may  be 
treated  as  though  it  had  not  been  made.  But  in  addition 
to  this,  we  think  it  is  apparent  from  an  examination  of 
the  title  deeds  that  the  view  of  the  appellee  is  not  cor- 
rect. Lot  No.  207  North  Howard  street  was  conveyed  to 
Winifred  A.  Deady  in  1804  by  the  executors  of  her  hus- 
band, and,  as  we  have  said,  the  conveyances  of  this  lot 
correctly  described  it,  and  are  free  from  objection,  except 
so  far  as  they  may  be  affected  by  the  erroneous  recital 
above  referred  to.  The  adjoining  lot  No.  209,  the  title 
to  which  is  not  here  involved,  was  allotted  to  Gunning 
S.  Bedford  in  the  partition  proceedings  of  the  estate  of 
Daniel  Deady  in  the  High  Court  of  Chancery  in  1826, 
and  in  those  proceedings  was  described  as  two  lots.  It 
is  apparent  from  an  examination  of  the  return  of  the 
Commissioners  in  the  partition  proceedings  just  men- 
tioned, together  with  the  plat  filed  therewith  (which  is 
also  filed  in  this  case,  marked  S.  P.,  No.  2)  and  the  sub- 
sequent conveyances,  that  the  Commissioners  intended 
to,  and  did  in  fact,  allot  to  Gunning  S.  Bedford  the 
whole  of  lot  No.  209  North  Howard  street,  which  was 
conveyed  to  Broumel  by  Hynsons  administrators.  Not- 
withstanding the  erroneous  recital  in  the  Broumel  deed, 
there  is  enough  in  the  deeds  and  plats,  together  with  the 
partition  proceedings  in  the  High  Court  of  Chancery,  to 
show  that  the  Broumel  lot  (No.  209)  commenced  at  a 
point  116J  feet  north  from  the  north-east  corner  of  How- 
ard and  Lexington  streets,  with  a  front  of  24  feet  on  the 
east  side  of  Howard  street,  and  a  depth  of  106  feet,  and 
that  it  is  immediately  north  of,  and  adjoining  the  lot 
here  in  question  (No.  207)  which  was  sold  by  the  appel- 
lant to  the  appellee.  The  chains  of  title  to  these  two 
Jots  appear  to  be  perfectly  distinct  ever  since  lot  207  was 
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conveyed  to  Winifred  A.  Deady  in  1804 — since  which 
time,  certainly  for  the  last  forty  years,  the  appellants 
and  those  under  whom  they  claim,  as  we  said  in  the 
opinion  already  filed  in  this  case,  have  had,  according  to 
the  testimony,  continuous  adverse  possession.  And, 
according  to  the  true  construction  of  the  deeds,  it  appears 
that  the  paper-title  of  the  appellants  to  lot  207  is  free 
from  any  valid  objection. 


(Decided  9th  February,  1894.) 


Motion  overruledy 

appellee  to  pay  costs. 


Paul  A.  Seeger  vs.  Eben  B.  Hunting. 

Equity    jurisdiction — l^ale    of    Trust    property — Afterborn 

children. 

Where  trustees  for  the  benefit  of  a  married  woman  and  her  children 
born  and  to  be  born,  by  purchasing  an  unimproved  lot,  as  an 
investment,  unintentionally  committed  a  devastavit^  a  Court  of 
equity,  prior  to  the  Act  of  1862,  ch.  156,  authorizing  the  sale  of 
land  on  application  of  any  of  the  parties  in  interest,  if  all  the 
parties  in  being  were  parties  to  the  proceeding,  and  if  it  should 
appear  to  be  advantageous  to  the  parties  concerned,  had  jurisdic- 
tion to  order  a  sale  of  the  lot  for  the  purpose  of  relieving  the 
trustees  and  preserving  the  trust;  and  the  title  of  the  purchaser 
is  not  affected  by  the  fact  that  after-born  children  have  an  interest* 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  a  pro  fonna  decree  of  the 
lower  Court  (Dennis,  J.,)  adjudging  that  Eben  B.  Hunt- 
ing, the  plaintiff,  was  entitled  to  the  relief  prayed  for 
in  his  bill. — the  specific  performance  of  an  agreement 
for  the  sale  of  a  house  and  lot  on  Charles  street,  in  the 
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City  of  Baltimore, — that  the  title  to  said  property  was 
good  and  marketable  and  in  fee  simple;  and  that  upon 
the  tender  by  the  plaintiff  to  Paul  A.  Seeger,  the  defend- 
ant, of  a  deed  in  fee,  executed  in  usual  form  by  the 
plaintiff,  the  defendant  should  pay  to  the  plaintiff  the 
purchase  money  for  said  property — the  sum  of  fourteen 
thousand  dollars,  with  interest  from  the  17th  of  Jan- 
uary, 1893.  The  case  is  stated  in  the  opinion  of  this 
Court. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
McSherry,  and  Briscoe,  J. 

James  McColgan,  for  the  appellant. 

George  7?.  Willis,  and  *  Samuel  Snowden,  for  the  appel- 
lee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  a  plain  one,  and  presents  no  difficult  ques- 
tions for  our  consideration.  The  bill  was  filed  for  the 
specific  performance  of  a  contract,  for  the  sale  of  a  house 
and  lot  on  Charles  street,  in  the  City  of  Baltimore. 

The  record  shows  that  John  Gillingham,  of  Balti- 
more, died,  leaving  a  will  dated  the  6th  day  of  June, 
1848,  duly  executed  to  pass  real  estate,  which  contains 
this  clause: 

'*!  give  and  devise  to  my  friends,  Edward  Jessop, 
Thomas  Russell,  and  Benjamin  Rush  Roberts,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  execu- 
tors, and  administrators  of  the  survivor,  all  my  estate, 
effects  and  property,  in  trust,  nevertheless,  for  the  uses 
and  purposes  hereinafter  mentioned,  that  is  to  say:  In 
trust  that  the  same  be  preserved  and  kept  together,  and 
any  portion  thereof  that  may  be  in  cash  vested  in  ground 

*  The  Court  declined  to  bear  Mr.  Sno^den. 
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rents,  or  placed  out  at  interest  on  good  mortgage  secu- 
rity of  real  or  leasehold  property,  from  time  to  time  so 
that  my  beloved  wife,  Mary  Gillingham,  during  the  res- 
idue of  her  natural  life,  if  she  so  long  remains  my  widow, 
be  permitted  and  suffered  to  hold,  use,  occupy,  and  en- 
joy the  same,  and  the  rents,  interest  and  profits  thereof, 
to  receive,  take,  and  apply  to  her  own  use  and  benefit, 
and  her  receipts  alone  shall  be  good  and  effectual  acquit- 
tances and  discharges  for  such  rents,  interest  and  profits; 
and  from  and  immediately  after  the  decease  of  my  said 
wife,  or  her  intermarriage  with  any  other  person,  which- 
ever shall  first  happen,  then  in  trust,  that  my  daughter, 
Mary  G.  Tyson,  if  she  is  then  living,  be  permitted  and 
suffered  to  hold,  use,  occupy  and  enjoy  the  same  estate 
and  property  during  the  residue  of  her  natural  life,  and 
the  rents,  interest,  and  profits  thereof  to  receive,  take, 
and  apply  to  her  own  separate  use  and  benefit,  without 
being  subject  to  the  control,  power,  or  disposal  of  her 
present  or  any  future  husband,  or  liable  for  the  pay- 
ment of  his  debts,  or  bound  for  the  fulfilment  of  his  con- 
tracts or  engagements;  and  the  receipts  of  the  said  Mary 
G.,  whether  she  be  sole  or  covert j  shall  be  good  and 
suflScient  releases  and  discharges  for  such  rents,  interest, 
and  profits;  and  from  and  after  the  decease  of  my  said 
daughter,  Mary  G.,  or  in  case  of  her  decease  before  my 
said  beloved  wife,  then  from  and  immediately  after 
the  death  of  the  latter,  in  trust,  that  the  said  principal 
estate  shall  go  to  and  become  the  property  of  the  child 
my  said  daughter  now  has,  and  the  child  or  children 
she  may  hereafter  have,  his,  her  or  their  heirs,  execu- 
tors, administrators,  and  assigns  forever,  if  more  than 
one,  to  be  equally  divided  between  them  as  tenants  in 
common,  share  and  share  alike;  the  issue  of  any  deceased 
child  of  my  said  daughter,  if  any  such  issue  there 
should  be  living,  to  take  and  have  the  part  or  share 
only  to  which  the  parent  of  such  issue  would,  if  living. 


Digitized  by 


Google 


APRIL    TERM,   1893.  57 


Seeger  vs.  Hunting. 

be  entitled.  And  in  the  event  of  the  decease  of  any  of 
the  children  of  the  said  Mary  G..  under  age,  and  with- 
out issue  living  at  the  time  of  his,  her,  or  their  respec- 
tive deaths,  the  part  or  share  of  him,  her  or  them  so 
dying  shall  go  to  the  survivors  or  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns  of  such 
survivors  or  survivor,  and  to  the  issue  then  living  of 
any  deceased  child  or  children,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  issue,  said  issue  to 
take  the  share  or  shares  to  which  such  deceased  child  or 
children  would,  if  living,  be  entitled.''  It  appears  from 
the  final  account  that  the  executors  under  the  will  dis- 
tributed to  the  trustees  personal  property,  including  cash, 
to  the  amount  of  $17,758,  and  of  this  amount  the  trus- 
tees invested  the  sum  of  $2,500  in  the  purchase  of  a 
ground  rent  annuity  of  $150.  Afterwards,  however, 
the  ground  rent  being  unpaid,  the  trustees  instituted 
an  action  of  ejectment  against  the  lessee  of  the  lot  for 
non-payment  of  the  rent,  and  ejected  the  lessee  there- 
from, whereby  they  became  seized  of  an  absolute  fee 
simple  interest  therein. 

Subsequently,  they  ascertained  that  the  investment 
which  they  had  made  was  one  not  contemplated  by  the 
will,  in  that  they  had  invested  in  an  unimproved  lot 
which  was  not  worth  the  amount  invested  therein,  and 
there  was  an  application  l)y  them  to  a  Court  of  Chan- 
cery for  relief. 

To  this  suit  the  life  tenant  and  all  of  the  remainder- 
men then  in  being  were  parties.  And  on  the  19th  of 
May,  1857,  a  decree  was  passed  authorizing  and  direct- 
ing the  trustees  to  sell  the  property,  as  though  it  was 
held  by  them  in  their  own  right,  without  prejudice,  how- 
ever, to  the  claim  of  the  cestuis  que  trust  upon  the  trus- 
tees for  the  sum  paid  by  them  out  of  the  trust  funds, 
which  had  been  invested  by  them.  There  was  after- 
wards, by  a   decree  of  the  Court,  an  account  stated  be- 
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tween  these  trustees  and  the  trust  estate,  wherein  it 
appeared  that  the  trustees  had  charged  themselves  with 
property  and  cash  exceeding  the  amount  of  the  value 
of  the  estate  which  had  been  turned  over  to  them  by 
the  executors,  and  on  application  they  were  relieved 
from  the  trust. 

It  is  admitted  that  the  appellee  is  in  actual  possession 
of  the  property,  and  holds  title  through  various  mesne 
conveyances  and  the  deed  from  Basil  Gordon  and  others 
to  him. 

But  it  is  contended  upon  the  part  of  the  appellant 
that  under  the  will  of  John  Gillingham,  the  children 
of  his  daughter,  Mrs.  Tyson,  took  vested  estates  in  this 
land,  and  there  was  no  jurisdiction  in  a  Court  of  equity 
to  sell  the  interests  of  unborn  children  prior  to  the  Act 
of  1862;  that  only  two  of  the  children  were  parties  to 
the  proceeding  under  which  the  sale  was  made,  and 
through  which  the  appellee  claims  title;  that  all  the 
other  children  of  Mrs.  Tyson,  of  whom  three  were  born 
since  the  passing  of  the  decree  in  the  case,  are  now  en- 
titled to  fee  simple  interests  in  this  lot  of  ground,  now 
in  controversy,  and  consequently  the  appellee  cannot  con- 
vey a  good  and  marketable  title  thereto. 

It  is  clear,  we  think,  that  the  trustees  had  committed 
a  devastavit  by  the  investment  which  was  made,  and 
had  therefore  rendered  themselves  liable  for  the  misap- 
plication of  the  fund  which  they  had  taken  out  of  the 
trust.  And  this  case,  therefore,  falls  within  the  reason- 
ing of  the  case  of  Wayman  and  Stockett  vs.  Jones^  and 
others,  4  Md,  Chan.  Dec,  501,  where  it  was  held,  that 
if  any  portion  of  the  trust  fund  has  been  misapplied  or 
destroyed,  it  is  the  duty  of  the  trustee  to  communicate 
the  fact  to  the  Court  and  ask  its  sanction  of  the  mea- 
sures adopted  to  obtain  redress. 

And  the  same  doctrine  is  fully  maintained  in  the  case 
of  Ringgold  vs.  Ringgoldy  I  ff.  (&  G.,  25.     Indeed,  unless 
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a  Court  of  equity  could  have  authorized  a  change  of 
property,  situated  as  this  was,  a  trustee  who  innocently 
makes  a  mistake  in  investing  trust  property  would  be 
entirely  without  relief  Without  stopping  to  multiply 
authorities  upon  this  subject,  we  think  it  is  manifest 
that  a  Court  of  equity  had  jurisdiction  in  this  case,  for 
the  purpose  of  relieving  the  trustees  and  of  preserving 
the  trust. 

The  remaining  objection  that  the  deeds  of  two  of  the 
grantors,  Prior  and  Zuckschwerdt  did  not  contain  evi- 
dence that  they  were  unmarried,  is  equally  as  untenable. 
The  proof  shows  conclusively  that  they  were  unmarried 
at  the  time. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
(Decided  21st  June,  1893.) 


George   W.  Robinson,  Administrator  and  Guardian, 
and  others  vs.  John  E.  Hurst. 

Life  insurance  Policy — Assignvient  to  Creditor — Bona  fide 
IndehtednesH — Beneficiary — Conflict  of  Laics — Moral  obli- 
gation as  a  Consideration — JjCgal  representatives. 

F.  a  member  of  a  firm  applied  to  H.  a  member  of  another  tirm, 
for  a  loan.  H.  loaned  him  the  firm's  money  to  the  amount 
requested,  being  assured  by  F.  of  the  solvency  of  his  firm. 
Shortly  afterwards  the  firm  of  which  F.  was  a  member  failed, 
and  the  firm  of  H.  being  paid  a  part  only  of  the  amount  of  the 
loan,  H.  paid  the  balance.  F.  being  cognizant  of  the  fact  that 
H.  had  reimbursed  his  firm  the  balance  due  it,  and  being  desirous 
to  repay  the  amount,  took  out  a  policy  on  his  life  to  secure  the 
same,  and  inclosed  the  policy  to  H.  duly  assigned,  and  assented 
to  by  the  company,  which  F.  trusted  H.  would  receive  and  hold 
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as  the  best  security  he  could  then  offer.     F.  died,  and  H.  institu- 
ted suit  on  the  policy.     Held  : 

That  the  loan  was  not  a  business  transaction  for  the  benefit  of  the 
firm  of  which  the  plaintiff  was  a  member,  but  was  a  personal 
matter,  and  the  plaintiff  was  entitled  as  against  the  representa- 
tives of  the  deceased,  to  the  benefit  of  the  indemnity  furnished  by 
the  policy. 

The  provision  in  a  life  insurance  policy  declaring  that  the  claim  by 
any  creditor,  as  beneficiary  or  assignee,  thereunder,  shall  not 
exceed  the  amount  of  the  actual  bonajide  indebtedness  of  the 
assured  to  him,  does  not  require  him  to  show  such  bonajide  in- 
debtedness where  the  controversy  is  not  with  the  insurance  com- 
pany but  with  the  children  and  personal  representative  of  the 
assured,  and  where  the  insurance  company  has  disclaimed  any 
interest  in  the  controversy  and  has  deposited  the  money  in  Court 
to  be  paid  to  any  person  entitled  to  the  same. 

A  life  policy  issued  by  a  New  York  corporation  to  a  citizen  of 
Maryland  on  an  application  made  through  an  agent  of  the  cor- 
poration in  Baltimore,  and  assigned  to  a  citizen  of  Maryland,  will 
be  construed  according  to  the  laws  of  Maryland,  notwithstanding 
it  was  by  a  condition  therein  expressly  made  a  New  York 
contract. 

A  moral  obligation  is  a  sufficient  consideration  to  support  a  promise 
to  pay. 

A  life  insurance  policy  taken  out  solely  for  the  purpose  of  reim- 
bursing a  creditor  of  the  assured,  may  be  assigned  to  such  credi- 
tor, though  in  terms  it  is  made  payable  to  the  **legal  representa- 
tives'' of  the  assured. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

Suit  was  instituted  by  the  appellee  in  the  Superior 
Court  of  Baltimore  City  against  the  Mutual  Reserve 
Fund  Life  Association  to  recover  on  a  policy  for  $1,500 
issued  by  said  Association  to  Alfred  B.  Faulkner,  and 
which  said  Faulkner  had  duly  assigned  to  the  appellee. 
The  association  filed  a  bill  of  interpleader  in  the  Circuit 
Court  of  Baltimore  City,  and  paid  the  amount  of  the 
policy  into  the  registry  of  the  Court.  Under  an  order 
of  the   Court,    the    appellee   and    the   appellants   were 
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directed  to  interplead,  and  set  forth  their  respective 
rights  and  claims  to  the  fund.  From  a  decree  of  the 
Court,  (Dennis,  J.,)  awarding  the  sum  to  the  appellee, 
the  appeal  in  this  case  was  taken.  The  facts  of  the  case 
are  sufficiently  presented  in   the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  and  McSherry,  J. 

John  M,  Garter^  (with  whom  was  /'.  A.  Thompson^  on 
the  brief,)  for  the  appellants. 

Edwin  Uarvie  Smith,  for  the  appellee. 

In  the  case  of  Fletcher  vs.  New  York  Life  Insurance 
Compftny,  13  Fed,  Rep.,  528,  the  Court  says:  '^The 
defendant  corporation  chose  to  embark  in  business  with- 
in this  State  under  the  terms  and  conditions  named  in 
the  statute.  It  could  nor  by  paper  contrivances,  how- 
ever specious,  withdraw  itself  from  the  operation  of  the 
laws  by  force  of  which  it  could  alone  do  business  with- 
in the  State."  See  also  the  following  cases:  Gardner 
vs.  Leivis,  7  Gill,  287;  Smith,  Garnishee  vs.  McAtee,  27 
Md.,  438;  Cromivell  and  Sloan  vs.  Royal  Canadian  Ins. 
Co.,  49  Md.,  366;  Universal  Life  Ins.  Co.  vs.  Baches,  51 
Md.,  28;  Ben  Franklin  Ins.  Co.  vs.  Gillett,  54  Md.,  212; 
North  State  Copper  and  Gold  Mining  Co.  vs.  Field,  64 
Md.,  153;  Lafayette  Ins.   Co.   vs.   French,  18   Hoio.,  405. 

If  this,  then,  is  a  Maryland  contract  there  can  be  no 
doubt  that  under  our  statute  it  is  assignable,  and  that 
by  the  assignment,  which  is  an  absolute  one,  the  as- 
signor divested  himself  of  all  interest  in  it  and  the  legal 
title  thereto  vested  absolutely  in  the  assignee.  Code, 
Art.  33,  sec.  63.  Harrison  vs.  McConkey,  1  Md.  Ch. 
Dec.,  19;  Crawford  vs.  Brooke,  4  Gill,  219;  Whiting,  use 
of,  dtc,  vs.  Independent  Mutual  Ins.  Co.,  15  Md.,  326; 
Emerick  vs.  Coakley,  35  Md.,  188. 
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It  the  policy  were  not  assignable  under  New  York 
law  and  were  so  here,  a  Maryland  Court  would  be  botfnd 
to  maintain  its  validity.  Story's  Conflict  of  Laws,  28; 
Davis  vs,  Jacquin,  b  H.  etc  J,,  109;  Wilson  dt  Co.  vs.  Car- 
son <k  Co.,  12  Md.,  75. 

But  the  appellants  have  wholly  failed  to  show  that 
the  policy  is  not  as  fully  assignable  under  the  New 
York  statute  as  it  is  under  ours.  In  reality  it  is  just  as 
much  so. 

In  the  case  of  St.  John  vs.  Am.  Mut.  Life  Ins.  Co.,  18 
N.  Y.,  37,  the  New  York  Court  of  Appeals  says:  *'The 
policies  being  good  and  valid  in  the  hands  of  the  assured 
were  assignable  like  any  other  chose  in  action.'*  See 
also,  Griswold  vs.  Sawyer,  125  N.  Y.,  411;  Gi^eenwood  vs. 
Holbrook,  111  AT.  7.,  469;  Baron  vs.  Brummer,  100  N.  Y, 
375;  Marctcs  vs.  St.  L.  Mut.  Life  Ins.  Co.,  68  N.  Y,  625; 
Barnes  vs.  Undei^wood,  47  N.  Y.,  358;  McCray  vs.  Mc- 
Cray,   13  Abbott's  Pr.,  3;  Fhyfe  vs.  Phyfe,  3  Brad.,  45. 

The  policy  being  payable  to  the  assured  or  his  legal 
representatives,  the  appellants  based  their  contention 
on  the  theory  that  the  words  '4egal  representatives" 
mean  the  heirs  or  next-of-kin  of  the  decedent,  being  in 
this  case  the  children  of  the  deceased,  and  they  claim 
that  the  policy  could  not  be  assigned  without  their  con- 
sent. We  maintain  that  they  are  to  be  construed  ac- 
cording to  their  ordinary  meaning  which  is  ^'executors" 
or  "administrators."  In  the  case  of  Griswold  vs.  Saw- 
yer, 125  N.  Y.,  411,  the  Court  says:  *'The  strict,  techni- 
cal, prima  facie  meaning  of  these  words  (legal  repre- 
sentatives) is  executors  or  administrators,  and  they 
must  always  have  this  meaning  unless  it  can  be  seen 
they  were  used  in  a  different  sense."  See  also,  May  on 
Ins.,  sec.  173;  Angell  on  Ins.,  sec.  332;  1  Greenleaf  on 
Ev.,  sec.  278;  Cox  vs.  Curtven,  118  Mass.,  198;  Herman 
vs.  Mer.  Ins.  Co.,  81  N.  Y,  187. 

But  should  the  words  be  construed  to  mean  the  next- 
of-kin  that  would  still  include  an  assignee.     New  York 
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MtU.  Life  Insurance  Co,  V8,  Armstrong ^  117  U,  S,,  591; 
Neio  York  Life  Ins.  Co.  vs.  Flack,  3  Md.^  341;  Saloway 
V8.  Strawbridge,  1  Kay  rf-  John.,  371. 

A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor.  Brocktvay  vs.  Mut.  Ben.  Life  Ins.  Co.,  ^  Fed. 
Rep.  255. 

A  creditor  of  a  firm  has  an  insurable  interest  in  the 
life  of  one  of  the  partners  thereof,  even  though  another 
partner  may  be  entirely  able  to  pay  the  debt,  and  the 
estate  of  the  deceased  prefectly  solvent.  Morrell  vs. 
Trenton  Mut,  Life  and  Fire  Ins.  Co.,  10  Cush.,  282;  11 
Am,  and  Eng.  Enc.,  320. 

The  moral  obligation  resting  upon  the  decedent  is  a 
sufficient  considertion  to  support  his  promise  to  pay. 
Hawkes  and  Wife  vs.  Saimders,  Cowper,  289;  Drury  and 
Wife  vs.  Briscoe  &  Randall,  42  Md.,  154;  Stevenson 
vs.  Reigart,  1  Gill,  26;  Ellicott  vs.  Peterson's  Exr's,  4 
Md.,  476;  Ingersdlvs.  Martin,  58  Md.,  75. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  taken  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City.  The  facts  disclosed  by 
the  record  are  that  Albert  B.  Faulkner,  a  member  of 
the  firm  of  Brufi",  Maddux  &  Faulkner,  sometime  in 
the  month  of  January,  1885,  applied  to  the  appellee,  who 
was  the  senior  member  of  the  firm  of  Hurst,  Purnell  & 
Co.  for  a  loan  of  two  thousand  dollars.  The  appellee 
said  he  had  no  money  to  loan,  but  that  he  would  loan 
him  the  firm's  money  to  the  amount  requested,  if  he 
could  be  convinced  that  he  was  safe  in  so  doing.  Faulk- 
ner assured  him  of  the  solvency  of  his  firm,  and  suc- 
ceeded in  obtaining  the  loan.  Within  thirty  days  after 
this  transaction,  the  firm  of  Brufl*,  Maddux  &  Faulk- 
ner assigned  for  the  benefit  of  creditors,  and  in  the 
April  following  eff*ected  a  compromise  with  their  credi- 
tors, at  forty  cents  in  the  dollar.     The  appellee's  firm 
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were  subsequently  paid  forty  cents  in  the  dollar  of  their 
claim,  amounting  to  eight  hundred  dollars,  and  allowed 
as  a  credit  in  said  claim,  the  sum  of  one  hundred  and 
fifty  dollars  for  account  of  the  storage  of  certain  mer- 
chandise which  reduced  the  indebtedness  of  BruflF,  Mad- 
dux &  Faulkner,  to  the  sum  of  $1,047,  which  amount 
the  appellee  paid  to  his  firm.  From  a  careful  examina- 
tion of  the  testimony  contained  in  the  record,  we  think 
there  can  be  no  reasonable  doubt  that  Faulkner  was 
fully  aware  of  the  fact  that  the  appellee  had  treated  his 
original  negotiation  with  Faulkner  in  the  loan  of  two 
thousand  dollars  as  a  personal  matter,  in  which  he  al- 
lowed his  confidence  in  Faulkner's  integrity,  to  control 
his  conduct,  and  that  his  firm  ought  not  to  be  the  loser 
in  a  matter  which  was  a  personal  favor  bestowed,  and 
not  a  business  transaction  for  the  benefit  of  his  firm. 
Faulkner  was  undoubtedly  cognizant  of  these  facts,  and 
of  the  fact  that  the  appellee  had  reimbursed  his  firm 
the  balance  due  it,  and  in  his  subsequent  dealings  with 
the  appellee,  he  manifestly  considered  himself  as  occu- 
pying towards  the  appellee  the  same  relation  which  in- 
tegrity and  honesty  had  imposed  upon  the  appellee  in 
his  conduct  towards  his  own  firm.  This,  we  think, 
clearly  appears  from  the  testimony  of  Mr.  Jones,  when 
in  answer  to  the  third  interrogatory  he  says:  ^'Well, 
Mr.  Faulkner  told  me  on  several,  many  occasion*  subse- 
quent to  his  failure,  that  he  felt  badly  mortified  owing 
Mr.  Hurst,  and  Mr.  Robinson  W.  Cator  certain  moneys 
which  he  had  borrowed  of  them,  and  that  they  were 
aggravated  with  him,  that  he  should  have  borrowed  that 
money,  when  he  was  on  the  verge  of  failing,  and  that 
they  had  so  expressed  themselves.  I  said  to  Mr.  Faulk- 
ner that  he  ought  to  do  something  for  these  gentlemen, 
and  either  he  suggested,  or  myself,  I  am  not  sure  which, 
that  he  would  take  out  or  send  to  them  an  insurance  on 
his  life  sufficient  to  cover  the  debts;  this  conversation  was 
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in  reference  to  botli  Hurst  and  Cator,  so  that  if  he  died, 
they  would  get  their  money;  and  he  told  me  of  several 
parties  to  whom  he  owed  money,  that  if  he  lived,  he 
expected  to  pay  them,  and  among  those  was  Hurst  and 
Cator,  and  I  was  another  one."  Further  on  Mr.  Jones 
in  answer  to  the  12th  interrogatory  in  chief,  which 
reads:  '^Doyou  know  on  what  grounds  Mr.  Hurst  ob- 
jected to  signing  for  Hurst,  Purnell  &  Company?" 
Answer.  '*He  objected  on  the  grounds  that  the  money 
which  Mr.  Faulkner  owed  him  was  a  private,  confiden- 
tial loan  upon  which  he  made  nothing,  and  which  he 
said  Mr.  Faulkner  must  return  him."  But  if  any 
doubts  remain  the  following  letter  ought  to  dissipate 
the  same: 

Phila.,  April  2l8t,  1886. 
Mr.  John  E.  Hurst, 

Baltimore,  Md. 
Dear  Sir: — Last  June  I  offered  to  transfer  to  you  a 
policy  of  insurance  on  my  life,  as  security  for  the  bal- 
ance of  the  amount  due  you  by  B.  M.  &  F.,  but  you  said 
you  preferred  not  to  take  it  then,  because  Mr.  Bruff  had 
agreed  to  pay  you  the  balance  of  the  debt;  as  he  has 
failed  to  carry  out  the  compromise,  I  hand  you  herewith 
the  policy,  viz.,  Policy  No.  33838  in  the  Mutual  Reserve 
Fund  Life  Assn.,  of  N.  Y.,  for  ?1,500.00,  which  I  trust 
you  will  accept  and  hold  as  the  best  security  I  can  offer 
you  now.  Please  acknowledge  receipt  and  be  kind 
enough  to  let  me  know  how  much  has  been  paid  to  you. 
I  enclose  assignment  of  the  policy  in  duplicate,  one 
of  which  I  think  has  to  go  to  the  Co.  in  N.  Y.,  and  if 
these  are  not  properly  drawn,  will  you  please  have  two 
properly  drawn  by  the  agent  in  Balto.,  and  forwarded  to 
me  and  I  will  execute  them  at  once. 

Yours  respectfully, 

A.  B.  Faulkner. 
5  V.  78. 
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In  such  a  state  of  case  there  can  be  no  necessity  for 
us  to  trouble  ourselves  with  any  question  of  law,  as  it  is 
purely  a  question  of  fact.  The  appellee  considered  him- 
self a  creditor  of  Faulkner,  and  Faulkner  admitted  that 
he  was,  and  in  seeking  to  discharge  the  debt,  he  has  re- 
sorted to  a  method  which  in  no  manner  involved  the  firm 
of  BrufF,  Maddux  &  Faulkner,  or  detracted  from  the 
assets  of  the  firm,  but  he  wagered  his  own  life  in  its  fulfil- 
ment, and  he  had  both  in  law  and  morals,  a  perfect 
right,  self-imposed  though  it  be,  to  insure  his  life,  in 
order  that  he  might  thereby  be  able  to  give  indemnity 
to  friends,  who  in  financial  straits  had  assisted  him,  and 
he  at  the  same  time  had  deceived.  It  was  not  only  jus- 
tice to  his  friends,  but  in  the  highest  degree  honorable 
to  himself.  If  the  appellee  had  voluntarily  paid  for 
Faulkner  or  his  firm  a  sum  of  money,  for  which  he 
was  under  no  legal  obligation  to  pay,  and  instead  of  in- 
suring his  life  for  the  benefit  of  the  appellee,  he  had 
executed  a  mortgage  in  favor  of  Hurst,  on  certain  prop- 
erty to  indemnify  him  against  loss,  could  it  be  fairly 
argued,  that  the  appellee  was  not  entitled  to  the  bene- 
fit of  the  indemnity,  or  that  Faulkner  had  no  right  to 
comply  with  the  dictates  of  his  conscience  in  giving  the 
indemnity?  Acting  under  no  restraint,  but  freely  and 
voluntarily  he  transferred  the  policy  in  question  as  follows : 

For  value  received,  I  do  hereby  assign,  transfer  and 
set  over  unto  John  E.  Hurst,  of  Baltimore  City,  the 
above  named  certificate  of  membership,  and  all  sums 
of  money,  interest,  benefit  and  advantage  whatsoever 
now  due,  or  hereafter  to  arise,  or  to  be  had  or  made  by 
virtue  thereof,  to  have  and  to  hold  unto  the  said  John 
E.  Hurst. 

In  witness  thereof  I  hereunto  set  my  hand  and  seal, 
this  twenty-first  of  April,  one  thousand  eight  hundred 
and  eighty-six. 

Alfred  B.  Faulkner,  (l.  s.) 
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Executed  and  delivered  in  the  presence  of 
James  D.  Carter. 

The  ^'Mutual  Reserve  Fund  Life  Association,"  hereby 
consent  to  the  above  assignment,  subject  to  the  conditions 
of  the  certificate. 
New  York,  May  5th,  1886. 

J.  M.  Stevenson, 

Asst,  Secretary. 

Our  attention  has  been  called  to  the  latter  part  of  the 
seventh  condition  of  the  Certificate,  which  is  in  the  fol- 
lowing words  :  '*  An  insurable  interest  must  be  shown  by 
all  claimants,  at  time  of  claim  hereunder,  and  claims  by 
any  creditor  as  beneficiary  or  assignee,  shall  not  exceed 
the  amount  of  the  actual  bona  fide  indebtedness  of  the 
member  to  him,  together  with  any  payment  made  to  the 
association  under  this  certificate  by  such  creditor,  with 
interest  at  six  per  cent.,  and  this  certificate  as  to  all 
amounts  in  excess  thereof  shall  be  void."  It  is  claimed 
by  the  appellants,  but  we  think  erroneously,  that  the 
appellee  is  by  this  condition  required  to  show  that  he  is 
a  bona  fide  creditor  of  the  assured.  If  the  controversy 
here  was  between  the  appellee  and  the  association,  then 
there  might  be  some  force  in  the  argument,  as  the  con- 
dition is  intended  for  its  own  protection,  but  in  this  case, 
the  company  is  no  longer  a  substantial  party,  having 
filed  its  bill  of  interpleader  and  disclaimed  having  any 
interest  whatever  in  the  controversy,  and  declared  its 
willingness  to  pay  the  avails  of  the  policy  to  any  person 
entitled  to  the  same,  and  having,  by  order  of  the  Court, 
paid  the  same  into  the  registry  of  the  Court,  to  abide  the 
determination  of  the  suit,  it  is  no  longer  interested  in  its 
determination.  The  parties  controverting  on  this  appeal 
are  the  two  children  of  Mr.  Faulkner,  who  died  in  June, 
1891,  and  his  personal  representative,  George  W.  Robin- 
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son,  and  they  seek  the  avails  of  said  policy,  on  the  ground 
already  stated,  and  they  also  plead  the  Statute  of  Limi- 
tations to  bar  any  right  of  action,  which  the  appellee 
has  set  up.  Without  discussion  we  say  that  the  plea  of 
limitations  is  clearly  not  applicable  here,  as  Faulkner  has 
repeatedly  admitted  the  claim  and  regretted  the  manner 
in  which  it  had  been  contracted,  and  declared  his  inten- 
tion to  do  all  in  his  power  to  liquidate  the  same,  and  for 
the  purpose  of  extinguishing  it,  made  the  assignment 
of  said  policy  to  the  appellee.  It  is  also  contended  by 
the  appellants,  that  the  policy  issued  to  Faulkner  is 
expressly  made  a  New  York  contract  by  the  tenth  con- 
dition therein,  and  we  must  therefore  look  to  the  Courts 
of  that  State  for  an  authoritative  construction  of  its 
provisions,  and  we  are  referred  to  Supreme  Council,  dec. 
V8,  Greeriy  71  Md,,  266,  as  sustaining  this  view.  That 
case  does  not  aflect  the  question  sought  to  be  raised  here, 
and  only  declares  the  rule  of  construction  long  since 
accepted,  that  where  a  statute  of  another  State  has 
received  judicial  interpretation  by  the  Courts  of  such 
State,  declaring  its  meaning  and  effect,  the  construc- 
tion will  be  adopted,  although  not  in  accordance  with 
the  decisions  of  other  States  upon  somewhat  similar 
statutes.  This  however  is  not  the  question  now  under 
consideration  here.  The  application  for  the  policy  was 
made  through  the  agent  of  said  association  resident  at 
Baltimore  City,  and  whilst  Faulkner  was  a  resident  of 
this  State,  and  at  the  time  of  the  assignment  of  the 
policy,  both  the  assignor  and  assignee  thereof,  were  resi- 
dents of  the  State  of  Maryland,  where  this  controversy 
is  now  depending,  by  the  voluntary  application  of  the 
association  to  a  Court  of  this  State,  for  the  exercise  of 
its  powers.  We  are  called  upon  to  determine,  not  the 
meaning  and  effect  of  a  statutCy  but  to  declare  the  legal 
rights  of  the  respective  parties  to  this  controversy, 
which  in  no  way  involves  the  construction  of  any  statute 
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of  the  State  of  New  York.  It  is  not  reasonable  to  sup- 
pose that  the  Courts  of  this  State  will  in  such  a  case  as 
this  record  here  presents,  seek  to  extend  the  application 
of  the  rule  just  referred  to,  and  adopt  as  controlling 
authority,  the  decisions  of  the  Courts  of  other  States, 
when  at  variance  with  the  declared  law  of  this  State. 
We  are  therefore  to  ascertain  and  declare  the  legal  rights 
of  the  parties  to  this  action  arising  out  of  the  contract 
of  insurance  of  said  association,  and  in  so  doing  we  shall 
be  controlled  by  the  law  as  settled  by  the  decisions  of 
this  Court,  giving  at  the  same  time  due  consideration  to 
the  decisions  outside  of  the  State.  It  is  claimed  that 
the  avails  of  this  policy  cannot  enure  to  the  appellee. 

First. — Because  he  was  not  a  creditor  of  said  Faulkner, 
nor  of  his  firm. 

Second. — Because  the  policy  was  payable  to  'Hhe  legal 
representatives  of  Alfred  B.  Faulkner  (self.)" 

Third. — Because  he  took  no  interest  in  said  policy  in 
virtue  of  the  assignment  thereof. 

Some  consideration  has  already  been  given  to  the  Jirst 
proposition,  but  we  may  add  that  this  Court  has  never? 
when  called  upon,  hesitated  to  say,  that  a  moral  obliga- 
tion is  a  siiflScient  consideration  to  support  a  promise  to 
pay.  State  vs.  Reigart,  1  Gill,  26  ;  Ellicott  vs.  Peterson's 
Ex'rs,  4  Md.y  492;  Ingersoll  vs.  Martin,  58  Md,,  75; 
Drury  and  Wife  vs.  Briscoe  and  Randall,  42  Md.,  154. 

In  Hawkes  vs.  Saunders,  Cowpers  Rep.,  290,  Lord 
Mansfield  says:  **  When  a, man  is  under  a  moral  obliga- 
tion, which  no  Court  of  ^equity  can  enforce,  and  promises, 
the  honesty  and  rectitude;  of  the  thing  is  a  considera- 
tion.'' Fagikner  obtained  from  the  appellee  the  loan  of 
two  thousand  dollars  by  false  representations  ;  he  there- 
by placed  himself  under  a  moral  obligation  which  did 
not  rest  upon  his  firm,  for  he  alone,  and  not  his  co-part- 
ners, made  the  false  statements,  and  he  has  repeatedly 
recognized  the  fact,  and  promised  to  make  good  his  dere- 
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liction,  which  he  did  as  far  as  he  reasonably  could,  by- 
assigning  said  policy  to  the  appellee. 

The  second  and  third  propositions  necessarily  involve 
much  the  same  consideration,  and  may  properly  be 
treated  together. 

The  policy  declares  that  upon  the  death  of  the  insured 
there  shall  be  payable  ^^to  his  legal  representatives," 
the  sum  of  fifteen  hundred  dollars,  and  the  appellants' 
contention  is,  that  the  precise  form  of  policy  as  the 
one  in  the  record,  was  passed  upon  by  the  Court  of 
Appeals  of  New  York,  in  Griswold  vs.  Sawyer^  et  aL, 
125  N.  Y.J  411,  when  the  Court  held  that  such  a  policy 
can  only  be  assigned  by  the  consent  of  the  beneficiaries 
named  therein,  and  that  the  term,  ^Hegai  representatives" 
as  employed  in  the  policy,  means  the  children  or  heirs- 
at-law  of  the  deceased.  The  decision  in  this  case  re- 
verses, 8  N.  Y.  Supp.j  517,  and  Andrews  and  Gray, 
J.  J.,  dissent,  and  is  a  case  where  the  aged  and  heavily 
indebted  father  of  a  family,  dependent  on  him  for  sup- 
port, takes  a  policy  of  insurance  upon  his  life,  payable 
to  his  ''legal  representatives."  The  Court  held  that  it 
was  payable  to  his  wife  and  children,  as  it  would  be 
presumed  that  under  the  circumstances  ihe  insured  in- 
tended to  describe  them  by  that  term,  rather  than  his 
''executors  or  administrators."  Now  in  this  case  if  we 
are  to  resort  to  inference  or  presumption  to  ascertain 
what  Faulkner's  intentions  were  in  taking  out  this 
insurance  upon  his  life,  and  to  what  uses  he  intended  to 
apply  the  same,  it  is  only  necessary  to  examine  the  testi- 
mony in  the  record  to  ascertain  that  his  sole  object  was 
to  reimburse  the  appellee  the  amount  which  he  had 
paid.  But  this  policy  must  be  considered  not  in  seg- 
regated parts  but  as  a  whole,  in  order  that  a  proper 
understanding  of  its  meaning  may  be  arrived  at. 
Whilst  the  words  "legal  representatives"  have  a  well 
recognized  meaning  in    the  law  and  ordinarily  siginify 
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executors  or  administrators,  and  they  will  always  be 
given  this  meaning,  unless  it  can  be  seen  that  they 
were  used  in  a  diflFerent  sense.  If  the  holder  of  this 
policy  was  intended  to  be  an  exclusive  holder,  without 
power  of  assignment,  then  the  provisions  contained  in 
the  seventh  condition  of  the  policy,  already  quoted,  should 
have  been  omitted,  as  in  its  present  terms  it  is  grossly 
misleading.  Both  the  insured  and  the  insurer  have 
construed  this  contract  of  insurance  to  be  assignable,  as 
Faulkner  actually  assigned  all  his  interest  therein  to 
the  appellee,  and  the  insured  has  endorsed  thereon  its 
assent  to  the  same. 

This  Court  in  New  York  Life  Insurance  Co.  vs.  Flack,  3 
Md.,  341,  has  passed  upon  this  question,  and  the  Supreme 
Court  of  the  United  States,  in  New  York  Mutual  Life 
Ins.  Co.  vs.  Armstrong,  117  U.  8.^  591,  afiirming  the 
doctrine  of  the  above  Maryland  case,  which  it  in  terms 
approves,  says:  '^The  term  'legal  representatives'  is 
not  necessarily  restricted  to  the  personal  representatives 
of  one  deceased,  but  is  suflSciently  broad  to  cover  all 
persons  who,  with  respect  to  his  property,  stand  in 
his  place,  and  represent  his  interests,  whether  trans- 
ferred to  them  by  his  act,  or  by  operation  of  law.  It  may 
in  this  case  include  assigns,  as  well  as  executors  and 
administrators."  Lodge  vs.  fVeld,  139  Mass.,  504; 
Price  V8.  Strange,  6  Madd.,  159. 

Other  questions  of  minor  importance,  but  in  no  sense 
controlling  the  determination  which  we  think  should  be 
made  of  this  case,  have  been  brought  to  our  attention, 
but  we  forbear  further  discussion,  as  we  entertain  no 
doubt  as  to  the  correctness  of  the  decree  passed  by  the 
Court  below,  which  must  be  affirmed. 

Decree  affirmed. 

(Decided  21st  June,  1893.) 
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George  W.  Robinson,  Administrator  and  Guardian, 
and  others  vs.  Robinson  W.  Cator. 

Life  insurance  Policy — Assignment — Consent  of  Insurer. 

The  assignment  of  a  life  insurance  policy  is  valid  without  the 
assent  of  the  insurance  company. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

It  was  agreed  between  counsel  in  the  Court  below  that 
the  facts  in  the  case  of  the  Mutual  Reserve  Fund  Life 
Association  vs.  Robinson  W.  Caior,  and  others,  were  iden- 
tical with  facts  in  the  case  of  John  E.  Hurst,  except 
that  the  Association  did  not  assent  to  the  assignment  of 
the  policy  as  in  the  case  of  Hurst,  and  the  case  of  Cator 
was  submitted  to  the  Court  f9r  its  determination.  The 
Court  (Dennis,  J.,)  passed  a  decree  awarding  the  sum 
of  one  thousand  dollars  to  Robinson  W.  Cator,  being 
the  amount  of  the  life  policy  assigned  to  him  by  Alfred 
B.  Faulkner.  From  this  decree  the  present  appeal  was 
taken. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  and  McSherry,  J. 

John  M.  Garter y  (with  whom  was  F.  A.  Thomson^  on 
the  brief,)  for  the  appellants. 

Edwin  Harvie  Smith,  for  the  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the  Court, 
This  case  is  similar  to  the  preceding  case  in  all  mate- 
rial respects,  save  that  in  this  case  the  association  never 
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gave  its  assent  to  the  assignment  to  Mr.  Robinson  of  the 
policy  issued  to  Faulkner  for  the  sum  of  one  thousand 
dollars.  This  Court  held  in  the  case  of  the  Neto  York  Life 
Ins,  Co,  vs.  Flacky  3  Jfd.,  363,  that  **  knowledge  of  the 
assignment  could  only  be  important  to  it  in  one  view: 
to  prevent  the  possibility  of  its  being  compelled  to  pay 
both  the  assignee  and  the  legal  representatives  of  the 
insured.  In  fire  policies  there  is,  generally,  a  condi- 
tion, that  any  assignment  will  be  void  without  the 
assent  of  the  underwriters  be  first  obtained.  The  rea- 
son of  this  obvious.  A  fire  policy  may  be  underwritten 
for  one  person,  when  it  would  not  be  for  another.  In 
all  such  cases,  the  character  for  integrity  and  caution  of 
the  party  constitute  important  considerations.  While 
the  character  of  one  person  would  be  a  complete  guar- 
anty that  he  would  not  fire  his  own  house  or  goods,  the 
character  of  his  assignee  might  furnish  no  such  assur- 
ance, and  therefore  it  is  that  in  fire  policies  the  assent 
of  the  underwriters  is  indispensable  to  the  validity  of 
the  assignment.  No  such  reason  obtains  in  the  case  of 
an  insurance  on  human  life." 

Affirming  this  view,  and  for  the  reasons  assigned  in 
the  preceding  case,  we  affirm  the  decree. 

Decree  affirmed, 
(Decided  21st  June,  1893.) 
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A.  D.  Puffer  &  Sons  Manufacturing  Company,  a 
Corporation  duly  incorporated  under  the  laws  of 
Massachusetts  vs,  Eugene  May  and  Peter  Lied- 
LiOH,  Partners,  trading  under  the  firm  name  of  E. 
May  &  Co. 

Replevin — Defense — Mortgagee — Estoppel — Evidence, 

Where  in  an  action  of  replevin,  to  pleas  of  property  in  defendant, 
non  cepit,  and  property  in  a  third  person,  the  plaintiff  replies 
alleging  property  in  itself,  and  the  issue  is  on  such  replication, 
the  burden  of  proving  such  allegation  is  on  the  plaintiff. 

A  chattel  mortgage,  containing  no  condition  as  to  the  right  of 
the  mortgagor  to  retain  possession  until  default,  vests  in  the  mort- 
gagee or  both  the  legal  estate  and  the  right  of  possession. 

In  replevin  by  a  vendor  of  property  against  one  who  has  bought 
it  from  the  vendee  and  has  assumed  the  indebtedness,  a  mortgage 
made  by  the  latter  to  a  third  person  is  inadmissible  in  evidence 
to  sustain  a  plea  of  title  in  the  mortgagee,  such  defendant  being 
estopped  to  set  up  a  title  created  by  himself  to  defeat  the  rights 
of  the  vendor. 

Evidence  as  to  whether  such  third  person  took  the  mortgage  in  his 
own  name  to  secure  debts  due  to  the  company  of  which  he  was 
agent,  or  to  himself,  is  irrelevant. 

Appeal  from  the  Circuit  Court  for  Carroll  County. 

The  case  is  stated  in  the  opinion  of  the  Court.  The 
cause  was  tried  before  the  Court  without  the  interven- 
tion of  a  jury. 

First  Exception, — The  defendants  offered  in  evidence 
the  record  of  the  chattel  mortgage  from  Eugene  May  to 
George  C.  Sucro.  The  plaintiff  objected  to  its  admis- 
sibility. The  Court  (Jones,  J.,)  overruled  the  objec- 
tion and  admitted  the  mortgage  in  evidence. 
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Second  Exception, — After  the  foregoing  exception  had 
been  taken,  the  defendants  gave  in  evidence  said  mort- 
gage, and  thereupon  the  plaintiff  moved  to  strike  out 
the  evidence  of  said  mortgage.  The  Court  overruled 
the  motion,  and  refused  to  strike  out  the  evidence.  The 
plaintiff  excepted. 

Third  Exception. — The  defendants  proved  by  Harry  C. 
Roberts  a  competent  witness,  that  he  lived  in  Baltimore, 
and  was  connected  with  the  Baltimore  branch  of  the 
Bartholomay  Brewing  Co.  of  New  York;  that  he  was 
the  cashier  and  contfdential  clerk  of  George  C.  Sucro, 
the  general  manager  of  the  Baltimore  branch  of  said 
company.  The  defendants  then  offered  to  prove  by  said 
witness  that  the  said  Sucro  took  mortgages  in  his  own 
name  to  secnre  debts  due  said  company;  that  such  was 
the  usual  course  of  business;  and  that  he  did  so  with 
the  consent,  and  in  accordance  with  the  instructions  of 
said  company.  The  plaintiff  objected  to  the  admissi- 
bility of  the  proof  offered.  The  Court  overruled  the 
objection,  and  the  plaintiff  excepted. 

Fourth  Exception, — After  the  foregoing  exception  had 
been  taken,  the  witness  testified  that  the  said  Sucro 
generally  took  mortgages  in  his  own  name  to  secure 
debts  due  the  Bartholomay  Brewing  Company,  and  that 
such  was  the  usual  course  of  business  of  said  company. 
The  plaintiff  thereupon  moved  the  Court  to  strike  out 
said  proof.  The  Court  refused  to  strike  out  the  evi- 
dence, and  the  plaintiff  excepted. 

Fifth  Exception, — The  plaintiff  offered  the  five  follow- 
ing prayers: 

1.  That  if  the  Court,  sitting  as  a  jury,  shall  believe 
from  the  evidence  in  the  cause  that  C.  E.  Jerome  & 
Bro.,  executed  and  delivered  to  the  plaintiff  the  contract 
and  notes,  dated  17th  of  April,  1890,  offered  in  evidence, 
and  shall  further  find  from  the  evidence,  that  said  C.  E. 
Jerome  &  Bro.,  received  from  the  plaintiff  the  machinery 
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and  property  mentioned  in  said  contract  and  subject  to 
the  terms  thereof,  if  the  Court  sitting  as  a  jury  so  find; 
and  shall  further  find  that  the  plaintiff*  had  not  been  paid 
the  sum  or  suras  of  money  which  said  C.  E.  Jerome  & 
Bro.,  by  the  terms  of  said  contract,  agreed  to  pay,  if  the 
Court  sitting  as  jury  so  find;  and  shall  further  find  that 
said  firm  of  E.  May  &  Co.,  had  knowledge,  at  or  before 
they  obtained  possession  of  said  machinery  and  property, 
that  said  C.  E.  Jerome  &  Bro.,  had  purchased  the  same 
under  the  terms  of  the  said  contracj;  ofl^ered  in  evidence, 
if  the  Court  sitting  as  a  jury  so  find;  or  that  said  E.  May 
&  Co.,  had  knowledge  that  C.  E.  Jerome  &  Bro.,  had 
not  paid  plaintiff"  for  said  machinery  and  property,  that 
the  same  were  not  to  become  the  property  of  said  C.  E. 
Jerome  &  Bro  ,  until  paid  for,  if  the  Court  sitting  as  a 
jury  so  find;  or  that  said  E.  May  &  Co.,  had  knowledge 
that  the  title  to  the  said  machinery  and  property  was  to 
remain  in  the  plaintiff  until  they  had  been  paid  for,  their 
verdict  must  be  for  the  plaintiff*  on  the  issue  joined  on 
the  first  plea. 

2.  That  if  said  defendants,  E.  May  &  Co.,  or  either 
of  the  members  of  said  firm  had  knowledge  that  the 
plaintifThad  a  lien  or  claim  against  the  property  replevied 
in  this  cause  before  they  obtained  prosession  of  the 
same,  if  the  jury  so  find,  that  then  the  verdict  of  the 
jury  must  be  for  the  plaintiff  on  the  issue  joined  on  the 
first  plea.    • 

3.  That  there  is  no  legally  sufficient  evidence  in  the 
cause  from  which  the  jury  can  find  for  the  Bartholomay 
Brewing  Company  on  the  issue  joined  on  the  fourth 
plea. 

4.  That  if  the  jury  find  from  the  evidence  that  the 
money  intended  to  be  secured  by  the  chattel  mortgage 
off'ered  in  evidence,  was  due  and  owing  to  the  Bartholo- 
may Brewing  Company,  a  foreign  corporation,  if  the 
jury  so  find,  and  shall  further  find  that  said  Sucro  was 
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only  the  agent  of  said  company,  or  the  manager  of  a 
branch  of  said  company,  and  that  no  part  of  said  money 
intended  to  be  secured  by  the  said  mortgage  was  due  and 
owing  to  said  Sucre,  if  the  jury  so  find;  that  then  the 
jury  are  not  at  liberty  to  consider  said  mortgage  as 
evidence  of,  or  tending  to  prove,  title  to  or  ownership  of 
said  machinery  and  property  mentioned  in  the  writ  in 
this  cause,  on  the  issue  joined  on  the  third  plea. 

5.  That  the  jury  are  not  at  liberty  to  consider  said 
mortgage  from  Eugene  May  to  George  C.  Sucre,  offered 
in  evidence,  as  evidence  of,  or  as  tending  to  prove  title 
to  or  ownership  of  the  said  machinery  and  property  men- 
tioned in  the  writ  in  this  cause,  on  the  issue  joined  on 
the  fourth  plea. 
The  defendants  offered  the  four  prayers  following: 
1.  If  the  Court,  acting  as  a  jury,  believe  from  the 
evidence,  that  on  or  about  April  17th,  1890,  C.  E. 
Jerome  &  Bro.  executed  the  lease  offered  in  evidence, 
upon  the  property  replevied,  and  that  on  or  about  the 
2nd  day  of  June,  1890,  the  said  C.  E.  Jerome  &  Bro. 
sold  or  transferred  their  interest  in  said  property  re- 
plevied to  Eugene  May;  and  that  said  May  had  know- 
ledge of  the  provisions  of  said  lease  at  the  time  of  said 
sale  or  transfer;  and  that  said  May  subsequently,  and 
before  the  issuing  of  the  writ  in  this  cause,  sold  or 
transferred  the  property  replevied,  by  way  of  mortgage 
to  one  George  C.  Sucre;  and  shall  further  find  that  the 
said  George  C.  Sucre  was  the  general  manager  of  the 
Baltimore  branch  of  the  Bartholomay  Brewing  Co.,  a 
body  corporate,  and  as  such  general  manager  was  au- 
thorized and  empowered  to  take  mortgages  in  his  own 
name  for  and  in  behalf  of  his  principal,  if  the  Court 
sitting  as  a  jury  shall  so  find;  and  shall  further  find  that 
the  said  George  C.  Sucre  took  the  mortgage,  offered  in 
evidence,  in  his  own  name  for  and  in  behalf  of  the  said 
the  Bartholomay  Brewing  Company,  and  by  the  authority 
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of  said  company,  for  and  on  account  of  a  sale  of  goods 
by  the  said  Bartholomay  Brewing  Company  to  the  said 
May,  if  the  Court  sitting  as  a  jury  shall  so  find;  and 
shall  further  find  that  the  whole  or  any  part  of  the  said 
mortgage  indebtedness  is  still  due  and  owing,  then  the 
verdict  of  the  Court  sitting  as  a  jury  must  be  for  the 
defendants  on  the  fourth  plea,  unless  it  shall  further  find 
that  the  said  Bartholomay  Brewing  Company,  or  its 
agent,  George  C.  Sucro,  had  knowledge  of  the  said 
lease  off'ered  in  evidence  or  of  the  terms  upon  which 
the  said  E.  May  held  the  property  replevied  before  the 
execution  of  said  mortgage. 

2.  That  if  the  Court  sitting  as  a  jury,  shall  find  from 
the  evidence  that  the  Bartholomay  Brewing  Company, 
a  body  corporate,  sold  to  one  Eugene  May,  goods  to  the 
value  of  one  thousand  dollars;  and  shall  further  find 
that  for  the  purpose  of  securing  the  purchase  money 
for  said  goods,  the  said  May  executed  to  George  C. 
Sucro,  the  mortgage  offered  in  evidence;  and  shall 
further  find  that  said  Sucro  took  said  mortgage  to  him- 
self to  secure  the  said  payment  of  the  said  debt  to  his 
principal,  the  Bartholomay  Brewing  Company;  and  shall 
further  find  that  said  Sucro  was  the  manager  of  the 
Baltimore  branch  of  the  said  Bartholomay  Brewing 
Company;  and  shall  further  find  that  it  was  in  the 
regular  course  of  his  duties  as  manager  as  aforesaid,  to 
take  mortgages  in  his  own  name  for  debts  due  the  said 
Bartholomay  Brewing  Company;  and  shall  further  find 
that  it  was  in  the  ordinary  course  of  the  business  of  the 
said  Bartholomay  Brewing  Company,  that  the  said 
George  C.  Sucro  took  the  mortgage  from  May,  offered  in 
evidence;  and  shall  further  find  that  the  goods  and 
chattels  replevied  are  embraced  in  the  said  mortgage 
offered  in  evidence,  then  the  verdict  of  the  Court  sitting 
as  a  jury  must  be  for  the  said,  the  Bartholomay  Brew- 
ing Company  on  the  fourth  plea,  unless  it  shall  further 
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find  that  the  said  Bartholoraay  Brewing  Company,  or 
its  manager  George  C.  Sucro,  had  knowledge  or  infor- 
mation of  the  existence  of  the  lease  offered  in  evidence, 
or  the  terms  upon  which  the  said  May  held  the  property 
replevied,  prior  to  the  execution  of  the  said  mortgage; 
provided  further  it  shall  find  that  no  part  of  the  mortgage 
indebtedness  remains  unpaid. 

3.  That  there  is  no  evidence  in  this  cause  from  which 
the  Court  sitting  as  a  jury  can  find  that  the  Bartholo- 
raay Brewing  Company,  or  George  C.  Sucro,  its  general 
manager,  had  any  notice  of  a  lien  or  claim  of  the 
plaintiffs  on  the  property  reglevied,  or  upon  the  terms 
upon  which  it  was  sold  to  E.  May. 

4.  That  the  burden  of  proof  is  upon  the  plaintiff  to 
show  its  right  to  the  possession  of,  and  title  to,  the 
property  replevied. 

The  Court  granted  the  first,  second  and  fourth  prayers 
of  the  plaintiff,  and  the  first,  third  and  fourth  prayers 
of  the  defendants;  and  rejected  the  plaintiff's  third  and 
fifth  prayers,  and  the  defendants'  second  prayer.  The 
plaintiff  excepted,  and  the  verdict  and  judgment  being 
for  the  defendants,  he  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  Boyd,  and  Briscoe,  J. 

William  H.  Thomas^  for  the  appellant. 

The  mortgage  to  Sucro  and  the  testimony  of  Roberts 
were  clearly  inadmissible  for  the  following  reasons  : 

1.  Because  the  contract  under  which  C.  E.  Jerome  & 
Co.,  obtained  the  property  in  question  from  the  appel- 
lant, is  a  contract  of  hiring  or  leasing,  and  is  not  within 
the  rulings  of  this  Court  in  Lincoln  vs,  Quinn^  68  Md., 
296,  and  Hall  vs.  Hinka,  21  Jfrf.,  406,  so  far  as  the  right 
of  the  appellees  to  recover  on  their  third  and  fourth 
pleas  is  concerned.    In  this  case  the  principle  applicable 
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to  bona  fide  purchasers  without  notice  does  not  apply. 
The  lessee  of  personal  property  cannot  dispose  of  the 
same  to  the  prejudice  of  the  rights  of  the  lessor.  ;Siee- 
mvMer  <&  Co,  va,  Ftichs,  64  Md.,  217. 

2.  Because,  at  the  time  of  the  issuing  of  the  writ  in 
this  case,  the  mortgagor  was  not  in  default,  and  the 
mortgagee  was  not,  therefore,  entitled  to  the  possession 
of  the  property.  The  covenant  in  the  mortgage  by  the 
mortgagor  to  keep  the  property  insured  implies  his  right 
to  the  possession  of  the  property.  Jones  on  Ohatiel  Mort- 
gageSy  sec,  432;  Babcock  vs,  McFarlandy  43  iK.,  381. 

3.  Because  said  mortgage  and  affidavit  thereto  are  not 
in  conformity  with  the  provisions  of  the  Code,  Art.  21, 
sees.  30,  31  and  49,  and  said  mortgage  is  therefore  in- 
valid ** except  as  between  the  parties." 

The  debt  intended  to  be  secured  by  said  mortgage  was 
due  and  owing  to  the  Bartholomay  Brewing  Company,  a 
body  corporate  of  the  State  of  New  York,  and  no  part 
of  said  debt  was  due  and  owing  to  George  C.  Sucro,  the 
mortgagee  named  in  said  mortgage.  Johnsofiy  et  al,  vs, 
Canbyy  et  al,y  29  Md.y  211. 

The  sections  of  the  Code  referred  to  expressly  provide 
how  the  mortgage  should  have  been  executed  under  such 
circumstances.  It  should  have  been  taken  in  the  name 
of  the  Bartholomay  Brewing  Company,  and  George  C. 
Sucro,  its  agent  or  general  manager,  could  have  made 
the  required  affidavit  thereto.  The  consideration,  the 
Code  requires,  must  be  true  and  bona  fide  as  set  forth  in'the 
mortgage,  and  this  must  appear  by  the  affidavit  of  the 
mortgagee,  or  its  agent,  or  officer.  The  law  does  not 
provide  that  the  affidavit  may  show  some  bona  fide  con- 
sideration, but  it  is  the  consideration  expressed  in  the 
mortgage,  which  the  law  requires  shall  be  true  and  bona 
fide  as  therein  set  forth.  It  is  the  true  character  and 
nature,  as  well  as  the  bona  fides  of  the  consideration, 
that  the  law  requires  to  be  disclosed  and  verified  by  the 
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aflSdavit.  The  mortgage  alleges  as  the  consideration  a 
debt  due  George  C.  Sucro,  whereas,  in  fact,  the  debt  was 
due  and  owing  to  the  Bartholomay  Brewing  Company. 
Is  the  consideration  true  and  bona  fide  as  set  forth  in  the 
mortgage  ?  Cockey  vs,  Milne's  Lessee^  16  Jl/d.,  200  ;  Den- 
im and  Wife  vs,  Griffith,  17  ifrf.,  801  ;  Johnson,  et  al,  vs. 
Oanby,  et  al.,  29  ifrf.,  211  ;  Marloiovs.  McCuhbin,  40  Md,, 
132. 

The  only  other  question  presented  by  the  record  arises 
on  the  exception  to  the  granting  of  the  defendants'  first 
and  third  prayers,  and  the  rejection  of  the  plaintiff's 
third  and  fourth  prayers. 

The  defendants'  first  prayer  assumes  that  the  chattel 
mortgage  in  question,  taken  in  connection  with  the  proof 
of  Sucro  and  Roberts,  is  evidence  of  title  in  the  Bar- 
tholomay Brewing  Company,  and  their  third  prayer  is  a 
demurrer  to  the  proof  as  to  knowledge  on  the  part  of 
the  Bartholomay  Brewing  Company,  either  directly  or 
through  its  agent  or  general  manager,  George  C.  Sucro, 
of  the  existence  of  the  contract  of  Jerome  &  Bro.,  with 
the  appellant.  The  plaintiff's  third  and  fourth  prayers 
present  the  converse  of  the  proposition  of  the  defend- 
ants' third  prayer,  and  should  have  been  granted. 

The  mortgage  on  its  face,  if  evidence  at  all,  is  evi- 
dence of  title  in  George  C.  Sucro.  The  fact  that  the 
debt,  due  and  owing  under  said  mortgage,  was  due  the 
Bartholomay  Brewing  Company  cannot  of  itself  effect 
a  transfer  of  the  title  to  said  company.  The  interest  or 
title  of  the  Bartholomay  Brewing  Company,  disclosed 
by  the  proof,  if  deserving  of  recognition  at  all,  is  only 
such  as  a  Court  of  equity  can  recognize  and  enforce. 
So  far  as  the  title  to  the  property  in  question  is  involved 
in  this  case,  we  have  only  to  do  with  the  legal  title  such 
as  a  Court  of  law  can  respect  and  uphold.  The  prayer 
of  the  appellees  is  tantamount  to  asking  the  Court  to 
usurp  the  functions  of  a  Court  of  equity  for  the  purpose 
6  V.   78. 
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of  declaring  a  trust  in  favor  of  the  Bartholomay  Brew- 
ing Company,  which  it  could  not  do  even  if  it  were  so 
disposed  without  going  into  all  the  equities  between  the 
said  Company  and  Sucro,  which  may  or  may  not,  and 
certainly  could  not,  be  before  the  Court  in  this  case. 
Woodruff  V8.  Clark  &  Apgar,  42  N.  J.  i. ,  198  ;  Vinson 
vs.  ArdiSy  81  Ala.^  271  ;  Garrett  vs.  Carlton  &  Sons^  65 
Miss,,  188. 

Harry  M.  Clabaugh,  for  the  appellees. 

In  the  appeal  in  this  case  there  are  but  two  questions 
to  be  determined. 

First — Does  the  agreement  or  lease  between  C.  E. 
Jerome  &  Bro.  and  A.  D.  Puffer  &  Sons  have  any  effect, 
as  against  a  bona  fide  purchaser  for  value,  without 
notice  ? 

Second — Had  George  C.  Sucro  the  legal  right  to  take 
a  mortgage  in  his  own  name  for  a  debt  due  his  princi- 
pal, without  making  aflSdavit  to  the  fact  that  he  was 
agent? 

In  answering  the  first  question,  one  is  not  to  be  de- 
ceived by  the  name  given  to  the  paper-writing  referred 
to  ;  it  is  called  a  lease,  but  in  fact  a  perusal  of  it  soon 
renders  it  manifest  that  it  is  a  conditional  sale,  and  so 
intended,  and  therefore  a  principle  of  law  is  not  to  be 
evaded  by  a  mere  mis-nomer.  Whilst  the  paper  seems 
to  have  been  recorded,  there  is  no  pretence  that  it  con- 
forms to  the  requirements  of  a  bill  of  sale  or  mortgage, 
and  hence  cannot  be  constructive  notice,  under  the  auth- 
orities, to  any  one ;  and  to  have  any  effect  as  against  a 
bona  fide  purchaser,  for  value,  the  fact  must  be  brought 
home  to  his  notice ;  from  the  evidence  in  this  case  it  is 
plain  that  Sucro  had  no  information  on  the  subject. 
The  lease  can  have  no  effect  in  this  cause,  as  the  ques- 
tion has  been  definitely  settled  in  this  Court.  Lincoln 
vs.  Quinn,  et  al.,  68  Md.,  299. 
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In  respect  to  the  second  question  there  can  be  no  seri- 
ous doubt.  .  The  proof  of  the  agency  of  Sucro  of  the 
Bartholornay  Brewing  Co.,  is  clear  and  uncontradicted  ; 
witness  Roberts  testifies,  that  the  taking  of  mortgages 
by  Sucro  to  secure  debts  due  the  Bartholornay  Brewing 
Co.,  was  in  the  usual  course  of  the  business  of  said  com- 
pany, and  that  Sucro  generally  did  it.  Northern  Central 
Railway  Co.  vs.  Bastian,  15  Md.,  494  ;  EwelVs  Evans  on 
Agency,  page  193,  (and  Note.) 

But  the  appellant  contends  that  an  agent  has  no  right 
to  take  a  mortgage  in  his  own  name  for  a  debt  due  his 
principal,  but  this  view  does  not  seem  consistent  with 
reason  or  the  authorities  ;  the  right  seems  to  have  been 
recognized  in  the  case  of  Van  Riswich  vs.  Goodhue^  50 
Md.,  57;  and  1  Jones  on  Mortgages,  sec.  612,  (last  para- 
graph,) (4th  Edition,)  says:  *^An  oflBcer  or  agent,  who 
takes  a  mortgage  to  himself  to  secure  the  payment  of  a 
debt  to  his  principal,  holds  it  by  implication  of  law  as 
trustee  for  the  principal."  Rood  vs.  Winslow,  Walker's 
Chan.  Rep.,  (Mich.,)  340. 

*'  A  mortgage  may  be  made  to  an  agent  to  secure  a 
debt  due  his  principal,  and  the  agent  may  enforce  the 
mortgage  in  his  own  name  for  the  benefit  of  the  princi- 
pal." Jones  on  Chattel  Mortgages,  sec.  52,  (2nd  Ed.)', 
also,  Vamey  vs.  Hawes,  68  Me.,  442.  This  doctrine 
would  seem  also  to  be  supported  by  the  case  of  Hymer 
vs.  Ijams,  Treas.,  56  Md.,  479. 

It  is  further  contended  by  the  appellant,  that  the  Code, 
Art.  21,  sec.  31,  requires  that  an  agent  must,  in  addi- 
tion to  the  affidavit  of  consideration,  also  make  a  further 
oath,  'Hhat  he  is  the  agent  of  the  mortgagee;"  there 
can  be  no  question  about  so  plain  a  proposition  when  the 
agent  only  makes  the  affidavit  for  a  mortgagee,  other 
than  himself,  but  when  he  is  the  mortgagee  himself,  on 
what  possible  ground  should  he  make  affidavit  that  he  is 
the  ** agent  of  himself,"  or  that  he  is  the  ''agent  of  an 
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undisclosed  principal."     It  is  manifest,  we  think,  that 
the  law  did  not  contemplate  any  such  purpo.se. 

There  is  no  pretence  that  the  utmost  good  faith  has 
not  prevailed  on  the  part  of  Sucro;  he  has  merely  done 
what  his  principal  has  desired  him  to  do  and  what  has 
been  done  in  the  course  of  his  employment  as  the  agent 
of  the  company,  and  the  rulings  of  the  lower  Court  were 
in  accordance  with  the  law,  as  understood  by  the  ap- 
pellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  brought  by  the  appel- 
lants, a  corporation  duly  incorporated  under  the  laws  of 
the  State  of  Massachusetts  against  the  appellees,  in 
the  Circuit  Court  for  Carroll  County,  to  recover  certain 
machinery  such  as  is  generally  used  in  ^'the  bottling 
business,"  which  was  at  the  time  in  the  possession  of 
the  appellees.  The  defendants  pleaded,  first,  property 
in  themselves;  second,  non  cepit;  third,  property  in 
George  C.  Sucro  ;  fourth,  property  in  the  Bartholomay 
Brewing  Company.  The  plaintiffs  filed  a  replication  to 
the  first,  third  and  fourth  pleas,  alleging  property  in. 
itself,  and  joined  issue  on  the  second  plea.  The  case 
seems,  however,  to  have  been  tried  upon  the  fourth  plea, 
which  alleged  property  in  the  Bartholomay  Brewing 
Company. 

At  the  trial  the  plaintifl's  proved  that  the  property 
had  been  sold  by  the  appellants  to  C.  E.  Jerome  &  Bro., 
a  firm  of  Westminster,  upon  the  instalment  plan,  sub- 
ject  to  the  condition  that  the  title  and  right  of  posses- 
sion should  remain  in  the  vendors  until  the  property  had 
been  paid  for.  The  plaintiffs  had  the  right,  under  the 
contract,  upon  a  breach  of  its  conditions  to  terminate  it, 
and  to  resume  possession  of  the  machinery. 

Afterwards,  on  the  third  of  June,  1890,  C.  E.  Jerome 
&  Bro.,  who  had  paid  but  a  small  amount  of  the  money, 
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sold  their  business,  including  the  machinery,  to  the 
defendants  (now  appellees)  and  delivered  the  possession 
to  them.  The  defendants  bought  with  full  knowledge 
of  the  existence  of  the  original  contract,  and  assumed 
to  pay  the  liabilities  to  the  plaintiffs. 

The  evidence,  on  the  other  hand,  on  the  part  of  the 
appellees,  shows  that  on  the  11th  of  December,  1890, 
this  property  was  mortgaged  by  the  defendants  to  Sucro, 
to  secure  an  indebtedness  to  him  ;  that  at  the  time  he 
(Sucro)  had  no  notice  or  knowledge  of  the  original  con- 
tract of  sale,  but  was  a  bona  fide  purchaser  without 
notice.  There  was  also  evidence  tending  to  show  that 
Sucre  was  the  agent  of  the  Bartholomay  Brewing  Com- 
pany, and  that  the  mortgage  had  been  given  to  secure  a 
debt  due  it,  and  not  to  Sucro. 

The  issue  then,  in  the  case,  being  upon  the  plaintiffs' 
replication,  alleging  property  in  itself,  the  onus  probandi 
was  upon  it  to  support  the  allegation  by  proof 

While  the  execution  of  the  mortgage  from  May  to 
Sucro  passed  the  legal  estate  to  the  mortgagee,  and  as 
there  was  no  condition  in  the  mortgage  as  to  the  right 
of  the  mortgagor  to  retain  possession  until  default,  the 
right  of  possession  followed  the  legal  estate  and  vested 
in  Sucro.  There  was,  however,  error  in  admitting  the 
evidence  offered  in  the  first  and  second  bills  of  excep- 
tion. Although  the  defendants  set  up  title  in  George 
C  Sucro  by  their  third  plea,  yev  it  was  not  competent 
for  them  to  sustain  this  plea,  and  to  meet  the  issue  pre- 
sented by  the  plaintiff's  replication,  by  introducing  the 
mortgage  to  Sucro  in  evidence  to  defeat  the  plaintiffs' 
title.  In  the  case  of  Oottschalk  vs.  Klinger,  33  Mo,  App, 
Reps, J  416,  it  was  held,  'Hhat  a  vendor  is  cistopped  from 
setting  up  title  in  a  third  party,  where  the  assertion  of 
such  title  is  equivalent  to  the  admission  of  the  breach 
on  his  part  of  an  implied  warranty  of  title.  That  in  a 
contest  between  himself  and  his  vendee,  he  should  not 
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now  be  heard  to  say  that  he  had  no  title  at  the  date  of 
the  sale,  although  at  that  date  he  asserted  to  his  vendee 
that  he  had  good  title.  The  mortgagor  should  not  be 
permitted,  in  order  to  defeat  title  created  by  himself,  ta 
set  up  a  title  in  another  created  by  his  own  fraud  and 
statutory  crime."  And  Mr,  Cobbey,  in  his  work  on  the 
Law  of  Replevin  J  thus  lays  down  the  rule  :  **While  as  a 
general  rule  a  defendant  in  replevin  is  permitted  to 
show  title  in  a  third  party  at  the  date  of  the  institu- 
tion of  the  suit,  there  are  some  exceptions  to  this  rule, 
and  the  title  in  a  third  party,  to  be  available  as  a  de- 
fence, must  be  such  a  title  as  to  entitle  such  third 
party  to  the  possession  at  the  commencement  of  the 
suit;  and  where  the  action  was  based  upon  a  forfeited 
chattel  mortgage,  executed  by  the  defendant,  he  cannot 
set  up  as  a  defence  that  a  third  person  holds  a  better 
title  than  that  of  the  plaintiff  by  reason  of  a  prior 
mortgage  delivered  to  such  third  person  by  the  defend- 
ant— thus  implying  a  breach  of  his  own  warranty  of 
the  plaintiff's  title — and  especially  when  it  does  not 
appear  that  the  condition  of  such  prior  mortgage  has 
•  been  broken."  Cobbey  on  Replevin^  sec,  787  ;  Adams  vs. 
Wildes,  107  Mass.,  123;  Gottschalk  vs.  Klinger,  33  Mo. 
App.,  410.  There  was  also  error  in  the  admission  of 
the  evidence  embraced  in  the  third  and  fourth  bills  of 
exception.  While  it  is  true  that  a  mortgage  may  be 
made  to  an  agent  to  secure  a  debt  due  his  principal,  and 
the  agent  may  enforce  the  mortgage  in  his  own  name  as 
trustee,  for  the  benefit  of  the  principal,  yet  no  such 
question  arose  in  this  case. 

The  mortgage  stood  in  the  name  of  the  agent,  and 
unless  assigned,  could  only  be  enforced  in  his  name. 
Whether  he  took  the  mortgage  in  his  own  name  to 
secure  debts  due  his  company  was  not  a  material  inquiry 
in  this  case,  and  the  evidence  was  entirely  irrelevant. 
The  other  questions  presented  by  the  record  are  on  ex- 
ceptions to  the  prayers. 
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There  was  error  in  the  refusal  of  the  plaintiffs' 
third  and  fifth  prayers  under  the  evidence  in  the  case. 
Manifestly  there  was  no  evidence  legally  sufficient  to 
prove  that  the  title  to  the  property  which  had  been 
replevied  was  in  the  Bartholomay  Brewing  Company. 
And  from  what  we  have  previously  said,  the  mortgage 
from  May  to  Sucro  was  not  available  as  evidence  to  show 
title  to,  or  ownership  of,  the  property  in  controversy. 
These  prayers  should  have  been  granted. 

The  defendants'  first  prayer  being  the  converse  of  the 
plaintiffs'  third  prayer  was  improperly  granted.  The 
Court,  therefore,  erred  in  rejecting  the  plaintiffs'  third 
and  fifth  prayers,  and  in  granting  the  defendants'  first 
prayer.  And  for  these  errors  and  for  the  other  reasons 
herein  assigned,  the  judgment  will  be  reversed,  and  a 
new  trial  awarded. 

Judgment  reversed,  and 

a  new  trial  atvarded. 
(Decided  22ud  June,  1893.) 


Charles  J.  Bonaparte  vs.  Henry  W.  Clagett. 

Trover  and  Conversion — Sale  —  False  representations  of 
Agent — Liability  of  Principal — Assumpsit  for  Goods  sold 
and  Delivered — Ratification  of  Sale — Misconception  of 
Remedy— Accession  and  Conversion — Demand — Right  to 
Recover  in  Trover, 

The  defendant,  owDing  a  farm  on  which  there  was  a  canning  fac- 
tory, his  tenant,  and  a  certain  linn  agreed  that  for  the  year  1887, 
said  firm  should  furnish  money  to  enable  the  tenant,  who  was 
notoriously  insolvent,  to  carry  on  the  business  of  canning  green 
corn,  and  tomatoes;  that  the  money  was  to  be  placed  in  the 
hands  of  the  defendant  who  was  to  pay  it  out  to  the  tenant  as 
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needed ;  that  the  lega  1  title  to  the  goods  should  be  in  the  defend- 
ant who  should  hold  them  for  the  purpose  of  reimbursing  the 
firm  for  its  advances ;  that  the  goods  were  to  be  shipped  to  said 
firm,  to  be  sold  by  it  on  commission.  A  similar  arrangement, 
modified  somewhat,  was  entered  into  for  the  year  1888.  During 
the  year  1887,  at  the  solicitation  of  the  tenant,  the  plaintiff  raised 
corn  and  tomatoes  and  delivered  the  same  at  the  factory,  upon 
che  assurance  that  the  defendant  would  pay  all  bills  which  the 
tenant  approved.  Checks  were  given  at  different  times  by  the 
tenant  on  the  defendant  in  payment  of  the  whole  amount  due 
the  plaintiff,  and  they  were  all  honored.  In  1888,  the  tenant 
requested  the  plaintiff  to  grow  corn  and  tomatoes  for  the  factory 
in  the  same  way  he  had  done,  and  upon  the  same  terms  as  in  1887, 
which  plaintiff  agreed  to  do,  and  accordingly  did  grow  corn  and 
tomatoes,  and  deliver  the  same  at  the  factory,  and  which  were 
intermingled  with  other  goods  of  like  character  of  the  defendant. 
A  part  of  the  amount  due  the  plaintiff  for  the  corn  and  tomatoes 
so  furnished  was  paid  in  drafts  on  the  defendant,  drawn  by  the 
tenant  at  various  times  for  different  sums,  and  in  favor  of  the 
plaintiff.  For  the  year  1888,  the  defendant,  at  the  suggestion  of 
the  tenant,  signed  a  number  of  written  contracts  with  different 
farmers,  other  than  the  plaintiff,  agreeing  to  be  responsible  for 
the  payment  of  the  goods  which  they  should  furnish  to  the  tenant. 
The  tenant  showed  the  plaintiff*  one  of  the  contracts  in  blank, 
'signed  by  the  defendant,  and  offered  to  fill  it  up  and  give  it  to  the 
plaintiff,  but  it  was  mutilated  and  he  declined  it;  the  tenant 
assuring  him  that  they  were  only  intended  for  the  new  planters, 
and  that  he  would  be  paid  in  1888,  as  he  had  been  in  1887.  The 
defendant  declined  to  pay  the  balance  of  the  plaintiff^s  claim 
for  goods  delivered  in  1888,  or  to  authorize  the  tenant  to  give 
him  enough  of  the  canned  goods  at  the  factory  to  cover  such 
claim.     Held: 

That  the  defendant  having  obtained  possession  of  the  plaintiff's 
goods  through  the  tenant's  misrepresentations,  which  by  the 
exercise  of  reasonable  caution  the  defendant  could  have  prevented 
from  being  made  effective,  he  is  liable  in  trover  for  their  conversion, 
though  he  neither  contemplated,  nor  participated  in,  any  fraud 
intentionally  or  knowingly,  in  connection  with  the  transactions. 

Bringing  an  action  in  assumpsit  for  goods  sold  and  delivered  does 
not  constitute  a  ratification  of  the  contract  of  sale  w  hich  will 
prevent  trover  for  the  value  of  the  goods,  where  before  judgment 
the  plaintiff  discovers  that  he  has  misconceived  his  remedy,  and, 
upon  amendment  allowed,  changes  the  form  of  action  to  trover. 
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The  owner  of  goods  which  have  become  intermingled  with  those 
of  another  will  be  protected  in  such  way  as  the  circumstances 
permit,  where  the  goods  are  distinguishable,  or  the  intermingling 
occurred  without  his  fault. 

Demand  is  not  necessary  to  an  action  of  trover  where  the  defend- 
ant, with  full  knowledge  of  the  manner  in  which  the  goods  have 
been  acquired,  has  converted  them  to  his  own  use,  and  refuses  to 
deliver  them  in  their  changed  state,  or  pay  their  value  in  the 
original  state. 

The  feet  that  the  plaintift'  was  employed  at  the  factory  during  a 
part  of  the  time  his  corn  and  tomatoes  were  being  delivered, 
does  not  affect  his  right  to  recover,  where  it  appears  that  it  was 
not  until  after  his  employment  had  ceased,  he  ascertained  the 
true  character  of  the  tenant's  representations. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — The  plaintiff  offered  the  two  following 
prayers  : 

1.  If  the  jury  find  that  the  plaintiff  was  induced  to 
aell  the  corn  and  tomatoes,  mentioned  in  the  evidence, 
to  Thomas  Clagett,  of  Weston,  and  to  deliver  the  same 
at  the  factory  at  Weston  by  means  of  false  and  fraudulent 
representations  made  by  said  Thomas  Clagett,  of  Weston, 
to  the  plaintiff,  then  no  title  to  said  goods  passed  from 
said  plaintiff  to  said  Thomas  Clagett  by  reason  of  said 
sale  or  delivery  ;  and  if  the  jury  find  that,  at  the  time  of 
delivery  of  said  goods  at  said  factory,  there  existed  be- 
tween the  defendant,  Charles  J.  Bonaparte,  Messrs. 
Thomas  Roberts  &  Co.,  of  Philadelphia,  and  said  Thomas 
Clagett,  an  agreement,  by  virtue  of  which  all  the  cans 
used  at  said  factory  were  to  be  the  property  of  said 
Charles  J.  Bonaparte,  and  all  the  goods,  to  wit,  corn 
and  tomatoes,  delivered  there,  should  be  packed  in  said 
cans,  and  become  the  property  of  said  Bonaparte,  and 
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that  said  Bonaparte  sent  cans  down  to  said  factory  from 
Baltimore,  or  other  places  for  that  purpose,  and  if  they 
shall  find  that,  after  the  delivery  of  said  corn  and  toma- 
toes by  the  plaintiff  at  said  factory  under  the  circum- 
stances above  recited,  said  corn  and  tomatoes  were  taken 
by  said  Thomas  Clagett  in  pursuance  of  the  arrange- 
ment existing  as  aforesaid  between  him,  Bonaparte  and 
Roberts  <Sr  Co.,  mixed  and  mingled  with  other  goods  of 
similar  character  on  the  premises  belonging  to  said 
Bonaparte,  so  that  their  identity  was  entirely  lost  and 
changed  by  the  process  of  manufacture  into  what  are 
called  canned  goods  of  much  greater  value  than  said 
goods  when  in  a  natural  state,  and  then  packed  in  cans 
belonging  to  said  Bonaparte  as  aforesaid,  and  if  they  find 
that  said  goods  as  thus  packed  in  cans  were  all  shipped 
away  and  sold  either  by  said  Bonaparte  or  said  Thomas 
Roberts  &  Co.  in  pursuance  of  the  understanding  and 
agreement  above  referred  to,  then  the  plaintiff  is  entitled 
to  recover  in  this  case  whatever  the  jury  may  find  to 
have  been  the  value  of  said  corn  and  tomatoes  at  the 
time  of  their  delivery  at  said  factory,  and  being  mixed 
with  goods  of  said  Bonaparte  with  interest  up  to  date. 
2.  If  the  jury  shall  find  from  the  evidence  that  the 
plaintiff  Henry  W.  Clagett  was  induced  to  sell  and  de- 
liver to  the  factory  at  Weston  the  corn  and  tomatoes 
mentioned  in  the  evidence  by  means  of  false  and  fraudu- 
lent representations  made  to  him  for  that  purpose  by 
Thomas  Clagett,  of  Weston,  and  if  they  find  that  said 
corn  and  tomatoes  had  been  thus  delivered  at  said  fac- 
tory, they  were  manufactured  by  said  Thomas  Clagett  of 
Weston  into  canned  goods  and  placed  in  cans  belonging 
to  the  defendant,  Charles  J.  Bonaparte,  Thomas  Roberts 
&  Co.,  of  Philadelphia,  and  said  Thomas  Clagett,  of 
Weston,  mentioned  in  the  evidence  of  defendant,  and  if 
the  jury  shall  further  find  that  after  said  goods  had  been 
packed  into  cans,  but  before  they  had  been  removed  or 
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Bold  the  plaintiff  notified  the  defendant  of  the  claim 
which  he  now  makes  in  this  case ;  that  the  defendant  de- 
clined to  pay  for  said  goods  ;  that  thereupon  the  plain- 
tiff requested  the  defendant  to  return  to  him  his  goods, 
or  their  equivalent  in  canned  goods,  which  equivalent 
could  have  been  easily  ascertained,  but  that  defendant 
refused  to  do  so  and  subsequently  shipped  the  whole  of 
said  goods  away  to  Baltimore  and  finally  disposed  of  the 
same  without  ever  paying  the  plaintiff  anything  therefor, 
then  the  plaintiff  is  entitled  to  recover  in  this  case  and 
their  verdict  should  be  for  the  plaintiff  for  the  value  of 
said  corn  and  tomatoes  as  delivered  at  said  factory  and 
before  they  were  canned,  with  interest  up  to  date,  pro- 
vided the  jury  shall  further  find  that  the  defendant  so 
conducted  himself  in  relation  to  the  canning  business  at 
Weston,  and  his  dealings  with  Thomas  Clagett  of  Wes- 
ton as  to  justify  the  plaintiff  as  a  reasonably  prudent 
man  in  believing  that  said  Thomas  Clagett  of  Weston 
had  authority  to  make  the  said  representations  and  to 
pledge  the  credit  of  the  defendant  in  the  manner  testi- 
fied to  by  the  plaintiff,  whereby  the  plaintiff  was  induced 
to  sell  and  deliver  said  corn  and  tomatoes  as  above  set 
forth. 

The  defendant  offered  eight  prayers,  of  which  only  the 
following  need  be  reported: 

2.  There  is  no  evidence  in  this  case  legally  sufficient 
to  enable  the  jury  to  find  that  the  defendant  converted 
to  his  own  use  any  canned  corn  or  canned  tomatoes  be- 
longing to  the  plaintiff,  and  therefore  the  plaintiff  can- 
not recover  under  the  third  count  of  his  declaration. 

4.  There  is  no  evidence  in  this  cause  legally  sufficient 
to  enable  the  jury  to  find  that  the  plaintiff  ever  had  any 
property,  general  or  special,  in  any  canned  corn  or 
canned  tomatoes  which  came  into  the  posession  of  the 
defendant  before  the  bringing  of  this  suit,  and  therefore 
the  plaintiff  cannot  recover  under  either  the  third  or 
fourth  counts  of  his  declaration. 
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5.  There  is  no  evidence  in  this  cause  legally  sufficient 
to  enable  the  jury  to  find  that  the  defendant  either 
wrongfully  took  possession  of  any  corn  or  tomatoes, 
whether  canned  or  uncanned,  belonging  to  the  plaintifi^, 
or  that  after  having  rightfully  acquired  the  possession  of 
any  such  corn  or  tomatoes  of  the  plaintiflf  he  refused  to 
deliver  the  same  to  the  plaintiff  after  demand  therefor, 
made  at  a  time  when  the  defendant  had  the  power  to 
comply  with  it,  and  therefore  the  plaintiff  is  not  entitled 
to  recover  under  any  count  of  his  declaration. 

6.  If  the  jury  shall  find  that  the  plaintiff  either  made  a 
contract  with,  or  furnished  goods,  to  Thomas  Clagett,  of 
Weston,  upon  the  faith  of  fraudulent  representations 
made  by  said  Thomas,  to  the  effect  that  the  defendant 
was  backing  him  in  his  business  and  would  pay  every- 
thing that  he  gave  a  draft  for,  and  all  bills  that  he 
marked  *'0.  K./'  and  that  such  representations  were 
untrue  to  the  knowledge  of  the  said  Thomas,  still,  the 
plaintiff  cannot  recover  in  this  cause,  if  the  jury  shall 
further  find  that  any  reasonably  prudent  man,  situated 
as  the  plaintiff  was,  would  have  inquired  of  the  defend- 
ant as  to  the  truth  of  such  representations  of  the  said 
Thomas,  and  that  the  plaintiff  could  have  made,  but  did 
not  make,  such  inquiries. 

7.  If  the  jury  shall  find  that  Thomas  Clagett,  of  Wes- 
ton, obtained  from  the  plaintiff  the  corn  and  tomatoes 
mentioned  in  the  evidence,  and  canned  the  same  with 
his  knowledge  and  consent,  and  afterwards  delivered  the 
canned  product  to  the  defendant  under  the  contract  be- 
tween said  Thomas  Clagett  of  W.,  the  defendant  and 
Thomas  Roberts  <fe  Co.  mentioned  in  the  evidence,  then, 
even  though  the  jury  shall  find  that  said  Thomas 
Clagett  of  W.  obtained  said  corn  and  tomatoes  from  the 
plaintiff  by  false  and  fraudulent  representations  made 
by  him  to  the  plaintiff,  the  plaintiff  cannot  recover  for  any 
of  said  corn  or  tomatoes  so  delivered,  if  they  shall  further 
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find  that  after  its  delivery  and  prior  to  the  first 
communication  of  the  plaintiff  to  the  defendant  in  refer- 
ence thereto,  the  said  Thomas  Roberts  &  Co.  advanced 
to  the  said  Thomas  Clagett,  of  W.  through  the  defend- 
ant under  the  contract,  money  or  goods  exceeding  in 
value  all  the  corn  and  tomatoes  delivered  up  to  that 
time  and  unpaid  for  by  the  said  Thomas  Clagett  of  W. 
The  Court  (Wright,  J.,)  granted  the  prayers  of  the 
plaintiff,  and  the  first,  third,  sixth  and  eighth  prayers 
of  the  defendant ;  and  rejected  the  defendant's  second, 
fourth,  fifth  and  seventh  prayers.  The  defendant  ex- 
cepted. Other  exceptions,  together  with  a  motion  by 
the  defendant  to  exclude  certain  testimony  of  the  plain- 
tiff, are  stated  in  the  opinion  of  the  Court.  The  judg- 
ment being  for  the  plaintiff,  the  defendant  appealed. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
and  McSherry,  J.,  Briscoe,  J.,  concurred  in  the  de- 
cision. 

William  Beynolds,  for  the  appellant. 

WWiam  L,  Marbury,  for  the  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

On  March  5th,  1889,  the  appellee  commenced  his 
action  in  the  Court  below,  by  filing  against  the  appellant 
a  declaration  in  assumpsit  upon  the  six  common  counts. 
On  March  23rd,  1891,  by  leave  of  the  Court,  the  form 
of  action  was  changed  from  assumpsit  to  trover^  and  an 
amended  declaration  filed,  containing  four  counts,  but 
in  consequence  of  the  instructions  of  the  Court,  the 
right  of  recovery  was  limited  to  the  third  count,  which 
reads  as  follows : 

"And  for  that  the  defendant  converted  to  his  own  use, 
and  deprived  the  plaintiff  of  the  possession  of  the  plain- 
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tiff's  goods,  to  wit,  a  large  quantity  of  canned  corn  and 
canned  tomatoes,  together  with  the  cans,  in  which  said 
vegetables  were  packed,  lying  and  being  on  the  premises 
known  as  Weston,  in  Prince  George's  County,  Mary- 
land, and  being  the  whole  of  the  canned  goods  upon 
said  ....  on  the  first  day  of  October,  1888." 

The  testimony  in  the  record  discloses  that  the  appel- 
lant having  a  mortgage  on  the  farm  of  Thomas  Clagett 
of  Weston,  in  Prince  George's  County,  foreclosed  the 
same,  and  at  the  sale  thereof  became  the  purchaser.  On 
April  29th,  1887.  the  appellant  rented  the  farm  to  said 
Clagett  as  a  monthly  tenant.  There  was  a  canning  fac- 
tory on  the  farm,  and  Clagett  proposed  to  carry  on  the 
business  of  canning  green  corn  and  tomatoes,  but  being 
at  that  time  heavily  in  debt,  and  without  means  requi- 
site to  carry  on  said  business,  an  arrangement  was  made 
between  Thomas  Roberts  &  Co.,  commission  merchants 
of  Philadelphia,  said  Clagett  and  the  appellant,  to  the 
effect,  that  said  firm  were  to  furnish  the  money  needed 
by  Clagett  to  pack  goods  at  the  Weston  cannery  ;  the 
goods  were  to  be  shipped  to  said  firm,  and  sold  by  them 
on  commission,  and  in  order  to  secure  said  firm,  and  the 
appellant  in  the  transaction,  it  was  part  of  the  agree- 
ment, that  the  cans  in  which  these  goods  were  to  be  put, 
should  be  placed  in  appellant's  hands,  and  ^^fhat  the 
goodSy  as  they  taere  canned  by  Clagett^  should  become  the 
propeiiy  of  the  appellant y  at  least,  the  legal  title  to  them 
shovld  be  in  him,  and  that  he  should  hold  them  for  the 
purpose  of  reimbursing  said  firm  for  its  advances;  at  the 
same  time  said  firm  was  to  place  in  appellant's  hands 
the  money  that  was  needed  by  Clagett  for  carrying  on 
the  canning  business,  and  appellant  was  to  pay  it  out  to 
Clagett  as  he  needed  it ;  Clagett  was  insolvent,  and  no- 
toriously so,  at  the  time,  and  an  arrangement  of  this 
character  was  absolutely  necessary  to  enable  him  to  go 
on  in  business,  otherwise  his  goods  would  have  been 
seized  by  some  of  his  antecedent  creditors." 
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This  was  the  arrangement  in  1887,  as  testified  to  by 
the  appellant. 

The  appellee  testifies  that  he  was  in  1887  solicited  by 
Clagett  to  grow  corn  and  tomatoes  to  be  delivered  to  the 
factory  at  Weston;  appellee  informed  Clagett  that  he 
had  no  experience  in  growing  either  corn  or  tomatoes, 
and  that  *'he  did  not  exactly  know  about  the  money 
transactions  or  payments."  Clagett  assured  him  that, 
**there  was  no  doubt  about  that,  because  the  appellant 
would  pay  everything  he  gave  a  draft  for,  and  pay  all 
bills  which  he  approved  ;  that  appellant  had  made  an 
arrangement  with  Thomas  Roberts  &  Co.  of  Philadel- 
phia, to  take  the  product  of  his  pack,  and  everything 
that  appellee  brought  them  would  be  paid  for  by  draft 
on  appellant,  who  would  accept  the  same."  The  appel- 
lee accordingly  raised  corn  and  tomatoes  for  that  year, 
and  delivered  the  same  to  the  factory  at  Weston,  which 
amounted  to  some  $1700.  Checks  were  given  at  difl'er- 
ent  times  by  Clagett  on  appellant  in  payment  of  the 
whole  amount  due  appellee,  and  they  were  all  honored. 
Everything  came  to  the  factory  marked  with  appellant's 
name,  and  everything  left  there  marked  in  the  same 
manner.  A  notice  was  stuck  upon  the  warehouse  door 
at  the  factory,  saying,  *'  that  all  corn  must  grade  either 
Weston  brand  or  Meadow  grades,  if  I  am  to  pay  for  it," 
signed  ''C.  J.  Bonaparte." 

A  similar  arrangement  was  entered  into  for  the  year 
1888,  modified  however,  in  two  respects :  First,  that 
Roberts  &  Co.  were  to  place  in  the  hands  of  the  appel- 
lant, upon  five  days  notice,  whatever  sums  of  money 
should  be,  from  time  to  time,  required  for  the  purpose 
of  carrying  on  the  business  at  Weston.  Secondly,  that 
the  appellant  should  personally  see  that  the  money 
which  Roberts  &  Co.  placed  in  his  hands,  should  be 
used  for  the  purpose  of  packing  corn  and  tomatoes  at 
Weston. 
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The  appellee's  testimony  further  shows  that  Clagett 
called  upon  him  in  1888,  and  again  requested  him  to 
grow  corn  and  tomatoes  for  the  factory  in  the  same  way 
he  had  done,  and  upon  the  same  terms  as  in  1887,  which 
appellee  agreed  to  do,  and  accordingly  did  grow  corn  and 
tomatoes,  and  delivered  the  same  to  the  factory  at  Wes- 
ton, and  which  were  intermingled  with  other  goods  of 
like  character  of  the  appellant,  hetween  August  10th 
and  September  29th,  inclusive,  to  the  value  of  $2647.09, 
of  this  amount  appellee  was  paid  the  sum  of  $950,  in 
drafts  on  the  appellant,  drawn  by  Clagett  at  various 
times  for  diflFerent  amounts,  and  in  favor  of  the  appel- 
lee ;  Clagett  provided  appellee  with  seed  corn,  tomato 
seed,  and  other  items  of  account  which,  when  credited, 
left  a  balance  due  appellee  of  about  $1543.00. 

The  appellant  testifies  that  he  paid  out  to  farmers  in 
1887,  from  time  to  time,  money  for  a  good  deal  of  stuff, 
which  was  not  grown  on  Weston  farm,  although  he  did 
not  know  it  at  the  time,  and  paid  no  attention  to  what 
the  drafts  were  given  for.  For  the  year  1888,  the  ap- 
pellant, at  the  suggestion  of  Clagett,  signed  a  number  of 
written  contracts  with  different  farmers,  agreeing  to  be 
responsible  for  the  payment  of  the  goods  which  they 
should  furnish  to  Clagett.  Appellee  first  learned  about 
the  written  contracts  in  June,  1888,  before  corn-planting 
time,  when  Clagett  told  him  that  the  old  planters  had 
none,  that  they  were  only  intended  for  the  new  planters. 
Clagett  showed  appellee  one  of  the  contracts  in  blank, 
signed  by  appellant,  and  offered  to  fill  it  up  and  give  it 
to  appellee,  but  it  was  mutilated  and  torn,  and  he  de- 
clined it ;  Clagett  assuring  him,  however,  that  he  would 
be  paid  in  1888  as  he  had  been  in  1887. 

The  appellee  continued  to  deliver  corn  and  tomatoes 
to  the  29th  of  September,  inclusive,  and  only  ceased 
doing  SO;  when  he  ascertained  from  appellant  that  he 
would  not  pay  him  for  the  goods  which  he  had  delivered 
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The  goods  which  had  been  delivered  at  Weston  had  been 
processed  and  placed  in  cans  provided  by,  and  the  prop- 
erty of,  the  appellant,  and  in  the  early  part  of  October, 
when  the  appellee  called  upon  the  appellant  at  his  oflSce 
in  Baltimore,  and  demanded  payment  for  his  goods,  and 
was  refused  by  the  appellant,  the  goods,  in  their  canned 
state,  were  still  at  the  factory  at  Weston.  It  was  there 
that  the  appellee  requested  appellant  to  give  him  the 
goods,  or  as  stated  by  the  appellant:  He  then  asked  me 
whether  I  would  authorize  Mr.  Tom  Clagett  to  give  him 
enough  of  the  canned  goods,  which  were  then  down  at 
Weston,  to  cover  his  claim.  Appellant  replied,  that 
"he  held  those  goods  virtually  as  trustee  for  Thomas 
Roberts  &  Co.,  and  that  he  had  no  right  to  let  anyone 
have  them."  A  statement  of  the  aforegoing  facts  is 
essential  to  a  proper  understanding  of  this  controversy. 

The  only  exceptions  which  the  record  ppesents,  are- 
First,  to  the  refusal  of  the  Court  below  to  grant  appel- 
lant's motion  to  exclude  from  the  consideration  of  the 
jury  the  testimony  offered  in  reference  to  the  written 
contracts  with  third  parties,  signed  by  the  defendant, 
the  same  having  been  admitted  subject  to  excep- 
tion. Secondly,  to  the  granting  of  the  appellee's  two 
prayers,  (the  first  of  which  was  granted  subject  to 
the  sixth  prayer  of  the  appellant,)  and  the  rejection 
of  the  appellant's  second,  fourth,  fifth  and  seventh 
prayers. 

The  appellant  excepted  to  the  granting  of  the  appel- 
lee's prayers  because  no  evidence  had  been  given  of  the 
fact  stated  therein,  that  the  appellee  was  induced  to 
contract  for  the  sale  and  delivery  of  the  corn  and  toma- 
toes mentioned,  by  the  false  and  fraudulent  representa- 
tions made  by  Thomas  Clagett  of  Weston,  sufficient  in 
law  to  authorize  appellee  to  rescind  said  contract,  and 
also  excepted  to  the  appellee's  second  prayer,  because  no 
evidence  had  been  given  that  appellant  had  finally  dis- 
7  V.  78. 
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posed   of  the  canned    goods  mentioned   in   said    prayer 
before  the  institution  of  this  suit. 

It  is  very  clear  to  us  that  the  appellant  has  neither 
contemplated,  nor  has  he  participated  in,  any  fraud  in- 
tentionally or  knowingly  in  connection  with  the  trans- 
actions hereinbefore  stated,  but  he  has,  in  failing  to 
restrict  and  control  Clagett's  operations  as  he  had  prom- 
ised Roberts  &  Co.  to  do,  made  it  possible  for  Clagett 
fraudulently  to  misrepresent  the  true  state  of  case  to  the 
appellee  and  other  farmers,  who  were  delivering  corn 
and  tomatoes,  under  which  the  canning  business  was 
being  conducted  at  Weston.  There  is  no  pretence  that 
the  appellee  had  the  slightest  knowledge  of  the  char- 
acter of  the  arrangement  between  Roberts  &  Co., 
Clagett  and  the  appellant,  and  he  was  fairly  entitled 
to  infer  from  his  experience  in  delivering  corn  and 
tomatoes  to  the  factory  in  1887,  during  which  year  all 
of  Clagett's  representations  had  been  fulfilled,  and  the 
last  farthing  due  for  corn  and  tomatoes  delivered  to  the 
factory  had  been  paid  by  drafts  on  the  appellant,  that 
the  representations  of  Clagett  concerning  the  business 
for  the  year  1888,  would  be  carried  out  in  good  faith. 
In  fact,  the  early  season  of  1888  indicated  that  his  state- 
ments were  to  be  fully  realized  as  in  the  previous  year, 
since  Clagett  in  paying  appellee  for  his  goods,  pursued 
the  same  course  which  he  had  taken  in  1887,  and  con- 
tinued to  pay  the  appellee  with  drafts  on  the  appellant, 
which  were  promptly  accepted,  until  the  early  part  of 
October.  We  do  not  think  it  is  any  answer  for  the 
appellant  now  to  say:  '*If  you  have  been  misled,  it  was 
simply  because  you  did  not  choose  to  inquire,  what  Mr. 
Thomas  Clagett's  relations  with  me  really  were."  The 
appellee  was  not  misled  in  1887,  for  the  appellant  made 
good  every  promise  of  Clagett  to  the  appellee,  and  in 
1888  he  did  likewise  until  the  season  had  nearly  closed. 
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By  the  very  terms  of  his  contract  with  Roberts  &.  Co. 
for  1888,  the  appellant  agreed,  ''that  he  would  person- 
ally see  that  the  money  placed  in  his  hands  should  be 
used  for  the  purpose  of  packing  corn   and  tomatoes  at 
Weston."     Yet  the  appellant  says  in  his  testimony:   ''I 
had  no  representative  at  Weston  to  see  that  Clagett  was 
applying  this  money  properly.     The  reason  of  Messrs. 
Roberts  &  Co.  for  insisting  that  it  should  go  through 
my  hands  was,  that  they. were  unwilling  to  trust  Tom 
Clagett  confining  his  business  to  the  class  of  goods  they 
desired  him  to  pack.     They  feared  he  would  go  into  out- 
side speculations,  as  he  had  done  the  year  before,  packing 
apples   and   lima  beans,  and   things  of  that  kind,  but 
they  did  not  in  any  of  my  conversations  with  them,  or  in 
any  of  our  correspondence,  intimate  to  me  in  any  way, 
that  they  doubted  his  personal  integrity  as  to  the  money. 
A  considerable  amount  of  money  was  paid  out  to  growers 
with   whom   I  had  no  contracts,  because  Mr.  Manning, 
who  acted  for  me  during  my  absence  in  Alaska,  did  not 
know  what  the  drafts   Mr.  Clagett  drew,  were  for.     In 
the  case  of  the  appellee,   for  instance,   if  it  had   been 
known    that  the  drafts  drawn  up  in   his  favor  were  in- 
tended to  pay  for  goods  from  a  person  with  whom   I  had 
no  contract,  they  would  not  have  been  honored.      I  paid 
whatever  drafts  were  drawn  on   me  without  making  en- 
quiry to  see  whether  they  were  drawn  for  proper  purposes 
or  not,  until  circumstances  occurred  which  caused  me  to 
doubt    Mr.    Tom    Clagett's    honesty.''     It    is    therefore 
quite   manifest  that  the  appellant   knew   in   1888  that 
Clagett  had  not  observed  his  engagements  with  himself 
and   Roberts  &  Co.  in  the  transactions  of  1887,  and  it  is 
equally  clear  that  Clagett,  through  the  appellant,  made 
good  to  the  appellee  every  promise  made  to  him,  as  to 
how  he  would   be  paid  for  whatever  he  should  bring  to 
the  factory.     There  is  nothing  in  the  agreement  between 
the  three  parties  that  prohibited  Clagett  from   buying 
corn  and  tomatoes  ad  libitum^  nor  is  there  the  slightest 
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suggestion  that  he  was  to  be  restricted  in  his  purchases 
of  corn  and  tomatoes,  but  to  the  contrary,  he  had  in 
1887  purchased  from  whomsoever  he  thought  proper, 
and  the  appellant  without  hesitation  paid  his  drafts. 
The  appellant  testified,  'Hhat  it  had  been  the  under- 
standing, at  least,  my  understanding  of  the  matter,  and 
I  supposed  the  understanding  of  everybody,  that  all  that 
Mr.  Clagett  was  canning  at  the  factory  in  1887,  was  the 
produce  of  his  own  farm."  Neither  Clagett  nor  Roberts 
was  called  to  state  their  understanding,  but  Clagett, 
who  has  spoken  through  the  appellee,  appears  to  have 
entertained  an  entirely  different  understanding  as  to  his 
authority  in  the  premises. 

In  the  season  of  1887,  the  factory  was  operated  at 
Weston  under  the  arrangement  between  Roberts  &  Co., 
the  appellant,  and  Clagett,  as  already  stated,  and  a  num- 
ber of  farmers,  among  whom  was  the  appellee,  delivered 
their  corn  and  tomatoes  to  Clagett  at  Weston,  and  were 
paid  by  drafts  upon  the  appellant.  By  the  agreement 
for  1887,  it  had  not  been  contemplated,  so  far,  at  least, 
as  the  appellant  understood,  to  can  aiy^  corn  and  toma- 
toes, other  than  that  which  might  be  grown  on  the  Wes- 
ton farm;  but  Clagett  did  purchase  from  other  farmers, 
and  canned  considerable  quantities  of  goods  other  than 
that  which  had  been  grown  on  Weston  farm.  The  pri- 
vate arrangement  between  Roberts  &  Co.,  the  appel- 
lant and  Clagett,  by  which  he  was  to  be  supplied  with 
funds,  as  already  stated,  was  not  made  known  to  the 
appellee,  nor  to  the  farmers,  who  w«re  about  to  deliver 
their  goods  at  Weston,  but  Clagett  placed  his  own  con- 
struction upon  his  relations  with  the  appellant,  and 
informed  the  appellee  that  the  appellant  had  agreed  to 
start  him  in  the  canning  business,  and  back  him  in  run- 
ning it,  and  would  pay  anything  for  which  he  might 
give  a  draft.  Clagett *s  statements  were  fully  verified 
as  to  the  year  1887,  and  partly  as  to  the  year  1888. 
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The  allegation  of  the  third  count  in   the   declaration 
is,  **that  the  defendant  converted  to  his  own  use   and 
deprived  the  plaintiiF  of  the  possession  of  his  goods,  to 
wit,  a  large  quantity  of  canned  corn  and  canned  toma- 
toes, together  with   the  cans   in  which  said  vegetables 
were  packed."     We  think  it  fairly  deducible  from  the 
testimony   that  the  appellant,  through  the  instrumen- 
tality of  Clagett,  got  possession  of  the  appellee's  goods, 
which  he  has,  upon  demand,  refused  to  return  or  pay  for. 
How  far  the  law  will  justify  the  appellant  in  his  conten- 
tion, is  the  question  now  presented  for  our  determina- 
tion.    It  can  scarcely  be  denied  that,  if  Clagett  had  not 
made  the  representations  which  he  did,  he  never  could 
have  induced  any  one  to  deliver  corn  and  tomatoes  to  him 
for  the  purpose  of  canning  them,  nor  can  it  be  fairly  con- 
tended   that   the    appellant  obtained    possession  of  the 
goods  of  the  appellee  through  Clagett's  misrepresenta- 
tions; and  we  think  that  the  appellant,  by  the  exercise 
of  reasonable  caution,  could  have  prevented  Clagett  from 
making  effective  his  misrepresentations  to  the  appellee. 
The  appellant  knew  that  Roberts  &  Co.  distrusted  Cla- 
gett, and  therefore  by  the  terms  of  their  agreement  re- 
quired  the  appellant  personally  to  look   after  Clagett's 
conduct  of  the  factory.     The  appellant  admits  that  he 
did  not  go  to  Weston  until  March,  1889,  and  had  no  one 
there  to  represent  him,  in  seeing  that  Clagett  was  apply- 
ing the  money  properly.     In  this  state  of  case,  we  think, 
the  appellant  has   been   negligent  of  his  duties  in  the 
premises,  and  that   he  has  thereby  enabled  Clagett  to 
accomplish   his  purpose   in  having  the  appellee  deliver 
his  corn  and  tomatoes  to  the  factory  at  Weston.     Judge 
Story,   in  his  work  on  Agency,  sec.  56,  says:    ^'It  is  a 
general    rule   that  where  one  of   two  innocent  persons 
must  suffer  by  the   misconduct  of  a  third  person,  that 
party  shall  suffer,  who,  by  his  own  acts  and  conduct,  has 
enabled  such  third  person,  by  giving  him  credit,  to  prac- 
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tice  a  fraud  or  imposition  upon  the  other  party."  Hall 
V8,  Hinks,  21  Md.y  418.  We  think  Mechem,  in  his  work 
on  Agency^  sec.  113,  correctly  states  the  law,  when  he 
says:  '*It  is  immaterial  whether  the  unauthorized  act 
arises  from  a  contract,  or  is  founded  upon  a  tort.  Who- 
ever, with  knowledge  of  the  facts,  adopts  as  his  own,  or 
knovnngly  appropriates  the  benefits  of,  a  lorongful  act,  which 
another  has,  without  authority,  assumed  to  do  in  hi» 
behalf,  will  be  deemed  to  have  assumed  the  responsibility 
of  the  act." 

After  a  careful  examination  of  the  testimony  in  the 
record,  we  think  there  was  evidence  legally  sufficient  to 
have  justified  the  jury  in  finding,  (1),  that  the  represen- 
tations of  Clagett  were  made  directly  to  the  appellee, 
(2),  that  they  were  false  in  fact,  (3),  that  they  were 
false  to  the  knowledge  of  Clagett,  (4),  that  they  were 
material,  (5),  that  the  appellee  acted  upon  the  faith  of 
them,  and  was  thereby  damaged,  and  by  the  course  of 
conduct  and  dealing  of  the  appellant  in  the  premises,  he 
has  rendered  himself  liable  to  the  appellee,  in  such 
damages  as  he  may  have  sustained  by  the  conversion 
and  appropriation,  by  the  appellant,  of  the  corn  and 
tomatoes  which  were  delivered  at  Weston  by  the  appel- 
lee, and  for  which  he  has  not  been  paid. 

This  view  affirmatively  disposes  of  the  appellee's 
right  to  maintain  this  action.  It  may  as  well  be  said 
here,  that  we  do  not  concur  in  the  appellant's  claim, 
that  the  appellee  in  bringing  his  action  in  assumpsit^ 
^'thereby  elected  with  full  knowledge  of  all  the  facts  to 
affirm  the  contract  of  sale."  Mr.  Chief  Justice  Shaw, 
delivering  the  opinion  of  the  Court  in  Butler  vs.  Hildreth, 
5  Mete,  {Mass.),  52,  says:  **0f  a  similar  character  is 
the  case  of  Peters  vs.  Ballistier,  3  Pick.,  495,  which  at 
first  view  seemed  like  the  present.  The  plaintiffs  first 
brought  an  action  of  assumpsit,  which  they  discon- 
tinued, and  afterwards  brought  trover,  which  they  main- 
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tained.  But  the  decision  proceeded  on  the  ground  that 
the  plaintiff,  had,  in  the  first  instance,  misconceived 
their  remedy,  and  could  not  maintain  an  action  of  assump- 
sit; that  they  had  no  election  to  make,  and  could  only 
recover  against  those  defendants  in  an  action  of  trover, 
relying  on  their  legal  title  to  the  property,  and  a  con- 
version by  the  defendants.  In  case  where  there  are  two 
independent  and  collateral  remedies,  not  inconsistent 
with  each  other,  a  party  is  not  barred,  by  discontinuing 
one,  from  commencing  a  new  action  on  the  other.  A 
man  may  have  trespass  ov  replevin  for  the  same  goods; 
but  the  one  right  is  not  repugnant  to  the  other.  We  do 
not  see  why  he  might  not  discontinue  one  and  commence 
the  other,  at  any  time  before  he  has  proceeded  to  judg- 
ment.'' 

In  this  case  the  appellee,  before  judgment,  discovered 
that  he  had  misconceived  his  remedy,  and  upon  amend- 
ment allowed  he  changed  his  form  of  action  from  assump- 
sit to  trover.  We  do  not  think  these  facts  can  be  con- 
strued to  amount  to  a  ratification  of  any  supposed  sale; 
the  judgment  was  entered  in  an  action  of  trover  when 
conversion  was  the  gist  of  the  action. 

There  was  some  discussion  at  the  hearing  in  this  Court 
as  to  the  legal  effect  of  the  decision  in  Hall  vs.  Hinks,  21 
Md.,  406,  in  its  application  to  this  controversy.  But  it 
is  not  necessary  for  us  to  appeal  to  that  case  in  the  de- 
termination of  the  questions  involved  here.  Upon  the 
facts  which  the  record  presents,  it  would  be  a  strange 
anomaly  that  the  law  provided  no  remedy  for  the  relief 
of  the  appellee  under  the  proof  in  the  record. 

In  the  view  we  take  of  this  case,  it  makes  no  material 
difference,  so  far  as  a  right  of  recovery  is  involved, 
whether  Clagett,  in  making  the  representations  he  did 
to  the  appellee,  was  actuated  by  a  fraudulent  design  or 
not,  for  in  any  event  it  could  only  affect  the  question  of 
damages.     In  the  one  case,  the  appellee  might  have  been 
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entitled  to  recover  the  whole  of  the  goods  when  mixed, 
and  in  the  other,  only  such  damages  as  would  make  good 
to  him  the  loss  which  he  had  sustained.  In  this  case, 
however,  it  is  only  sought  to  recover  such  damages  as 
will  compensate  the  appellee  for  the  corn  and  tomatoes 
which  Clagett  canned,  and  which  went  into  the  posses- 
sion of  the  appellant,  and  for  which  the  appellee  never 
was  paid. 

Doctor  Bishop,  in  his  work  on  Non-Contract  Law,  sec. 
938,  declares  the  correct  doctrine  to  be  that  *' where  the 
owner  of  goods  wrongfully  mixes  them  with  another's, 
so  that  they  cannot  be  identified  and  separated,  he  there- 
by relinquishes  them  to  the  other,  and  is  entitled  to  no 
part  of  the  intermixture.  For  he  can  derive  no  advan- 
tage from  his  own  wrong,  and  the  party  without  fault  is 
under  no  duty  to  surrender  any  of  his  goods  to  prevent 
loss  to  the  tort-feasor.  But  where  the  goods  are  distin- 
guishable, or  the  intermingling  occurred  without  the 
owner's  fraud  or  fault,  he  will  be  protected  in  such  way  as 
the  circumstances  permit.  Thus,  if  the  logs  of  two  own- 
ers become  innocently  intermingled  past  identification, 
each  may  have  his  proportion  of  the  lumber  they  produce. 
Or  if,  for  storage,  the  grain  of  diflPerent  people  is  by  the 
warehouseman  put  together  pursuant  to  a  usage  not 
objected  to,  the  mass  will  be  treated  by  the  law  as  their 
common  property,  owned  in  proportion  to  their  respective 
deposits.  In  which  proportion  they  must  severally  sus- 
tain the  loss  from  any  shrinkage.  And  after  the  shares 
of  all  but  one  have  been  withdrawn,  the  latter  owns  the 
remainder  in  severalty,  and  he  can  hold  it  against  the 
warehouseman  and  his  transferees  so  long  as  it  can  be 
identified.  Views  have  occasionally  been  expressed  in 
some  measure  differing  from  these  ;  but  the  author  sub- 
mits that  this  statement  of  the  doctrine  embodies  the 
true  reasoning  of  the  law,  and  the  result  of,  at  least,  the 
better  considered  authorities." 
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Judge  CooLEY,  however,  in  his  work  on  Toris^  53,  54, 
is  authority  for  all  that  is  contended  for  in  this  case, 
when  he  says,  ^'Even  if  the  commingling  were  malicious 
or  fraudulent,  a  rule  of  law  which  would  take  from  the 
wrong-doer  the  whole,  when  to  restore  to  the  other  his 
proportion  would  do  him  full  justice,  would  be  a  rule 
wholly  out  of  harmony  with  the  general  rules  of  civil 
remedy,  not  only  because  it  would  award  to  one  party  a 
redress  beyond  his  loss,  but  also  because  it  would  com- 
pel the  other  party  to  pay  not  damages  but  a  penalty. 
The  infliction  of  penalties  by  way  of  civil  remedy  is  not 
favored  in  the  law  ;  on  the  other  hand,  the  law  inclines 
against  them  ;  construing  contracts  so  as  to  avoid  them, 
and  in  many  cases  giving  relief  against  them  in  equity, 
when   the   parties  have  expressly  stipulated  for  them. 
Therefore,  the  law  in  these  cases  does  justice  between 
the  parties  as  nearly  as,   under  the  circumstances,  is 
practicable,  by  dividing  between  them  the  commingled 
mass  according  to  their  respective  proportions.     Nor  is 
this  method  of  arranging  their  interests  limited  to  the 
cases  in  which  the  commingled  mass  is  exactly  the  same 
with  the  separate  parcels;  it  is  sufficient  that  it  is  prac- 
tically the  same,  so  that  the  separation  of  that  which  is 
equivalent  in  quantity  or  measure  will  give  to  the  party 
whose   property  has  been    wrongfully  taken,  that  which 
is  substantially  equivalent  in  kind   and  value.      This 
rule  has  been  applied  to  the  case  of  quantities  of  saw- 
logs,  belonging  to  difterent  parties,  but  commingled  to- 
gether ;  and   it   is  held,  that  to  give  the    party  whose 
logs   are   lost   the  option   of  taking  from   the  mass  an 
equivalent  in  quantity  and  quality,  or  of  demanding  the 
value,  is  all  that  in  justice  he  can  require.'' 

As  to  the  measure  of  damages,  it  is  undoubtedly  true, 
that  the  general  rule  is  the  value  of  the  chattels  at  the 
time  of  conversion,  with  interest  to  date  of  the  judg- 
ment, Stirling y  et  al.  vs.  Garritee,  18  Jfrf.,  468;  but  in  this 
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case  the  conversion,  and  the  delivery  were  so  nearly 
simultaneous,  and  the  appellant  having  sustained  no 
actual  damage  thereby,  that  we  find  no  substantial  error 
in  the  instructions  of  the  Court  in  this  respect. 

Was  a  demand  in  this  case  required  to  maintain  the 
action?     We  think  not. 

The  appellant  had  full  knowledge  of  the  manner  in 
which  the  goods  had  been  acquired,  and  having  converted 
them  to  his  own  use,  and  refused  to  deliver  them  in  their 
canned  state,  to  the  appellee,  or  to  pay  him  the  value  of 
the  goods  in  their  uncanned  state,  there  exists  no  possi- 
ble reason  for  a  demand. 

The  appellant  had  notice  and  opportunity  to  have 
restored  the  goods,  or  paid  for  the  same,  if  he  had 
thought  proper  so  to  do,  bu.t,  having  declined  to  do  either, 
he  cannot  now  claim  that  he  was  entitled  to  a  demand. 

When  a  person  comes  into  the  possession  of  property, 
either  wrongfully  or  tortiously,  as  by  force,  or  through 
one  who  had  no  title  thereto,  a  demand  is  not  necessary. 
Woodbury  vs.  Long,  8  Pick.,  543;  Paige  V8,  0*Nealy  12 
CaLy  483  ;  Farrington  vs.  Payne,  15  Johnson ,  431  ;  GiU 
more  vs.  Neicton,  9  Allen,  171;  Levi  vs.  Booth,  58  Md., 
305. 

In  this  case  the  testimony  clearly  shows  that  the 
appellee  requested  the  appellant  to  pay  him  or  to  give  him 
suflScient  of  the  canned  goods  to  pay  his  claims.  It  has 
been  held  that  a  demand  of  payment  for  the  goods  is 
equivalent  to  a  demand  for  the  goods  themselves.  La 
Place  vs.  Aupoix,  1  Johns.  Cas.,  406.  And  further  when 
there  has  been  an  actual  conversion  of  the  property, 
demand  and  refusal  are  not  necessary,  and  are  only 
necessary  when  the  defendant  comes  into  possession  of 
the  property  lawfully.  Bates  vs.  Conkling,  10  Wend., 
389  ;  Tompkiiis  vs.  Haile,  3  Wend. ,  406  ;  Levi  vs.  Booth, 
supra. 

The  appellant,  after  obtaining  possession  of  the  goods 
in  controversy,  assumed  dominion  over  them,  and  re- 
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fused  to  surrender  them  to  the  appellee  which  is  a  satis- 
factory test  of  the  conversion.  Bristol  vs.  Burt,  7  Johns. 
Rep.,  256. 

That  the  appellee  was  employed  at  the  factory  during 
part  of  the  time  his  corn  and  tomatoes  were  being  de- 
livered and  processed,  and  thereby  was  informed  as  to 
their  conversion,  is  not  entitled  to  much  consideration, 
in  view  of  the  fact  that  it  was  not  until  after  his  em- 
ployment had  ceased  that  he  ascertained  the  true  char- 
acter of  Clagett's  representations.  Lord  Ellenborough 
in  Stephens  vs.  Elivall,  4  Mavle  &  Sel.,  259,  lays  it  down 
as  clear  law,  '*  that  a  person  is  guilty  of  a  conversion, 
who  intermeddles  with  the  property  of  another  and  dis- 
poses of  it;  and  it  is  no  answer  that  he  acted  under 
authority  from  some  other  person,  who  had  himself  no 
authority  to  dispose  of  it."  Reid  vs.  Colcock,  1  Nott  dc 
McCord,  592  ;  Neal  vs.  Hanson,  60  Maine,  84  ;  Hardman 
vs.  Booth,  I  Hurl,  d  Colt. ,  803  ;  Hdlins  vs.  Fowler,  L. 
R.,  7  Ho.  L.,  757  ;  and  this  is  the  case,  although,  in  its 
inception,  the  defendant's  possession  was  lawful.  Mur- 
ray vs.  Burling,  10  Johns.,  172  ;  Hart  vs.  Skinner,  16  Vt., 
138;  Botch  vs.  Hatves,  12  Pick.,  136.  It  follows  from 
the  views  expressed  that  we  find  no  error  in  the  action 
of  the  Court  below  in  granting  the  appellee's  first 
prayer  and  also  the  second  prayer.  We  have  gone 
fully  into  the  various  questions  presented  by  the  prayers 
of  the  appellant,  and  from  what  we  have  said  it  follows 
that  we  must  affirm  the  action  of  the  Court  below  in 
rejecting  the  appellant's  second,  fourth,  fifth  and  seventh 
prayers.  We  think  the  Court  below  committed  no  error 
in  overruling  the  appellant's  motion  to  exclude  from 
the  consideration  of  the  j  ury  all  of  the  appellee 's  testimony 
in  reference  to  the  written  contracts  with  third  parties 
signed  by  the  appellant.  These  contracts  were  properly 
admitted  as  contributing  to  show  the  manner  in  which 
the  business  had  been  conducted  at  Weston,  and  they 
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show  that  the  appellant  was  contracting  with  the 
farmers  who  were  delivering  corn  and  tomatoes  to  the 
factory,  and  obligating  himself  to  pay  certain  prices  for 
the  same.  These  contracts  were  printed  forms,  and  one 
of  them  signed  by  appellant,  had  been  tendered  appellee 
by  Clagett. 

We  think  these  contracts  were  properly  submitted  to 
the  jury  in  connection  with  the  other  testimony  in  the 
case,  and  largely  contributed  to  sustain  the  appellee's 
contention. 

With  respect  to  the  special  exceptions  to  the  appel- 
lee's prayers,  we  have,  in  the  statement  of  our  views, 
disposed  of  them,  and  no  further  expression  is  now 
necessary. 

Judgment  affirmed. 
(Decided  22nd  June,  1893.) 


Joseph  H.  Cox,  Martha  Ellen  Cox,  and  others  vs. 
Charles  Handy,  and  others. 

Construction  of  Will — Nature  of  Estate. 

A  testator  devised  certain  property  to  his  wife  for  life,  and  directed 
that  after  her  death  it  should  be  divided  amongst  his  children, 
share  and  share  alike,  the  child  or  children  of  any  deceased  child 
to  take  the  portion  to  which  the  parent,  if  living,  would  have 
been  entitled.     Held  : 

That  a  share  of  the  property  vested  in  each  of  the  children  of  the 
testator  who  survived  him,  but,  if  any  such  child  should  leave 
children  at  his  death,  his  share  was  divested  in  favor  of  such 
children,  but  it  was  not  divested  by  the  death  of  the  child  in  the 
life-time  of  the  tenant  for  life  without  leaving  children. 
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Under  a  will  directing  the  property  to  be  divided  at  the  death  of 
te-stator's  widow  among  his  children,  **the  child  or  children  of 
any  deceased  child  to  take  the  portion  to  which  the  parent  if 
living  would  have  been  entitled,"  a  child  of  a  child  deceased 
before  the  testator  is  entitled  to  share. 

Under  a  will  directing  the  property  to  be  divided  at  the  death  of 
testator's  widow  among  his  children,  *'the  child  or  children  of 
any  deceased  child  to  take  the  portion  to  which  the  parent,  if 
living,  would  have  been  entitled,"  the  children  of  a  child  dying 
before  the  period  of  distribution  are  substituted  in  his  place;  but 
the  share  of  a  child  dying  without  children  is  not  divested  and 
goes  to  his  personal  representatives. 

Appeal  from  the  Circuit  Court  No.  2,  of  Baltimore 
City. 

The  bill  in  this^case  was  filed  on  the  8th  of  July,  1891, 
by  Henry  Handy,  Jane  W.  Justice,  widow,  Margaret  H. 
Reeves,  widow,  and  Julia  J.  Handy,  feme  sole,  against 
William  W.  Handy,  Mary  H.  Ellicott  (infant  children 
of  Thomas  P.  Handy,  deceased)  and  Francis  Ellicott, 
her  husband,  and  Maria  P.  Handy,  widow  of  Thomas  P. 
Handy.  The  object  of  the  bill  was  the  sale  of  certain 
reversions  in  fee  simple,  and  sub-reversions  of  lots  in 
the  City  of  Baltimore,  with  the  rents  attached  to  them, 
which  passed  by  the  last  will  and  testament  of  the  late 
William  W.  Handy,  of  Baltimore  City,  and  for  the  con- 
struction of  his  said  will,  and  for  directions  as  to  the 
method  of  distributing  the  proceeds  of  the  sales.  The 
cause  was  ready  for  decree  on  the  sixth  of  January,  1893, 
when  a  decree  was  passed,  and  an  appeal  taken  on  the 
same  day.  Shortly  after  the  appeal  was  taken,  the  fact 
was  brought  to  the  attention  of  the  counsel  in  the  cause 
that  Henry  Handy,  one  of  the  plaintiffs,  had  died  at  hia 
residence  in  the  City  of  Philadelphia,  only  two  or  three 
hours  before  the  passing  of  the  decree.  The  appeal  was 
therefore  dismissed.  The  appeal  having  been  dismissed, 
the  decree  was   opened;  and    the   persons  necessary    to 
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represent  the  interest  of  the  deceased, Henry  Handy,  were 
duly  made  parties.  Henry  Handy  left  a  will  executed  in 
due  form  to  pass  real  estate  in  Maryland,  and  appointed 
executors  who  were  non-residents.  An  administrator 
cum  testamento  annexo  was  appointed  in  Maryland,  and  he, 
together  with  the  trustees  and  cestui  que  trust  of  the 
estate  of  Henry  Handy,  were  the  new  parties.  William 
W.  Handy,  died  on  the  27th  of  January,  1864,  leaving 
a  will  duly  executed  on  the  15th  of  June,  1863.  The 
testator  devised  and  bequeathed  to  his  widow,  Mary  Ann 
Handy,  for  her  life  a  house  on  St.  Paul  street,  in  the 
City  of  Baltimore,  six  hundred  and  forty  shares  of  the 
stock  of  the  Citizens'  Bank  of  Baltimore,  one  thousand 
dollars  of  the  stock  of  the  City  of  Baltimore,  and  all  his 
ground  rents  in  said  city.  The  estate  or  interest  in  re- 
mainder in  the  property  thus  devised  and  bequeathed  to 
his  widow  for  her  life,  was  disposed  of  by  the  testator  in 
a  clause  which  will  he  found  set  out  in  the  opinion  of 
tliis  Court.  The  widow  was  made  the  general  residuary 
legatee  and  devisee  under  the  will.  She  died  4th  of  Feb- 
ruary, 1891.  The  testator  left  surviving  him,  his  wife, 
and  five  children,  Henry  Handy,  Jane  W.  Justice,  Mar- 
garet H.  Reeves,  Jesse  T.  Handy,  and  Thomas  P.  Handy; 
and  two  of  his  children  died  in  his  life-time,  Williauj 
\V.  Handy  and  Charles  Handy,  the  former  unmarried 
and  without  issue,  and  the  latter  before  the  testator 
made  his  will,  leaving  an  only  child,  Julia  J.  Handy. 
Thomas  P.  Handy,  and  Jesse  T.  Handy  survived  their 
father,  but  died  in  the  life-time  of  the  widow.  Thomas 
P.  Handy  died  28th  of  January,  1877,  intestate,  leaving 
surviving  him  a  widow,  Maria  P.  Handy,  and  two  chil- 
dren. Maria  P.  Handy  filed  a  disclaimer  in  favor  of 
her  children.  Jesse  T.  Handy  died  31st  of  March,  1885, 
leaving  no  children,  but  leaving  surviving  him  a  widow, 
Sallie  C.  Handy,  to  whom,  by  his  will,  executed  6th  of 
April,  1888,  he  gave  **all  his  property,  real,  personal, 
and     mixed,    absolutely    and    unconditionally,    during 
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her  life,  and  at  her  death  to  dispose  of  as  she  may  deem 
proper."  Sallie  C.  Handy  died  8th  of  August,  1888, 
leaving  a  will  executed  25th  of  April,  1885,  to  which 
several  codicils  were  added,  the  last  being  executed  the 
6th  of  July,  1888.  In  the  case  of  Handy  vs.  Waxier y  75 
Md.,  517,  which  was  an  offshoot  from  these  proceedings, 
being  an  appeal  from  an  order  sustaining  a  purchaser's 
exceptions  to  a  sale  of  certain  of  the  same  ground  rents 
made  under  a  decree  passed  in  this  cause  the  17th  of 
September,  1891,  the  Court  affirmed  the  order  appealed 
from,  but  declined  to  intimate  an  opinion  as  to  the  true 
construction  of  William  W.  Handy's  will,  for  the  reason 
that  the  representatives  of  Jesse  T.  Handy,  not  having 
been  made  parties  to  the  proceedings,  would  not  have 
been  thereby  bound.  The  cause  was  therefore  remanded 
in  order  that  an  opportunity  might  be  given  to  bring  in 
Jesse  T.  Handy's  representatives  by  supplemental  bill.  A 
supplemental  bill  was  accordingly  filed,  to  which,  (among 
other  persons,)  the  devisees  now  living  of  Jesse  T.  Handy, 
and  the  representatives  of  certain  deceased  devisees, 
were  made  parties  defendant,  the  said  devisees  being 
appointees  of  his  widow,  Sallie  C.  Handy,  and  deriving 
title  through  and  by  virtue  of  the  exercise  by  her  of  a 
power  given  to  her  in  her  husband's  will.  The  adminis- 
trator d,  b.  n.  c.  t,  a,  of  Jesse  T.  Handy  was,  on  his  own 
petition,  also  made  a  defendant,  because  three  of  the 
most  valuable  ground  rents  were  personal  property, 
being  sub-rents. 

Nine  of  the  adult  defendants,  who  claim  as  devisees  or 
through  or  under  devisees  of  Jesse  T.  Handy,  namely : 
Joseph  H.  Cox,  Martha  Ellen  Cox,  James  H.  (^ox, 
Martha  J.  Cox,  George  W.  Cox,  Fannie  T.  Cox,  Oliver 
B.  Sargent,  Carlton  H.  Sargent  and  Godfrey  Twells,  who 
are  appellants  here,  appeared  by  counsel  and  filed  their 
joint  and  several  answer  to  the  original  and  supple- 
mental bills,  consenting  to  a  sale  of  the  ground  rents 


Digitized  by 


Google 


112  MARYLAND   REPORTS. 


Cox  t?«.  Hand}'. 


under  the  authority  of  the  Court,  and  to  re-investment 
of  the  infants'  shares  of  the  money,  but  insisting  that 
Jesse  T.  Handy  took  under  the  disputed  clause  of  his 
father's  will  a  vested  estate  in  remainder  in  the  said 
ground  rents  and  in  other  property  thereby  devised  to  the 
said  Mary  Ann  Handy  for  her  life,  and  setting  up  their 
own  claims  to  the  same,  as  Jesse  T.  Handy's  legal  rep- 
resentatives. Against  the  two  other  adult  non-resident 
defendants,  John  0.  Amoss  and  Jasper  M.  Amoss,  a  de- 
cree j:>ro  confesso  for  want  of  an  appearance  was  made  the 
12th  of  December,  1892.  Answers  were  filed  by  the 
other  adult  defendants  ;  guardians  were  appointed  and 
answered  for  the  minors  ;  testimony  was  taken,  and 
other  proceedings  were  had. 

The  Court  (Wickes,  J.,)  decreed  that  the  property  in 
the  proceedings  mentioned  be  sold,  and  appointed  a 
trustee  to  make  sale  ;  and  further  decreed  pro  forma, 
that  by  the  true  construction  of  the  last  will  and  testa- 
ment of  William  W.  Handy,  deceased,  mentioned  in  the 
proceedings  of  this  cause,  no  other  persons  took  any 
interest  in  the  reversions  and  sub-reversions  mentioned 
in  these  proceedings  and  decreed  to  be  sold,  except  the 
children  of  the  said  testator  who  were  living  at  the  time 
of  the  death  of  the  widow  of  the  testator,  and  the  child 
or  children  living  at  the  time  of  the  death  of  his  widow, 
of  any  deceased  child  of  the  testator,  taking  ^er  «/trpe«; 
and  that  the  devisees  of  Jesse  T.  Handy,  who  died  in 
the  life-time  of  the  widow  of  the  said  William  W.  Handy 
and  those  persons  claiming  under  the  execution  of  a 
power  by  Sallie  C.  Handy,  deceased,  the  widow  of  said 
Jesse  T.  Handy,  deceased,  took  no  interest  thereby  and 
are  not  entitled  to  share  in  the  distribution  of  any  pro- 
ceeds of  the  sale. 

From  this  decree  the  present  appeal  was  taken. 

The  cause  was  argued  before  Bryan,  Fowler,  Roberts, 
and  McSherry,  J. 
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Thomas  B.  MackaU,  for  the  appellants. 

The  will  of  William  W.  Handy  gave  to  his  children 
vested  interests  on  his  death,  although  the  possession 
and  enjoyment  was  deferred  until  the  period  designated 
by  the  testator  for  distribution  among  them  ;  that  is, 
nntil  the  determination  of  the  possession  and  enjoyment 
under  the  prior  gift  for  life  to  the  widow,  Mary  Ann 
Handy. 

The  shares  of  said  children  were  subject  to  be  divested 
in  favor  of  their  children  in  the  event  of  their  dying  in 
the  life-time  of  Mary  Ann  Handy,  leaving  children. 

The  original  gifts  being  divested  only  in  the  case  of 
those  who  had  children,  Jesse  T.  Handy,  who  died 
without  issue  in  the  life-time  of  Mary  Ann  Handy, 
took  an  absolute  interest  transmissible  to  his  represen- 
tatives. 

The  rule  that  the  law  favors  the  earliest  possible  vest- 
ing of  estates,  repeated  in  almost  every  decision  upon  a 
qaestion  of  vesting,  is  nowhere  stated  more  explicitly 
than  in  the  latest  decisions  of  this  Court,  and  notably 
in  DvZany,  et  al.  vs.  Middleton,  et  ah,  72  Md.,  75;  see 
also  Crisp,  Trustees  vs.  Crisp,  et  al.,  61  Md.,  149,  152; 
Waters  vs.  Waters,  24  Md.,  444,  445  ;  Tayloe  vs.  Mosher, 
€t  al,  29  Md.,  443,  456,  457;  Meyer,  et  al  vs.  Eisler, 
Trustee,  et  al.,  29  Md.,  33. 

The  burden  is  upon  the  appellees  to  satisfy  the  Court 
that  the  language  of  William  W.  Handy's  will  shows 
a  clearly  expressed  desire  or  some  manifest  reason  for 
suspending  the  time  of  vesting. 

The  principle  governing  this  class  of  cases  is  thus 
stated  in  Fackham  vs.  Gregory,  4  Hare,  396,  by  Vice- 
Ohancellor  Wiqram:  **If  there  is  a  gift  to  a  person 
at  twenty-one,  or  on  the  happening  of  any  event,  (as 
occurred  in  the  case  of  Lealce  vs.  Robinson,  where  there 
was  a  gift  to  persons  upon  their  attaining  twenty-five,) 
or  a  direction  to  pay  and  divide  when  a  person  attains 
8  V.  78 
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twenty-one,  then  the  gift  heing  to  persons  answering  a 
particular  description,  if  a  party  cannot  bring  himself 
within  it,  he  is  not  entitled  to  take  the  benefit  of  the 
gift.  There  is  no  gift  in  those  cases,  except  in  the  direc- 
tion to  pay  and  divide.  But,  if  upon  the  whole  will,  it 
appears  that  the  future  gift  is  only  postponed  to  let  in 
some  other  interest^  or  as  the  Court  has  commonly  ex- 
pressed it,  for  the  greater  convenience  of  the  estate,  the 
same  reasoning  has  never  been  applied  to  the  case.  The 
interest  is  vested  notwithstanding,  although  the  enjoy- 
ment is  postponed."  See  also  HaUifax  vs,  Wilson,  16 
Ves,y  171;  Blamire  vs.  Oddart,  16  Ves,,  314;  Leeming 
vs.  Sherratt,  2  Hare,  14,  Salisbury  vs.  Petty,  3  Hare,  86, 
(both  approved  in  Pa^kham  vs,  Gregory,  supra;)  Brom- 
ley vs.  Wright,  7  Hare,  334 ;  Theobald  on  WiUs,  385, 
{3rd  Ed.,)  1885;  Tudor' s  Lead.  Cas.  Real  Prop.,  ffcc, 
851 ;  Hawkins  on  Wills,  [*232 ;]  1  Jai^man  on  Wilis, 
[*798,]  {5th  Eng.,  Uh  Amer.  Ed.,)  1893. 

The  doctrine  established  by  these,  cases  is  applied  after 
a  thorough  examination  of  both  Leeming  vs.  Sherratt, 
supra,  and  Leake  vs.  Bobinson,  2  Merivale,  386,  in  Tayloe 
vs.  Mosher,  29  Md.,  443,  450,  452,  454,  the  authority  on 
which  the  appellants  confidently  rely.  Tayloe  vs.  Mosher 
is  cited  by  the  American  editor  of  Haivkins  on  Wills  at 
page  [*232,]  note,  and  is  relied  on  by  the  Supreme  Court 
of  the  United  States,  in  construing  a  similar  bequest  in 
Cropley  vs.  Cooper,  19  WaU.,  167,  (1874,)  Swaynk,  J., 
in  the  opinion  citing  also  Leeming  vs.  Sherratt,  HaUifax 
vs.   Wilson,  and  Packham  vs.  Gregory,  supra. 

Four  English  cases  cited  by  the  appellees,  viz.,  Leake 
vs.  Bobinson,  2  Merivale,  386,  Locke  vs.  Lamb,  4  Eq.,  372, 
Merry  vs.  Hill,  8  Eq.,  623,  and  Spencer  vs.  Wilson,  l&Eq., 
513,  belong  to  the  class  which  is  distinguished  in  the 
authorities  cited  supra  upon  this  point,  from  the  class  to 
which  Tayloe  vs.  Mosher,  29  Md.,  443,  belongs,  for  the 
reason  that,  in  the  former  class,  the  bequests  are  to  be 
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paid  to  persons  *Vhen"  or  ^'as  they  attain  twenty-one," 
that  is,  to  persons  answering  a  particular  description. 

Le  Jeune  V8,  Le  Jeune,  2  Keen,  701,  another  of  the 
appellees'  cases,  is  not  in  conflict  with  any  decision  relied 
on  by  the  appellants,  not  being  a  case  in  point.  The 
testator  there  expressly  directs  that  shares  shall  be  paid 
to  each  of  his  **five  sons  that  shall  be  living  at  the  time  of 
her  [the  life  tenant's]  decease,"  and  in  case  of  death  of 
either,  his  share  to  be  paid  to  his  issue  *'as  they  shall 
attain  twenty-one,"  and  upon  failure  of  issue,  remainder 
to  testator's  surviving  children.  In  the  disputed  clause 
of  Wm.  H.  Handy 's  will  there  is  no  gift  over  on  failure 
of  issue. 

Le  Jeune  vs.  Le  Jeune  is  cited  in  Engel  vs.  State,  use  of 
Geiger,  65  Md.,  at  page  545,  for  an  entirely  different 
purpose,  as  showing  the  period  when  a  substituted  gift  to 
issue  took  effect. 

Jesse  T.  Handy  having  died  without  issue  took  an  ab- 
solute interest  transmissible  to  his  representatives,  which 
was  not  affected  by  the  substitutional  clause  directing 
**the  child  or  children  of  any  deceased  child  to  take  the 
portion  to  which  the  parent,  if  living,  would  have  been  en- 
titled.*'  The  original  gifts  to  the  testator's  children  were 
to  be  divested  in  favor  of  issue  only  in  case  of  those  who 
died  before  the  tenant  for  life,  leaving  children.  Uervey 
vs.  McLaughlin,  1  Price,  264,  and  Salisbury  vs.  Petty,  3 
Hare,  86,  are  direct  decisions  on  both  points,  and  are  cited 
as  settling  the  doctrine  by  1  Jarman  on  Wills, page  [*829] , 
hth  Eng.,  Uh  Am.  Ed.,  1893.  The  authority  of  both 
cases  is  recognized  by  Alvey,  C.  J.,  in  Reiff  and BrinMy, 
vs.  Strite,  et  al. ,  54  Md. ,  303-4,  and  Engel  vs.  State,  use 
of  Geiger,  65  Md,,  545.  See  also  Gray  vs.  Garman,  2 
Hare,  268;  Smither  vs.  Willock,  9  Ves.,  233;  Theobald  on 
Wills,  446  and  464;  Hawkins  on  Wills,  267. 

The  same  point  has  also  been  expressly  decided  in  the 
three  following  cases,  which  are  also  leading  authorities 
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upon  the  construction  of  bequests  in  which  the  only  words 
of  gift  used  are  to  be  found  in  the  direction  to  ^'distribute" 
or  to  **pay  and  divide,  "or  to  **pay  and  transfer. "  Strother 
V8,  Button,  1  DeOex  dkJoneSy  675;  In  Me  Bennett's  Trusty 
3  Kay  dk  Johnson,  280;  Moore  vs.  Bailey ,  43  L.  T.,  {KS.,) 
Ch,,  730. 

As  one  of  the  testator's  sons,  Charles  Handy,  had  died 
before  the  date  of  the  said  will,  a  question  arises  whether 
his  daughter  Julia  took  an  interest  in  the  reversions  and 
stocks  by  virtue  of  the  substitutional  clause.  We  have 
found  no  decision  of  this  Court  upon  the  point.  In 
English  authorities  the  principle  adopted  seems  to  be  as 
follows:  if  the  direction  in  favor  of  children  of  original 
legatees  be  construed  strictly  as  a  clause  of  substitution, 
it  does  not  comprehend  the  children  of  a  person  who 
could  not  in  any  possible  event  have  been  an  object  of 
the  original  gift.  Hawkins  on  WillSy  [*248]  ;  2  Jarman 
on  WiUSy  6  Am.  Ed.,  [*1584]  dc:  Ive  vs.  King,  16 
Beav.,  46;  Theobald  on  Wills,  460,  461,  462;  Gray  vs. 
Gannan,  2  Hare,  268. 

On  the  other  hand,  if  it  be  held  that  such  direction 
amounts  to  an  independant  substantive  gift,  Julia  J. 
Handy  would  be  entitled  '*to  take  the  portion  to  which 
her  [the]  parent,  if  living,  would  have  been  entitled." 
Loring  vs.  Thomas^  1  Drewry  d  Sraale,  497;  In  Re  Chap- 
man's Will.  32  Beav.,  382;  Adams  vs.  Adams,  14  Kq., 
246;  Hawkins  on  Wills,  [*249,  (fee.]',  Theobald  on  Wills, 
462. 

The  interest  of  the  son,  William  W.  Handy,  who 
never  married,  and  who  died  after  the  date  of  the  will, 
in  the  life-time  of  the  testator,  devolved  in  the  same 
manner  as  if  the  said  William  W.  Handy  had  survived 
the  testator,  by  virtue  of  the  provisions  of  section  313 
of  Article  93,  of  the  Code.  His  legal  representatives 
are  parties  to  this  cause. 
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Louis  P.  Hennighausen,  and  William  A,  Fisher,  for  the 
appellees. 

It  is  impossible  to  place  any  construction  upon  the 
words  of  the  will  consistent  with  any  estate  whatever  in 
the  reversions  and  ground  rents  having  become  vested  in 
Jesse  T.  Handy.  This  Court  has  recognized  frequently 
and  in  the  ''most  liberal  and  beneficial  manner/'  the 
rule  of  construction  which  favors  the  earliest  vesting  of 
the  estate.  But  with  equal  emphasis  the  Court  has  ex- 
pressed its  recognition  of  the  right  of  the  testator  to  fix 
the  period  of  vesting  to  suit  himself,  without  transcending 
the  time  allowed  by  the  rules  of  law.  Mercantile  Trust 
and  Deposit  Co,  vs.  Brown,  tt  ol.,  71  Md,,  169;  Larmour 
V8.  Rich,  et  al,  71  Md.,  383;  Bailey  vs.  Love,  67  Md.,  603. 

The  question  to  be  determined  after  all  is  the  intention 
of  the  testator,  and  this  is  to  be  sought  for,  not  in  one 
place  only,  but  everywhere  within  the  four  corners  of 
the  will.  In  no  Court  has  the  proposition  been  more 
explicitly  announced,  and  perhaps  nowhere  more  fre- 
quently, that  in  the  construction  of  wills,  little  assistance 
is  to  be  derived  from  previous  adjudications,  since  the 
language  employed  in  two  wills,  is  rarely  coincident,  and 
that  the  only  value  of  authority  in  such  cases  is  for  the 
ascertainment  of  the  principle  of  decision. 

In  approaching  the  construction  of  the  will  under  dis- 
cussion the  first  observation  to  be  made  is  that  there  is 
no  direct  gift  of  these  rents  to  the  children  of  the  testa- 
tor, and  this  circumstance  furnishes  the  key  to  the  inter- 
pretation. There  is  a  gift  of  the  life  estate  in  the  rents 
to  the  widow  ot  the  testator,  and  no  further  notice  is 
taken  of  them  until  near  the  conclusion  of  the  will,  when 
it  is  provided  that  they  shall  be  sold,  if  necessary,  for 
equal  partition,  or  if  the  same  can  be  accomplished  with- 
out a  sale,  shall  be  divided  amongst  the  children  of  the 
testator,  share  and  share  alike,  the  child  or  children  of 
any  deceased  child,  to   take  the  portion  to  which    the 
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parent,  if  living,  would  have  been  entitled.  The  lan- 
guage in  the  will  presents  an  instance  in  which  futurity  is 
annexed  to  the  substance  of  the  gift,  because  there  is  no 
gift  except  in  the  direction  tor  distribution. 

The  period  at  which  the  supension  of  the  vesting 
must  occur,  is  therefore  the  time  of  distribution,  which 
is  at  the  death  of  the  testator's  widow.  Those  persons 
only  could  take  who  answered  the  description  in  the  will 
at  this  period.  1  Jarman  on  Wills,  760  to  763,  chapter 
26,  sec,  6;  2  Williams  on  Executors,  (&th  Am,  Ed,),  page 
1334  and  bottom  paging  (1332) ;  Leake  vs.  Robinson,  2  Meri- 
vale,  386. 

The  case  of  Leake  vs.  Robinson  is  a  leading  one  and 
covers  the  case,  unless  it  is  to  be  rejected.  It  is  true 
that  in  Tayloe  vs,  MosJter,  29  Md,,  443,  this  Court  ex- 
pressed some  doubt  whether  it  could  be  followed  to  its 
full  extent  in  all  cases,  though  its  force  was  admitted,  at 
least  so  far  that  the  fact  that  ^*the  gift  is  future,  and 
made  solely  under  the  form  of  a  direction  to  pay  or  trans- 
fer," is  a  circumstance  to  be  considered  in  aiming  at  the 
conclusion  as  to  the  time  of  vesting.  The  Court,  in 
Tayloe  vs,  Mosher,  referred  to  Leeming  vs.  Skerratt,  as 
being  somewhat  in  conflict  with  Leake  vs,  Robinson, 

If  they  could  be  regarded  as  in  conflict,  an  examina- 
tion will  show  that  Leake  vs,  Robinson  has  always  been  ac- 
cepted in  England.  The  doctrine  has  been  reiterated, 
and  the  case  expressly  followed  in  the  following  decisions: 
Locke  vs.  Lamb,  L,  R,,4:  Eq.  Cases,  372;  Merry  vs.  Hill,  L. 
R.,  8  Eq.  Cases,  &23;  Speiicer  vs,  Wihmi,  L,  R,,l&Eq. 
Cases,  513.  A  large  number  of  other  cases  in  which  the 
authority  of  Leake  vs,  Robinson  has  been  recognized  will 
be  found  collected  at  page  329  of  ^^ English  Citations**  by 
Talbot  and  Fort.  No  recognition  of  Leeming  vs.  Sherratt 
can   be  found,  we  think. 

This  proposition  is  fortified  by  the  position  taken  by 
this  Court  in  a  number  of  cases  in  regard  to  the  period  of 
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vesting.  The  cases  of  Engel  vs.  State,  use  of  Geiger,  65 
Md. ,  544-5 ;  Baily  vs.  Love,  67  Md. ,  600-3 ;  Straus  vs.  Bost, 
67  Md.,  iT^-T;  Mercantile  Trust  and  Deposit  Co.  vs.  Brown, 
71  Md.,  168-9;  Larmour  vs.  Bich.et  aZ.,  71  iJfrf.,  371-4; 
Bemil  vs.  Beid,  71  Md., 191,  dec,  have  a  close  analogy  with 
the  present  case,  and  support  the  proposition  that  no 
estate  vested  except  in  those  who  were  in  heing,  and 
answered  the  necessary  description,  at  the  death  of  the 
testator's  widow.  These  cases  postponed  the  vesting, 
although  the  wills  did  not  merely  make  the  gifts  in  the 
directions  for  the  division. 

In  Lat^nour  vs.  Bich,  et  al.,  71  Md.,  381,  this  Court 
again  lays  emphasis  on  the  maxim:  *'That  the  intention 
of  a  testator  when  apparent  on  the  face  of  the  will  must 
he  gratified  if  it  be  lawful  to  do  so."  Here  the  testator 
names  a  certain  event  when  some  of  his  property  shall  be 
divided  among  certain  designated  persons — his  children 
and  grandchildren.  How  can  a  stranger  who  does  not 
answer  this  description  be  made  an  interested  party  in  the 
division  of  this  property,  unless  words  are  added  to  the 
devise?  If  he  intended  that  on  his  death  the  children 
should  take  a  vested  interest,  which  they  could,  before 
the  death  of  the  widow,  encumber,  devise  or  bequeath  to 
a  stranger,  the  Court  must  ignore  or  strike  out  the 
words  of  the  testator,  *Hhe  child  or  children  of  any  de- 
ceased child  to  take  the  portion  to  which  the  parent,  if 
living,  would  have  been  entitled.''  If  Jesse  T.  Handy 
had  left  children  surviving  him,  living  at  the  time  of  the 
death  of  the  testator's  widow,  could  he  by  any  act  of  his 
have  deprived  them  of  their  share  of  their  grandfather's 
bounty  under  the  plain  provision  of  the  last  will  in  their 
favor? 

In  Larmour  vs.  Bich,  et  al,,  379,  similar  words  are  used, 
and  the  estate  is  given  to  the  children,  their  executors, 
administrators  and  assigns,  the  issue  of  any  deceased  child 
to  take  and  have  the  part  to  which  the  parent,  if  living, 
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would  be  entitled  (page  382),  and  this  Court  held  that  the 
children  did  not  take  a  vested  remainder,  and  the  hus- 
band of  a  deceased  child  had  no  interest  in  the  estate. 

In  Demill  va,  Beid,  et  al,y  71  Md,^  191,  the  Court  in  an 
exhaustive  review  of  the  authorities,  remarks:  **The 
Supreme  Court  of  New  Hampshire,  in  a  very  well  consid- 
ered case,  and  after  a  careful  review  of  the  authorities, 
said:  *The  result,  then,  of  the  authorities,  in  our  opin- 
ion, is  that  if  there  be  a  bequest  to  one  for  life,  and  then 
to  the  children  of  the  testator,  or  the  survivors  of  them, 
those  children  will  take  who,  at  the  death  of  the  tenant 
for  life,  answer  the  description  in  the  will,  to  the  exclu- 
sion of  the  representatives  of  those  who  are  then  dead.' 
This  we  think,  is  the  rule  when  the  bequest  is  in  those 
terms  and  nothing  more;  subject,  of  course,  to  the  mani- 
festation in  the  will  of  a  different  construction."  And 
further  **if  there  are  persons  answering  the  description  in 
e«9ewhen  the  contingency  happens,  they  alone  can  take/' 

The  words  of  the  testator  that  the  property  on  the  ex- 
piration of  the  life  estate  ^^shall  be  sold"  precluded  the 
idea  of  the  vesting  at  a  previous  time,  and  fixes  the 
period  when  the  estate  shall  become  the  property  of  the 
parties  named  in  the  will.  It  is  provided  in  the  will 
that  the  children  of  a  deceased  child  of  the  testator 
should  **  take  the  portion  to  which  the  parent y  if  living, 
would  have  been  entitled,''  thus  expressing  the  idea  that 
the  parent  could  take  nothing,  unless  living  at  the  period 
fixed  for  the  distribution.  Baily  va.  Love,  67  Md,y  602; 
Larmour  va.  Rich,  71  Md,,  382.  See  also  Le  Jeune  va,  Le 
Jeune,  2  Keen,  701,  referred  to  in  65  Md.,  545,  by  Ch.  J. 
Alvey. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

William  W.  Handy  by  his  will  devised  and  bequeathed 
certain  real  and  personal  property  to  his  wife  for  life, 
and  also  made  devises  and   bequests  to   his   children. 
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His  will  contained  the  following  clause  :  *^  It  is  my  will 
that  after  the  death  of  my  wife,  Mary  Ann  Handy,  that 
all  the  property  devised  to  her  for  life,  except  the  house 
and  lot  hereinbefore  devised  to  my  son,  Thomas  P. 
Handy,  after  her  death,  and  which  is  situate  on  St.  Paul 
street,  and  the  one  thousand  dollars  of  Baltimore  City 
Stock  devised  to  my  said  wife,  which  after  her  death  is 
to  be  vested  and  go  to  my  son  Thomas,  shall  be  sold  if 
necessary  for  equal  partition,  or  if  the  same  can  be 
accomplished  without  a  sale,  shall  be  divided  amongst 
my  children,  share  and  share  alike,  the  child  or  children 
of  any  deceased  child  to  take  the  portion  to  which  the 
parent,  if  living,  would  have  been  entitled.''  The  con- 
struction of  this  clause  is  the  object  of  the  present  suit. 
If  the  words  referring  to  the  ''child  or  children  of  any 
deceased  child"  had  been  omitted,  we  suppose  that  the 
meaning  of  the  clause  would  have  been  quite  clear.  In 
a  book  of  great  authority,  a  very  simple  and  satisfactory 
test  is  given  by  which  a  vested  estate  may  be  known. 
It  is  thus  stated:  ''Now,  when  a  remainder  is  limited 
to  a  person  in  esse  and  ascertained,  to  take  effect,  by 
words  of  express  limitation,  on  the  determination  of  the 
preceding  particular  estate,  this  remainder  is  most  clearly 
and  unquestionably  vested.  The  person  to  whom  the 
remainder  is  limited  may,  in  respect  of  the  limitation 
of  his  estate,  assert  a  right  to  the  possession,  as  soon  as 
the  possession  shall  fall. "  1  Preston  on  Estates,  70.  In 
the  reports  of  decided  cases,  we  may  find  paraphrases 
and  amplifications  of  the  language  in  which  this  rule  is 
expressed.  For  instance  in  Moore  vs,  Lyons,  26  Wendell^ 
144,  in  the  Court  of  Errors,  the  Chancellor  said  :  "For 
where  a  remainder  is  so  limited  as  to  take  effect  in  pos- 
session, if  ever,  immediately  upon  the  determination  of 
a  particular  estate,  which  estate  is  to  determine  by  an 
event  which  must  unavoidably  happen  by  the  eflSux  of 
time,   the   remainder  vests   in  interest  as  soon  as  the 
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remainderman  is  in  esse  and  ascertained  ;  provided  noth- 
ing but  his  own  death  before  the  determination  of  the 
particular  estate  will  prevent  such  remainder  from  vest- 
ing in  possession."  And  this  statement  of  the  rule  has 
been  highly  approved  in  judicial  opinions;  we  may  men- 
tion a  case  in  the  Supreme  Court  of  Massachusetts,  and 
two  in  the  Supreme  Court  of  the  United  States  :  Blanch- 
ard  vs,  Blanchard,  et  cd.  ,  1  AUen,  227  ;  Doe,  Lessee  of 
Poor  vs.  Considine,  6  Wallace,  476;  McArthur  vs.  Scott, 
113  U.  S.,  379.  The  testator  mentions  his  children  by 
name  in  the  previous  portions  of  his  will,  and  by  this 
clause  directs  an  equal  partition  of  the  property  in  ques- 
tion among  them  at  the  death  of  his  wife  ;  it  is  obvious 
that  the  sale  which  he  mentions  was  only  intended  as  a 
method  of  making  an  equal  division.  It  is  well  settled 
that  a  gift  to  children  to  take  effect  in  possession  imme- 
diately on  the  testator's  decease,  comprehends  the  chil- 
dren living  at  the  testator^s  death,  and  those  only. 
Ja-tTnan  on  Wills,  chapter  30,  section  4.  And  it  is  also 
settled  that  where  a  particular  estate  is  given,  and  there 
is  a  gift  over  to  children,  this  gift  will  embrace  the  chil- 
dren living  at  the  death  of  the  testator,  and  all  who  may 
subsequently  come  into  existence  before  the  period  of 
distribution.  Jarman  on  Wills,  chapter  30,  section  5. 
In  the  present  case  as  the  gift  is  to  the  children  of  the 
testator,  of  course,  none  of  the  objects  of  this  clause  of 
the  will  could  come  into  existence  after  his  death.  It  is 
clear  then  that  the  devise  and  bequest  (if  the  part  relat- 
ing to  the  children  of  the  testator's  children  be  omitted) 
is  a  gift  to  persons  in  existence  to  take  effect  in  posses- 
sion on  the  death  of  the  wife  ;  an  event  which  was  sure 
to  happen.  There  would  then  be  no  element  whatever 
of  contingency  about  it.  But  we  must  inquire  what 
influence  these  omitted  words  have  on  the  construction 
of  this  clause.  The  child  of  a  deceased  child  is  to  take 
the  share  to  which    his  parent,   if  living,    would  have 
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been  entitled.  Of  course,  this  must  mean  if  living 
when  the  shares  are  to  be  distributed  ;  that  is  to  say,  at 
the  death  of  the  tenant  for  life.  There  is  no  other  point 
of  time  to  which  the  living  can  rationally  be  referred. 
Most  certainly  not  to  the  death  of  the  testator,  because 
if  the  parent  were  not  living  at  that  time,  he  would  not 
be  comprehended  in  the  clause  at  all,  and  would  not 
therefore  be  entitled  to  any  share  for  his  child  to  take. 
And  this  reference  to  the  death  of  the  tenant  for  life  is 
in  accordance  with  the  established  construction  in  like 
cases.  Jarman  on  Wills,  chapter  48,  section  2 ;  Hervey  vs, 
McLaughlin,  1  Price,  264,  (cited  with  approbation  by 
this  Court  in  Engel  vs.  State,  useof  Geiger,  65  Md,,  515.) 
But  this  point  of  time  does  not  determine  whether  the 
gifts  to  the  parents  were  vested  or  contingent.  Expres- 
sions such  as  those  used  in  this  clause  have  been  associ- 
ated in  wills  with  other  language  complicated  and  in- 
volved in  great  variety  ;  and  the  Courts  have  declared 
their  eflfect,  according  as  they  have  been  able  to  ascer- 
tain the  intention  of  the  testator  in  each  particular  case. 
The  rules  of  construction  which  have  been  established 
are  necessarily  modified  by  the  differences  in  the  lan- 
guage of  the  wills,  and  the  state  of  things  to  which  it 
was  applied.  These  rules  are  intended  to  aid  the  Courts 
in  discovering  the  testator's  meaning  ;  but  we  fear  that 
there  is  some  ground  for  the  complaint  of  an  eminent 
Judge  that  on  many  occasions  the  testator's  intention 
has  been  defeated  by  the  application  of  rules  which  were 
intended  to  effectuate  it.  We  will  endeavor  to  escape 
this  reproach  in  the  present  case.  The  clause  declares 
that  the  child  or  children  of  a  deceased  child  shall  take 
the  parent's  portion  ;  but  it  does  not  state  what  is  to 
become  of  the  portion  of  a  deceased  child  in  case  he 
should  die  without  children.  Is  the  estate  which  was 
granted  to  him  by  the  previous  terms  of  the  clause  to  be 
divested?    if  so,  to  whom  is  it  given?     The  words  used 
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do  not  state  that  it  is  to  be  divested,  and  given  to  some 
one  else.  If  they  receive  this  construction,  it  must  be 
by  virtue  of  some  imperative  rule.  Let  us  see  if  there 
is  any  such  rule.  It  will  be  observed  that  the  meaning 
of  the  language  is  not  embarrassed  by  being  associated 
with  doubtful  or  ambiguous  provisions,  and  that  the 
question  is  presented  rather  barely  and  nakedly.  In 
Strother  vs.  Duiton,  1  De  Gex  &  Jones,  675,  a  testator 
made  a  bequest  to  his  daughter  and  her  husband,  and  at 
the  death  of  the  longer  liver  it  was  to  be  distributed 
equally  among  her  children,  and  it  was  then  stated,  *4n 
case  any  lawful  children  are  living  from  son  or  daughter 
being  dead,  the  issue  of  their  marriage,  that  such  child 
or  children,  shall  be  equally  entitled  to  the  part  or  share 
their  parents  would  be  entitled  to  if  they  had  been 
living."  The  daughter  had  several  children,  four  of 
whom  died  in  her  life-time  without  issue ;  it  was  held 
that  their  shares  vested  in  them  at  their  birth  and  were 
not  divested  ;  for  the  gift  in  favor  of  the  issue  of  the 
children  who  had  issue,  did  not  aflFect  the  shares  of  the 
children  who  died  without  leaving  issue.  In  Hervey  vs. 
McLaughlin^  1  Price,  264,  (already  cited)  there  was  a 
bequest  to  a  legatee  for  life,  and  after  her  death,  to  her 
three  children  in  equal  shares,  ^^and  in  case  of  the  death 
of  either  of  them,  the  share  of  such  as  might  die  to  go  to 
and  belong  to  the  children,  or  child,  if  but  one,  of  the 
child  so  dying."  Two  of  the  children  having  died  in 
thel  ife-time  of  the  testatrix,  one  leaving  children,  and 
the  other  without  children,  the  Court  held  that  the 
intention  of  the  testatrix  was  to  substitute  the  children 
of  those  dying  in  the  life-time  of  the  legatee  for  life  in 
the  place  of  their  parents,  and  that  the  parents  took 
vested  interests  on  the  death  of  the  testatrix,  subject  to 
be  divested  in  favor  of  their  children  on  their  death  in 
the  life-time  of  the  legatee  for  life  leaving  children  ; 
and  as  to  the  child  who  died  without  children  the  Court 
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held  that  she  took  her  share  absolutely  and  that  at  her 
death ,  it  devolved  on  her  personal  representatives.  To  the 
same  effect  are  Baldwin  V8,  Bogers,  3  De  Gex,  MacTKigh- 
ton  <&  Gordoriy  649  ;  Etches  vs.  Etches,  3  Drewry,  447  ;  In 
Re  Bennett's  Trusts,  3  Kay  &  Johnson,  280,  and  many 
other  cases.  In  McArthur  vs,  Scott,  113  U.  8.,  381,  the 
Supreme  Court  of  the  United  States  considering  a  direc- 
tion of  the  same  kind  in  a  will,  said  its  only  effect  was 
to  divest  the  share  of  any  deceased  legatee  leaving  issue, 
and  to  vest  it  in  such  issue.  In  view  of  these  authori- 
ties, we  think  that  we  are  justified  in  holding  that  a 
share  of  the  property  vested  in  each  of  the  children  of 
Wm.  W.  Handy  who  survived  him,  but  if  any  such 
child  should  leave  children  at  his  death,  his  share  was 
divested  in  favor  of  his  children  ;  and  that  it  was  not 
divested  by  the  death  of  the  child  in  the  life-time  of  the 
tenant  for  life  without  leaving  children.  The  clause  of 
the  will  in  question  disposed  of  both  real  and  personal 
property;  we  suppose  that  the  testator's  purpose  was 
the  same  in  regard  to  both  descriptions  of  property.  In 
the  cases  of  Engd  vs.  State,  use  of  Geiger,  65  Md.,  539, 
and  Straus  vs,  Bost,  67  Md,,  465,  it  was  decided  on 
bequests  and  devises  similar  to  the  one  in  this  case  that  ^ 
the  child  of  a  deceased  child  took  a  vested  estate  in  the 
share  which  his  parent  would  have  taken  if  he  had  been 
living  at  the  period  of  distribution.  In  EngeVs  Case  the 
Court  said  that  it  was  unmistakably  clear  that  the  tes- 
tator intended  to  substitute  the  child  of  the  legatee  who 
might  die,  in  the  place  of  the  parent.  But  the  rights  of 
a  child  of  the  testator  who  might  die  and  leave  no  chil- 
dren were  not  considered,  and  were  not  decided  in  either 
of  these  cases. 

Jesse  T.  Handy,  one  of  the  sons,  survived  the  testa- 
tor and  died  without  children  before  the  life  tenant.  By 
his  last  will  he  gave  all  his  property  to  his  wife  for  life, 
with  power  to  dispose  of  it  at  her  death.     She  also  died 
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before  the  life  tenant,  having  disposed  of  this  property 
by  will.  We  understand  that  no  question  is  made  about 
the  devolution  of  the  property  under  these  wills. 

The  pro  forma  decree  of  the  Court  below  not  being  in 
agreement  with  our  views  must  be  reversed,  and  the 
cause  remanded  in  order  that  a  decree  may  be  passed  in 
accordance  with  this  opinion. 

Decree  reversed^  with  costs, 

and  cause  remanded. 
(Decided  22nd  June,  1893.) 


A  motion  was  made  on  the  10th  of  July,  1893,  in  be- 
half of  Julia  J.  Handy,  for  a  re-hearing  of  the  foregoing 
case.     The  motion  was  overruled. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

A  motion  for  a  re-argument  has  been  filed  in  behalf 
of  Julia  J.  Handy.  She  is  the  only  child  of  Charles 
Handy,  a  son  of  the  testator,  who  died  in  the  life-time 
of  his  father.  The  motion  is  made  on  the  supposition 
that  we  decided  that  she  was  not  entitled  to  participate 
in  the  division  of  that  portion  of  her  grandfather's 
estate  which  was  left  to  his  widow  for  life. 

In  the  bill  of  complaint  filed  in  this  case,  it  is  alleged 
that  she  and  certain  other  descendants  of  the  testator 
are  the  only  persons  entitled  to  an  interest  in  this  prop- 
erty. It  was  not  denied  in  the  pleadings  or  in  the  argu- 
ment that  she  was  entitled  to  an  interest  in  the  prop- 
erty; but  in  one  of  the  answers  it  was  maintained  that 
the  representatives  of  Jesse  T.  Handy,  a  son  of  the  tes- 
tator who  survived  him,  and  who  died  in  the  life-time 
of  the  widow  were  also  entitled  to  a  share.  And  this 
was  the  controversy  in  the  case.  We  decided  this  con- 
troversy; but  had  no  occasion  to  consider  the  rights  ot 
Julia  J.  Handy,  as  they  were  not  drawn   in  question. 
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Some  of  the  expressions  in  the  opinion  would  militate 
against  her  claims,  if  they  were  separated  from  the  con- 
text, and  considered  without  reference  to  the  subject- 
matter  to  which  they  were  applied.  But  they  were  in- 
tended to  be  understood  as  applying  to  the  interest  of 
Jesse  T.  Handy,  which  was  the  sole  subject  of  discus- 
sion. In  the  investigation  of  the  question  we  cited  cer- 
tain general  rules  of  construction,  which  are  frequently 
of  great  use  in  ascertaining  the  meaning  of  a  testator 
when  it  is  doubtful,  but  are  never  to  be  applied  so  as  to 
defeat  his  intention  when  it  is  clear. 

The  property  at  the  death  of  the  widow  was  to  be 
divided  among  the  testator's  children;  'Hhe  child  or 
children  of  any  deceased  child  to  take  the  portion  to 
which  the  parent,  if  living,  would  have  been  entitled." 
A  share  of  the  property  vested  in  each  of  the  children 
who  were  living  at  the  time  of  his  death,  and  if  any 
child  died  before  the  period  of  distribution  leaving  chil- 
dren, they  were  substituted  in  his  place;  his  share  how- 
ever, was  not  divested  if  he  left  no  children,  but  it  went 
to  his  representatives.  Jesse  T.  Handy  was  in  this 
latter  category.  Julia  J.  Handy 's  father  died  before 
the  testator  made  his  will;  and  he,  therefore,  had  no 
interest  in  the  property.  But,  nevertheless,  the  testa- 
tor's intention  was  clear  that  she  should  take  a  child's 
part.  The  child  of  any  deceased  child  was,  by  the 
terms  of  the  will,  to  take  the  portion  to  which  the 
parent  would  have  been  entitled,  if  living  at  the  time 
when  the  division  was  appointed  to  take  place.  It  made 
no  difference  whether  the  death  occurred  in  the  life-time 
of  the  testator  or  after  his  decease;  the  mere  fact  that 
the  parent  was  dead  at  the  time  of  the  expiration  of  the 
widow's  life  estate  was  sufficient  to  complete  his  child's 
title.  If  the  deceased  parent  survived  the  testator,  the 
child  took  by  substitution  in  his  place;  but  if  he  died 
in  the  life-time  of  the  testator,  the  child's  title  was  by 
direct  and  original  gift. 
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We  see  no  necessity  for  a  re-argument  and  shall  there- 
fore overrule  the  motion. 

Motion  overruled  as  unnecessary. 
(Decided  11th  October,  1893.) 


Raphael  Downs  vs.  State  of  Maryland. 

Summoning  Grand  Juries — Regular  term  of  Court — General 

election. 

A  term  of  the  Circuit  Court  for  St.  Mary's  County,  designated  in 
section  2|,  of  Article  4  of  the  Constitution,  as  an  intermediate 
term,  to  which  jurors  shall  not  be  summoned,  is  a  "'regular 
term''  within  the  provisions  of  section  6,  of  Article  51  of  the 
Code  requiring  the  clerk  of  the  County  Commissioners  to  file 
with  the  clerk  of  the  Circuit  Court  a  list  of  the  male  taxable 
inhabitants  of  said  County  from  which  a  grand  jury  is  to  be 
selected,  not  less  than  twenty  days  before  the  beginning  of  the 
second  regular  term  after  each  general  election. 

A  general  election  for  representatives  in  Congress  and  for  President 
and  Vice-President  of  the  United  States,  is  a  general  election 
within  section  6  of  Article  51  of  the  Code,  requiring  the  grand 
jury  list  to  be  filed  twenty  days  before  the  second  regular  term 
of  the  Circuit  Court  after  each  general  election,  although  no 
State  officers  or  members  of  the  Geneml  Assembly  are  to  be  elected. 

The  selection  of  a  grand  jury  from  the  registries  of  voters  instead 
of  selecting  them  from  the  poll  books,  as  required  by  section  6, 
of  Article  51  of  the  Code,  will  not  invalidate  the  grand  jury, 
since  the  two  lists,  so  far  as  the  names  are  concerned,  are  identical. 

Appeal  as  upon  Writ  of  Error,  from  the  Circuit  Court 
for  St.  Mary's  County. 

The  appellant  was  indicted  in  the  Court  below  for  an 
assault  with  intent  to  kill  L.  J.  Wise.     A  plea  in  abate- 
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ment  was  filed  to  the  indictment.  The  State  demurred 
to  the  plea,  and  the  Court  (Crane,  J.,)  sustained  the 
demurrer.  The  traverser  thereupon  pleaded  not  guilty, 
and  submitted  his  case  to  the  Court,  who  found  him 
guilty  of  the  offence  charged  in  the  indictment,  and 
sentenced  him  to  confinement  in  the  penitentiary  for 
the  period  of  two  years.  The  case  is  further  stated  in 
the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McShbrry,  and  Briscoe,  J.,  for  the  appellee, 
and  submitted  on  brief  for  the  appellant. 

Joseph  H.  Ching,  and  Frank  N.  Holmes,  for  the  appel- 
lant. 

B,  Harris  Camalier,  Slate's  Attorney  for  St,  Mary's 
Countyj  for  the  appellee. 

John  Prentiss  Poe^  Attorney-General,  filed  a  brief  for 
the  appellee. 

FowLBR,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  from  the  Circuit  Court  for  St. 
Mary's  County,  and  the  errors  assigned  are  that  the 
grand  jury  which  found  the  indictment  on  which  the 
appellant  was  tried  and  convicted  was  illegally  drawn 
and  constituted — first,  because  the  Judge  selected  the 
one  hundred  and  fifty  names  from  a  tax  list  furnished 
by  the  clerk  of  the  County  Commissioners,  February 
Ist,  1893,  when  the  same  should  have  been  selected 
from  the  list  filed  by  the  said  clerk  prior  to  the  Septem- 
ber Terra,  1892,  of  said  Court;  and,  second,  because  the 
Judge  selected  the  said  names  from  the  duplicate  regis- 
tries of  voters  of  the  several  election  districts  of  St. 
Mary's  County,  instead  of  from  the  poll  books  of  the 
9  V.  78. 
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fleveral  election  districts,  filed  in  the  clerk's  office  of  said 
Court  after  the  last  general  election  of  1892. 

While  the  provisions  of  our  Code  in  reference  to  the 
drawing  of  juries  are  mandatory,  yet  we  have  always 
said  that  a  substantial  compliance  is  sufficient.  Green 
V8,  State,  59  Md.,  123;  Avirett  vs.  State,  76  Md,,  510. 

The  tax  list  from  which  the  grand  jury  was  selected 
in  this  case  may  be  assumed  to  have  been  correct  and 
complete  in  every  respect,  except  as  to  the  time  of  filing, 
for  the  plea  in  abatement  does  not  allege  any  other  de- 
fect, nor  is  there  anything  in  the  record  to  the  contrary. 
Indeed  the  tax  list  which  was  used  may  have  been  for 
anything  that  appears  in  the  case,  an  .exact  reproduction 
of  the  one  which,  it  is  contended,  should  have  been,  but 
was  not  used. 

But  in  addition  to  this  view,  it  would  appear  that  the 
tax  list  which  was  in  fact  used  by  the  Judge  in  selecting 
the  names  is  the  list  which  the  law  (Code,  Art.  51,  sec. 
6,)  designates.  The  clerk  of  the  County  Commissioners 
by  the  section  just  referred  to  is  required  to  file  with  the 
clerk  of  the  Circuit  Court  not  less  than  twenty  days 
before  the  beginning  of  the  second  regular  term  of  said 
Court  after  each  and  every  general  election,  a  fair  and 
complete  list  of  the  male  taxable  inhabitants  of  the 
county  not  under  twenty-five  years  of  age.  The  tax  list 
used  was  filed  with  the  clerk  of  the  Court  on  the  first  day 
of  February,  1893,  which  was  more  than  twenty  days  be- 
fore the  beginning  of  the  March  Term  of  the  Circuit 
Court  for  St.  Mary's  County.  It  is  conceded  that  the 
term  last  named  is  a  regular  term  of  the  Court,  but  it 
seems  to  have  been  supposed  that  the  December  Term 
was  not  a  regular  term,  because  it  is  a  '*non-jury  term," 
or  as  designated  in  the  Constitution,  Art.  4,  section  21, 
''intermediate  terms  to  which  jurors  shall  not  be  sum- 
moned." But  it  seems  to  us  very  clear  that  both  terms 
are  regular  terms, — the  times  for  holding  them  having 
been  fixed  and  regulated  by  law, — and  the  fact  that  a  jury 


Digitized  by 


Google 


APRIL   TERM,    1893.  131 


Downs  vs.  State. 


is  not  required  at  the  December  term  makes  it  none  the 
less  a  regular  term. 

Was  the  election  held  in  November  1892  '*a  general 
election?"  It  is  true  it  was  not  a  general  election  for 
members  of  the  General  Assembly,  and  state  officers 
generally,  but  it  was  a  general  election  for  representatives 
of  the  State  in  the  Congress  of  the  United  States,  as  pro- 
vided by  Art.  33,  sec.  118  of  our  Code,  and  for  election  of 
President  and  Vice-President  of  the  United  States.  Art. 
33,  sec.  109.  It  would  seem  therefore,  that  the  tax  list 
filed  on  the  first  of  Febuary,  1893,  was,  as  provided  by 
Art.  51,  sec  6,  filed  not  less  than  twenty  days  before  the 
beginning  of  the  second  regular  term  of  said  Court  after 
the  general  election  of  November,  1892. 

The  second  assignment  of  error  does  not  appear  to 
present  any  serious  difficulty,  for  while  the  Code  (Art. 
51,  sec.  6,)  provides  that  the  names  to  be  used  by  the 
Judge  in  the  selection  of  juries  shall  be  taken  from  the 
tax  list  and  the  poll  books,  it  will  be  seen  that  under  the 
registration  law  as  now  in  force,  the  registries  of  voters 
^nd  the  poll  books,  so  far  as  the  names  are  concerned  are 
identical,  the  former  showing  who  are  the  qualified 
voters,  and  the  latter,  while  containing  all  the  names  on 
the  former,  indicate  also  who  have  actually  voted.  Code, 
Art.  33,  sec  7. 

The  list  of  names  on  the  registry  and  poll  books  be- 
ing substantially  the  same,  the  selection  of  the  names 
from  either  would  be  a  sufficient  compliance  with  this  pro- 
vision of  the  law.  In  the  case  relied  upon  by  the  appellant, 
{Avirett  vs.  State^)  we  held  that  the  grand  jury  there  in 
<]ue8tion  was  not  legally  constituted  because  the  names 
were  not  selected  either  from  the  tax  list  or  the  poll 
books. 

The  rulings  appealed  from  will  be  affirmed,  and  the 
writ  of  error  dismissed. 

Writ  of  Error  dismissed. 

(Decided  22nd  June,  1893.) 
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Charles  B.  Olmstead  vh.  Henry  Bach.  Jr.,  and 
Joseph  A.  Myers,  trading  as  Henry  Bach  &  Son. 

Master  and  Servant — Contract  of  Employment — Entire  con- 
tract— Breach. 

A  contract  of  employment  for  a  year  for  a  certain  sum  per  week^ 
payable  weekly,  is  entire  and  indivisible,  and  only  one  action 
for  the  breach  thereof  can  be  maintained  by  the  discharged  em- 
ploye. 

Where  under  such  contract  the  employ^;  is  wrongfully  dismissed, 
and  all  wages  actually  earned  up  to  that  time  are  paid,  the  only 
action  he  would  have,  would  be  an  action  for  the  recovery  of 
damages  for  the  breach  of  the  contract,  and  he  could  not  main- 
tain an  action  for  salary  as  such  on  the  ground  that  he  was  ready 
and  willing  to  perform  his  work. 

Where  the  employe  sued  for  the  breach  of  the  contract  and 
obtained  judgment  for  only  one  week's  salary,  and  the  judg- 
ment was  satisfied,  no  further  recovery  can  be  had. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  Bryan,  Fow- 
ler, Page,  Roberts,  and  McSherry,  J.,  and  was  re- 
argued on  briefs  before  Robinson,  C.  J.,  Bryan,  Fowler, 
Page,  Roberts,  McSherry,  Boyd,  and  Briscoe,  J. 

William  L.  Hodge,  and  Charles  Marshall^  for  the  appel- 
lant. 

The  question  before  the  Court  is  whether,  under  such 
a  contract  as  that  set  out  in  the  declaration,  the  recovery 
of  the  judgment  for  one  week's  salary,  followed  by  the 
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satisfaction  of  the  judgment,  is  a  bar  to  this  suit  for 
salary  for  subsequent  weeks,  no  part  of  the  salary  now 
sued  for  having  been  due  at  the  time  of  the  institution 
of  the  suit  before  the  justice  in  which  the  judgment  was 
recovered  ? 

It  is  supposed  that  the  decisions  of  this  Court  in  the 
cases  of  Keedy  vs.  Long,  71  Md,,  385,  and  Keedy  vs. 
Crane,  71  Md,,  395,  are  decisive  of  this  case,  but  we 
believe  that  the  rule  announced  in  those  cases,  properly 
understood,  does  not  apply  to  the  questions  raised  here. 
It  will  be  observed  that  the  Court,  in  the  cases  referred 
to,  was  called  upon  to  decide  whether,  when  a  party  has 
resorted  to  one  of  the  two  alternative  remedies  to  which 
he  is  entitled  upon  the  "breach  of  the  contract  sued  upon, 
he  can  afterwards  avail  himself  of  the  other. 

In  the  case  of  Keedy  vs.  Long,  the  action  was  for  a 
breach  of  the  contract,  and  the  plea  alleged  that  she  had 
previously  sued  the  defendant  on  a  quantum  meruit,  and 
had  recovered  the  amount  of  her  salary  for  twenty  days, 
the  salary  being  payable  monthly  by  the  contract.  Such 
a  suit  could  only  have  been  maintained  on  the  theory 
of  the  total  rescission  of  the  contract.  No  recovery  for 
twenty  days  could  be  had  under  the  contract,  but  if  the 
plaintiff'  had  been  wrongfully  discharged,  she  could  treat 
the  contract  as  rescinded,  and  sue  for  the  actual  value 
of  her  services — quantum  meruit.  But  after  recovering 
in  such  an  action,  she  could  not  maintain  another 
founded  on  the  theory  of  the  continuance  of  the  contract. 
See  page  394. 

The  facts  conceded  by  the  pleadings  in  this  case  are 
that  the  suit  brought  by  the  appellant  was  not  a  suit 
which  assumed  that  the  contract  was  at  an  end.  It  was 
not  a  suit  on  a  quantum  meruit,  but  it  was  a  suit  to  re- 
cover under  the  contract  as  a  subsisting  obligation. 

The  recovery  in  that  suit  might  preclude  the  plaintiff 
from  bringing  another  suit  for  damages  for  lorongfully 
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diacharging  Am,  but  surely  will  not  preclude  him  fron* 
maintaining  the  present  suit,  which  is  exactly  the  same- 
kind  of  remedy  that  was  resorted  to  in  the  suit  before 
the  justice.  There  is  no  change  in  the  attitude  of  the 
plaintiff.  Had  he  sued  before  the  justice  for  one  week's 
wages  on  a  quantum  meruit^  and  recovered,  he  could  not 
afterwards  have  sued  on  the  contract.  But  he  may  have 
as  many  suits  on  his  contract  as  the  provisions  of  the  con- 
tract entitle  him  to. 

It  is  assumed  that  the  contract  sued  upon  has  been* 
rescinded.  In  the  Long  Case  it  had  been  rescinded,  be- 
cause both  parties  had  so  treated  it.  The  defendant  in 
that  case  discharged  the  plaintiff,  and  the  plaintiff 
recognized  the  contract  as  at  an  end,  and  proceeded  to 
bring  a  suit  which  she  could  not  have  brought  under 
the  contract.  She  sued  for  twenty  days'  work,  while 
under  the  contract  she  was  to  be  paid  monthly,  Accept-^ 
ing  the  contract  as  being  rescinded,  she  recovered  money 
on  that  theory  which  she  could  not  have  recovered  on 
the  theory  that  the  contract  was  still  in  force.  By  the 
act  of  both  parties  to  the  contract  in  that  case,  the  con- 
tract was  actually  rescinded.  But  here  there  has  been  na 
rescission  of  the  contract.  The  plaintiff  has  never  done 
anything  by  which  he  recognized  the  contract  as  being 
at  an  end.  It  has  been  broken,  undoubtedly,  but  there 
is  all  the  difference  in  the  world  between  a  broken  and  a 
rescinded  contract.  One  party  to  a  contract  may  break 
it,  but  unless  the  right  to  put  an  end  to  it  is  reserved  in 
the  contract  itself,  or  given  in  some  other  way,  he  can- 
not rescind  it  without  the  consent  of  the  other  party. 
In  fact,  it  Is  not  until  the  contract  is  broken  that  its 
legal  obligation  is  called  into  action.  When  a  man 
refuses  to  pay  his  note,  he  certaiuly  does  not  rescind 
the  contract  of  which  the  note  is  evidence.  He  breaka 
the  contract,  and  makes  himself  liable,  by  force  of  the 
contract  itself,  for  the  breach. 
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If  the  defendants  can  rescind  a  contract  by  simply  re- 
fusing to  perform  it,  the  plaintiflF  ought  to  be  allowed  to 
keep  it  alive  by  performance  or  oflFering  to  perform. 

In  the  case  of  Keedy  vs.  CranCy  although  the  recovery 
was  for  a  month's  wages,  and  not  for  a  portion  af  the 
month,  yet  it  appears  that  the  recovery  was  had  in  an 
action  on  a  quantum  meruit.     See  page  396. 

Now,  in  the  Long  Case  it  appears  that  the  action  in 
which  the  recovery  pleaded  was  had,  was  on  a  qTiantum 
meruit,  and  not  on  the  contract.  It  was  a  quantum 
meruit  also  in  the  Crane  Case,  and  the  contract  could 
only  have  been  referred  to  as  evidence  of  the  value  of 
the  services,  and  not  as  showing  the  obligation  to  pay 
for  them. 

The  recovery  therefore  before  the  magistrate  in  this 
case,  being  a  recovery  had  under  the  contract  itself,  does 
not  preclude  another  suit  under  the  same  contract  for 
other  amounts  falling  due  under  its  provisions. 

Did  the  facts  in  the  case  give  the  right  of  action 
asserted  by  the  plaintiff?  His  right  to  recover  is  based 
upon  the  terms  of  his  contract,  and  his  offer  to  perform 
his  part  of  it.  The  contract  in  this  case  is  divisible. 
There  is  no  gross  sum  promised  to  be  paid,  but  weekly 
payments  of  $50  as  long  as  the  contract  continues. 

This  suit  is  not  for  damages  for  dismissing  the  plain- 
tiff, but  for  refusing  to  pay  his  salary  for  five  weeks, 
being  all  that  was  due  when  the  suit  was  brought. 

The  language  used  in  Keedy  vs.  Long,  71  Md.,  389,  is 
somewhat  stronger  than  the  English  authorities  there 
referred  to  warrant.  In  speaking  of  *  ^constructive 
service,"  the  Court  says  (page  389):  ''It  was  formerly 
determined  in  England,  and  followed  in  some  cases  in 
this  country,  that  in  such  a  case  (of  wrongful  discharge) 
the  servant  holding  himself  in  readiness  to  perform  his 
contract,  and  being  able  and  willing  to  do  so,  was  en- 
titled to  recover  his  wages  for  the  whole  term,  upon  the 
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ground  of  conBtructive  service.  This  doctrine  had  its 
origin  in  a  decision  of  Lord  Ellknborough  at  Nisi  Prius 
in  Gandell  vs.  Pontigny,  4  Camp.,  375.  It  was  followed 
in  other  cases,  then  doubted,  again  adopted,  but  finally 
repudiated  altogether  in  Elderton  vs.  EmmenSy  6  C.  B.y 
160;  Goodman  vs,  Pocock,  15  Q.  B.,  576.'* 

Now  what  is  known  as  'Hhe  doctrine  of  constructive 
service,"  as  stated  by  Lord  Ellenborough,  4  CampbeU, 
375,  is  that  if  the  servant  was  always  ready,  able  and 
willing  to  perform  his  part,  he  could  after  the  time  fixed 
for  payment  by  the  contract,  recover  his  whole  compen- 
sation in  an  action  oiindebitaius  assumpsit,  on  the  ground 
that  his  readiness  and  willingness  to  perform  was  con- 
structively performance  by  him.  It  is  very  important 
to  note  that  this  doctrine  had  relation  to  the  form  of 
action,  and  the  meaning  of  the  decision  is  lost  unless 
this  be  borne  in  mind. 

It  is  well  settled  that  after  a  contract  has  been  exe- 
cuted, the  consideration  may  be  recovered  in  an  action  of 
indebitatus  assumpsit,  without  declaring  on  the  contract 
itself.  When  there  is  no  special  count,  but  tlie  ordinary 
count  for  work  and  labor,  money  due  for  work  actually 
performed  under  a  special  contract  may  be  recovered. 

Now  in  Gandell  vs.  Po7itigny,  4  Camp.,  375,  the  declar- 
ation only  contained  the  commxyix  count  for  work  and  labor, 
and  Lord  Ellenborough  said:  '^If  the  plaintiff  was  dis- 
charged without  a  sufficient  cause,  I  think  this  action 
maintainable.  Having  served  a  part  of  the  quarter,  and 
being  willing  to  serve  the  residue,  in  contemplation  of 
law  he  may  be  considered  to  have  served  the  whole. 
The  defendant  was  therefore  indebted  to  him  for  work 
and  labor  in  the  sum  sought  to  be  recovered." 

Such  a  declaration  as  that  in  Gandell  vs.  Pontigny, 
could  only  be  sustained  by  proof  of  work  and  labor  done. 
An  executed  contract  would  sustain  such  a  count  for  work 
and  labor,  and  the  readiness  to  perform,  on  the  part  of  the . 
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plaintiff,  would  be  taken  in  law  as  performance  so  as  to 
make  the  contract  an  executed  one  in  such  an  action. 
This  is  the  doctrine  of  constructive  service.  And  it 
will  he  seen  that  it  is  as  to  this  part  of  the  decision  of 
Lord  Ellenborough,  that  he  has  been  overruled. 

In  Fewings  vs,  Tisdal,  1  Fxch.,  295,  the  declaration 
was  indebitatvs  assumpsit  for  work  and  labor.  The  work 
had  not  in  fact  been  done,  and  the  Court  refused  to  sus- 
tain tl^e  action  by  the  servant  in  that  form,  repudiating 
the  doctrine  of  constructive  service  as  held  by  Lord 
Ellenborough  in  GandeU  vs.  Pontigny. 

This  feature  of  the  decision  in  Fewings  vs,  Tisdal  and 
like  cases,  is  pointed  out  by  the  Judges  in  Emmens  vs. 
Elderton,  particularly  in  the  opinion  of  Crompton,  J.,  4, 
H.  L.  C,  ri44,  646-7,  and  in  Mr.  Smith's  notes  on  Cutter 
vs.  Powell^  2  Smith's  Leading  Cases  (9th  Ed.)^  1245. 
After  stating  that  Ganddlvs,  Pontigny  htsis  been  overruled, 
referring  to  Fewings  vs.  Tisdal,  1  Exch.,  295,  and  to  Em- 
mens vs.  Elderto9ij  4  H.  L,  C,  624,  the  author  proceeds: 
"It  is  now,  however,  clear  that  this  remedy  is  not  open 
to  him,  for  he  cannot  allege  that  the  defendant  is  indebted 
for  work  done,  but  it  does  not  follow  from  Fewings  vs.  Tis- 
dal, that  a  special  action  of  debt  averring  a  contract  to  pay, 
a  continuing  readiness  on  the  part  of  the  servant  to  serve, 
and  a  dispensation  of  service  on  the  part  of  the  master, 
might  not  be  maintained."  And  in  support  of  this 
statement,  he  refers  to  the  opinion  of  Mr.  Justice 
Crompton  in  Emmens  vs.  Elderton,  one  of  the  cases  cited 
by  this  Court  in  Keedy  vs.  Long. 

In  Goodman  vs.  Pocock,  15  Q.  B.,  576,  also  cited  by 
this  Court,  the  plaintiff  had  brought  an  action,  with  a 
special  count,  for  wrongful  dismissal,  and  also  an  indebi- 
tatus count  for  work  and  labor.  The  trial  Judge  directed 
the  jury  not  to  allow  for  the  salary  during  the  quarter 
broken  by  the  dismissal,  assigning  as  a  reason  that  it 
could   only  be  recovered  in  the  indebitatus  count,  and  in- 
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asrnuch  as  the  particulars  of  demand  did  not  include  it, 
no  recovery  for  it  would  be  had  in  that  action.  The 
plaintiff  then  brought  another  suit  in  indebitcUus  assump- 
sit for  the  wages  for  the  broken  quarter,  but  it  was  held 
that  he  could  not  recover,  because  in  his  first  action  for 
wrongful  dismissal,  he  had  treated  the  contract  as  sub- 
sisting, and  had  recovered  damages  for  the  breach,  in 
which  suit  he  might  have  recovered  wages  for  the  broken 
quarter  as  damages,  and  that  he  could  not  bring  indebi- 
tatus assumpsit  for  these  wages,  as  that  suit  assumed  that 
the  contract  was  at  an  end.  But  that  case  by  no  meana 
decides  that  the  servant  could  not  stie  on  the  contract. 
On  the  contrary  it  expressly  decides  that  the  '^servant 
may  treat  the  contract  as  rescinded  and  bring  indebitatus 
assumpsit,  or  he  may  sue  on  the  contracty  but  he  cannot  do 
both." 

In  the  case  at  bar  the  suit  before  the  justice  was 
a  suit  on  the  contract,  and  the  present  suit  is  also  a  suit 
on  the  contract.  Both  suits  assume  the  contract  to  be 
a  subsisting  contract,  and  there  are  two  suits  instead  of 
one,  because  the  form  of  the  contract  gives  rise  to  more 
suits  than  one. 

The  language  of  Lord  Campbell  in  Clossma^n  vs,  Lor- 
coste,  (28  E,  L,  (P  Eq.  R.,  140),  cited  by  this  Court  in 
Keedy  vs.  Long,  is  not  in  conflict  with  our  position.  He 
says:  **But  if  the  contract  is  entirely  broken  and  the 
relation  of  employer  and  employed  put  an  end  to,  I  agree 
that  the  party  suing  has  the  right  to  allege  in  his  declar- 
ation the  whole  gravamcTt  that  he  suffers  by  such  breach 
of  contract." 

The  breach  of  contract  sued  for  before  the  magistrate 
was  the  non-payment  of  a  week's  salary,  not  for  the 
wrongful  dismissal  of  the  plaintiff".  The  plaintiff*  elected 
to  regard  the  contract  as  still  in  force,  and  refused  to 
acquiesce  in  its  attempted  rescission  by  the  defendants. 
He  could  not  assign  as  a  breach  the  non-payment  of  salary 
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not  yet  due  by  the  terms  of  the  contract,  but  was  obliged 
to  wait  until  it  became  due.  He  alleged  the  whole  dam- 
age to  which  he  was  entitled  under  the  contract  at  the 
time  he  brought  suit. 

In  support  of  the  proposition  that  the  contract  is 
divisible,  the  following  authorities  were  referred  to  :  1 
Story  on  Contracts,  (5th  Ed.),  sec.  26;  Cf.  Davis  vs, 
MaxweU,  12  Met,,  286;  Nichols  vs,  Coolahan,  10  Met,,  449; 
More  vs.  Bonnet,  40  Col,,  251;  Bodemer  vs,  HazLehurst,  9 
GiU,  289,  294-5;  Perkins  vs.  Hart,  11  Wheaton,  251;  2 
Smith's  L,  C.  (8<A  Ed.,)  42,  and  cases  there  cited.  {Cut- 
ter vs,  FoweU,  notes.)  See  also  Secor  vs.  Stunjis,  ^^  N, 
Y.,  548;  Badger  vs,  Titcomb,  15  Pick.,  414;  Story  on 
Contracts,  (bth  Ed,)  sec,  38;  Dugan  vs,  Anderson,  36  Md., 
567;  Sickels  vs.  Pattison,  14  Wend.,  257. 

If  it  be  granted  that  this  contract,  or  its  performance, 
was  severable,  then  each  default  will  support  an  action 
of  assumpsit,  and  it  was,  therefore,  not  only  proper,  but 
also  possible,  to  sue  at  the  end  of  each  week  for  which 
wages  had  not  been  paid.  Each  of  these  stipulations  is 
considered  as  a  several  contract.  Badger  vs.  Titcomb,  15 
Pi<:k.,  414;  Chief  Justice  Marshall  in  Faw  vs.  Mar- 
steller,  2  Cranch,  10. 

The  first  judgment,  therefore,  is  not  a  bar  to  another 
action  for  salary  subsequently  coming  due.  Isaacs  vs. 
Davies,  68  Ga,,  169.  This  is  a  case  directly  in  point 
and  does  not  seem  to  have  been  questioned  in  any  of  the 
authorities  or  decided  cases.  See  also  the  case  of  Hun- 
tington vs.  Ogdensburg,  dec.  B,  B.  Co.,  7  Am,  Law  Beg., 
{N.  S.),  143  (Su.  Ct.  N.  Y.,);  the  same  case  not  so  fully 
nor  so  well  reported  in  33  How.  Pr.,  416.  See  further 
Bendemagle  vs.  Cocks,  19  Wendell,  207,  208:  I'hompson 
vs.  Wood,  1  Hilton,  93;  Fowler  vs.  Armour,  24  Ala.,  194, 
199;  Lord  vs,  Belknap,  1  Cush.,  279;  Armjield  vs.  Nash, 
31  Miss.,  361;  Blun  vs.  Holitzer,  53  Ga,,  82;  Sterner  vs. 
Gower,   3    Watts  &  Serg.,  136;  Perry  vs.   Harrington,   2 
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Mete,  368;  Greenleaf  vs.   Kellogg,  2  Mass.,  568;  Sickels 
V8.  Puttison,  supra;  Eodemer  vs.  Hazelhurst,  9  GKU,  294-5. 

Frank  Gosnell  (with  whom  was  Thomas  M.  Lanahan, 
on  the  brief,)  for  the  appellees. 

The  contract  under  consideration  is  an  '^entire  con- 
tract/'  and  in  the  dismissal  of  the  appellant  by  the 
appellees  there  was  but  one  breach,  and,  therefore,  there 
can  be  but  one  cause  of  action,  and  the  recovery  before 
the  magistrate,  and  the  satisfaction  of  that  judgment, 
is  a  bar  to  the  present  action.  Dugan  vs.  Anderson,  36 
Md.,  585;  McCullough  Iron  Co.,  vs.  Carpenter,  67  Md., 
554;  Keedy  vs.  Long,  71  Md.,  385;  Keedy  vs.  Crane,  71 
Md  ,  395;  Clossman  vs.  Lacoste,  28  Eng.  L.  d:  Eq.,  140; 
James  vs.  Allen  County,  44  Ohio  State,  226;  Booge  vs. 
Pacific  Railroad,  33  Mo.,  212. 

In  the  cases  of  Keedy  vs.  Long  and  Keedy  vs.  Crane, 
71  Md.,  385  and  395,  the  doctrine  of  ^'constructive  ser- 
vice" for  the  first  time  was  urged  upon  this  Court,  and 
counsel  for  Miss  Long  and  Miss  Crane,  relied  upon  the 
cases  of  Armfield  vs.  Nash,  Z\  Miss.,  361,  CoWurn  vs. 
Woodxvorth,  31  Barhour,  381,  Thompson  vs.  Wood,  1  Hilton, 
97,  and  Foivler  vs.  ArmAjur,  24  Ala.,  199,  in  support 
thereof,  but  this  Court,  considering  the  doctrine  utterly 
indefensible  and  untenable,  said,  on  page  389,  Judge 
McSherry  delivering  the  opinion,  that  *4t  was  formerly 
determined  in  England,  and  followed  in  some  cases  in  this 
country,  that  in  such  a  case  the  servant  holding  himself  in 
readiness  to  perform  his  contract,  and  being  able  and  will- 
ing to  do  so,  was  entitled  to  recover  his  wages  for  the  whole 
term,  upon  the  ground  of  constructive  service.  This 
doctrine  had  its  origin  in  a  decision  by  Lord  Ellen- 
borough  at  nisi prius,  in  Gandell  vs.  Pontigny,  4  Camp., 
315] S.  C,  1  Starkie,  198.  It  was  followed  in  other 
cases,  then  doubted,  again  adopted,  but  finally  repudiated 
altogether  in  Elderton  vs.  Emmens,  6  C.  B.,  160;  Goodman 
vs.  Pocock,  15  Q.  B.,  576." 
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This  Court  has  positively  refused  to  be  bound  ])y  the 
doctrine,  and  has  repudiated  the  cases  in  New  York, 
Mississippi  and  Alabama,  and  it  is  to  be  noted  that  the 
cases  in  New  York  have  been  expressly  overruled  by  the 
Court  of  Appeals  of  that  State  in  Uoword  vs.  Daly,  61  N. 
F.,  373,  and  the  remaining  cases  in  Mississippi  and  Ala- 
bama were  repudiated  and  disapproved  by  that  Court  in 
that  case,  and  by  the  Supreme  Court  of  Ohio  in  James  vs. 
Alien  Co. J  44  Ohio  St.,  226,  and  by  the  Court  of  Appeals 
of  Illinois  in  Jones  vs.  Dunton,  7  IIL  App.,  580. 

McSherryj  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  alleges  that  the  plaintiff 
and  defendants  entered  into  a  written  contract  under 
seal,  whereby  the  latter  agreed  to  pay  to  the  former  a 
salary  of  fifty  dollars  per  week,  payable  weekly,  as  com- 
pensation for  the  services  of  the  plaintiff  as  cutter  in  the 
business  of  the  defendants,  and  that  the  plaintiff  agreed, 
in  consideration  of  said  salary,  to  devote  his  time  and  at- 
tention to  the  business  of  the  defendants,  as  is  usual  in  con- 
ducting a  merchant  tailoring  business.  The  agreement 
further  provided  that  the  contract  should  continue  in 
full  force  for  one  year  from  February  the  first,  1892, 
to  February  the  first,  1893.  The  declaration  also  avers 
that  the  plaintiff  entered  into  the  service  of  the  defend- 
ants under  the  above  contract,  and  performed  his  duty 
thereunder  until  April  the  fifth,  1892,  when  the  defend- 
ants refused  to  permit  him  to  perform  his  part  of  said 
contract  or  to  pay  him  the  salary  to  which  he  was  enti- 
tled thereunder  after  April  the  ninth,  1892.  It  further 
alleges  that  the  plaintiff  has  always  been  ready  and 
willing  to  perform  his  part  of  the  contract,  and  to  ren- 
der the  services  which  he  agreed  thereby  to  perform, 
and  has  always  held  himself  in  readiness,  and  ofi*ered 
to  perform  said  services  according  to  said  contract,  but 
that  the  defendants  have  refused  to  permit  him  to  per- 
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form  the  contract  on  his  part,  and  have  refused,  and 
still  do  refuse  to  pay  him  the  salary  of  fifty  dollars  a 
week,  as  therein  provided,  since  April  the  ninth,  1892. 
It  concludes  with  a  claim  by  the  plaintiff  ''that  there 
is  due  and  unpaid  to  him  of  the  amount  payable  to  him 
under  said  contract,  the  sum  of  two  hundred  and  fifty 
dollars,  being  the  amount  of  said  weekly  salary  stipulated 
to  be  paid  by  said  contract  to  the  twenty-fifth  of  May, 
1892." 

Among  the  defences  relied  on  the  defendants  pleaded 
that  on  April  the  fifth,  1892,  they  dismissed  the  plain- 
tiff from  their  service,  and  at  the  same  time  paid  him 
all  wages  or  salary  due  to  him  under  the  contract  down 
to  April  the  ninth,  the  end  of  the  week  terminating  four 
days  after  his  dismissal;  that  nine  days  after  said  dis- 
missal the  plaintiff  brought  suit  against  the  defendants 
before  a  justice  of  the  peace  upon  the  identical  contract 
and  cause  of  action  sued  on  in  the  case  at  bar,  and  that 
thereafter  the  plaintiff  recovered  judgment  in  that  suit 
for  the  sum  of  fifty  dollars  and  costs,  which  judgment 
was  fully  paid  and  satisfied  by  the  defendants  before  the 
pending  action  was  brought.  To  this  plea  the  plaintiff 
replied,  that  after  the  pretended  dismissal  of  him  by 
the  defendants,  he,  notwithstanding  the  dismissal,  pre- 
sented and  offered  himself  to  the  defendants  as  ready 
and  willing  to  perform  his  part  of  the  contract  set  forth 
in  the  declaration,  and  did  in  fact  continuously  so  offer 
to  perform  the  same,  and  that  the  suit  mentioned  in  said 
plea  was  a  suit  for  his  salary  for  one  week  under  said 
contract.  This  replication  was  demurred  to.  The  Bal- 
timore City  Court  sustained  the  demurrer  and  entered 
judgment  thereon  for  the  defendants.  The  plaintiff 
thereupon  took  this  appeal  from  that  judgment. 

It  is  apparent  from  this  outline  of  the  pleadings  that 
the  wages  or  salary  now  sought  to  be  recovered  as  well 
as  those  sued  for  before  the  magistrate,  were  not  wages 
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or  salary  which  had  been  actually  earned,  but  were 
wages  or  salary  for  work  and  labor  that  the  plaintiff 
was  ready  and  willing,  but  had  not  been  allowed,  to 
perform.  That  the  contract  declared  on  was  broken  by 
the  defendants  when  they  dismissed  the  plaintiff  is  con- 
ceded, or  at  least  is  not  denied,  by  the  pleadings.  For 
that  breach  the  plaintiff  was  clearly  entitled  to  recover. 
But  to  what  extent  and  how  often  ?  The  answer  to  these 
inquiries  involves  at  the  very  outset  an  examination 
of  the  scope  of  the  agreement  set  forth  in  the  declara- 
tion, as  to  whether  it  is  an  entire  or  divisible  one;  because 
if  it  be  entire  and  indivisible,  and  there  has  been  but  a 
dingle  breach,  but  one  action  can  be  brought  therefor. 
The  contract  is  one  of  hiring.  Under  it  the  plaintiff 
was  employed  as  a  cutter  at  fifty  dollars  per  week,  pay- 
able weekly,  and  it  was  expressly  provided  that  this 
employment,  and  this  weekly  payment  of  wages  should 
continue  for  one  year.  The  duration  of  the  employ- 
ment was  as  much  an  integral  part  of  the  agreement  as 
the  stipulation  relating  to  the  amount  of  the  compensa- 
tion, and  the  stated  periods  for  its  payment.  It  was 
not  a  hiring  by  the  week  payable  weekly,  because  it 
was  explicitly  declared  that  it  should  continue  for  a 
year.  It  was  not  fifty-two  separate,  independent  con- 
tracts, but  one  indivisible  agreement  covering  the  period 
of  a  year  and  making  provision  for  the  weekly  payment 
of  wages.  The  consideration  for  the  plaintiff's  under- 
taking was  the  defendants'  agreement  to  pay  him  fifty 
dollars  a  week  and  to  employ  him  as  a  cutter  for  one 
year.  The  latter  was  as  much  a  part  of  the  considera- 
tion pronoiised  him  for  entering  the  service  of  the  defend- 
ants as  the  former;  for  it  would  be  wholly  unreasonable 
to  assume,  as  any  other  construction  must,  that  it  was 
the  intention  of  the  parties  that  the  hiring  should  be 
for  a  week  determinable  by  notice,  or  else  merely  a  hir- 
ing at  will  as  it  undoubtedly  would  have  been  had  there 
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been  no  stipulation  as  to  its  duration.  McCuUough  Iron 
Co.  V8.  Carpenter,  67  Md.,  554.  The  good  sense  and 
reasonableness  of  the  particular  ease  must  always  guide 
and  govern  Courts  in  determining  whether  a  contract  is 
divisible  or  entire.  Dugan  vs.  Anderson,  36  Md.,  585; 
Jones  vs.  Dunn,  3  FF.  (fc  /S'.,  109;  Robinson  vs.  Green,  3 
Mete,  159.  Whether  a  contract  must  be  sued  on  as  an 
entirety  or  is  divisible  and  can  become  the  foundation  of 
separate  suits  for  the  infraction  of  independent  stipula- 
tions depends  on  its  terms;  and  in  order  to  arrive  at  a 
correct  construction  due  regard  must  be  had  to  the  in- 
tention of  the  contracting  parties  as  revealed  by  the 
language  which  they  have  employed,  and  the  subject- 
matter  to  which  it  has  reference.  Broumel  vs.  Rayner, 
68  Md.,  47;  Brewster  &  Spratt  vs.  Frazier,  32  Md.,  308; 
Brantly* s  Law  of  Contract,  216. 

Obviously  the  appellant  expected  and  contracted  for 
continuous  employment  for  a  year,  and  not  for  a  weekly 
or  still  more  precarious  hiring  at  will;  and  the  appellees 
contemplated  securing  a  permanent  cutter  in  their  tailor- 
ing business.  Certainty  in  the  duration  of  the  employ- 
ment as  well  as  exemption  from  the  annoyance  incident 
to  frequent  changes  in  such  an  employe,  were  manifestly 
within  the  contemplation  of  both  of  the  parties  to  the  con- 
tract when  it  was  entered  into,  and  with  these  considera- 
tions before  them  it  seems  to  us  clear  that  the  appel- 
lant never  supposed  himself  only  hired  by  the  week  or 
at  will,  and  equally  clear  that  the  appellees  never  under- 
stood that  their  employe  was  at  liberty  to  terminate  the 
engagement  upon  a  week's  notice.  The  hiring  was  for 
a  year,  and  the  wages  were  payable  in  weekly  instal- 
ments of  fifty  dollars  each.  The  subsidiary  provision 
as  to  the  payment  of  the  wages  each  week  does  not  split 
up  the  contract  into  as  many  agreements  as  there  were 
payments  or  periods  named  for  payments  to  be  made, 
Norrington  vs.   Wright,  115  U.  S.,  188;  nor  is  it  inconsis- 
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tent  with  a  yearly  hiring,  Norton  vs,  Cowell,  65  Md.,  362; 
Fawcett  vs.  Cash,  b  B.  dc  Ad,,  908;  for,  as  said  by  Lord 
Kenyon  in  The  King  vs.  Inhabitants  of  Birdbrooke,  4  T. 
R.J  245:  ** Whether  the  wages  are  to  be  paid  by  the  week 
or  the  year  can  make  no  alteration  in  the  duration  of  the 
service  if  the  contract  were  for  a  year.  *'  The  contract  is, 
then,  an  entire,  and  not  a  divisible  one.  It  does  not  con- 
sist of  distinct  and  independent  subjects  which  admit  of 
being  separately  executed  and  closed.  A  dismissal  dur- 
ing the  year  was  consequently  a  breach  of  the  contract 
as  an  entirety,  and  furnished  the  party  not  in  default 
with  a  good  cause  of  action.  The  contract  being  entire, 
and  having  created  the  relation  of  master  and  servant 
and  the  latter  having  been,  as  averred  in  the  pleadings, 
dismissed  before  the  expiration  of  the  term  for  which  he 
had  been  engaged,  what  redress  was  open  to  him?  Ob- 
viously but  one  remedy  for  the  recovery  of  the  whole 
damage  sustained  by  him.  In  Keedy  vs.  Long,  71  Md., 
389,  this  Court  said:  '^A  servant  wrongfully  discharged 
has  only  two  remedies  open  to  him  at  law,  either  of 
which  he  may  pursue  immediately  on  his  discharge. 
First,  he  may  treat  the  contract  as  continuing,  and  bring 
a  special  action  against  the  master  for  breaking  it  by 
discharging  him ;  and  this  remedy  he  may  pursue  whether 
his  wages  are  paid  up  to  the  time  of  his  discharge  or  not; 
or,  secondly,  if  his  wages  are  not  paid  up  to  the  time  of 
his  discharge,  he  may  treat  the  contract  of  hiring  as  re- 
scinded,  and  sue  his  master  on  a  quantum  meruit  for  the 
services  he  has  actually  rendered.  These  two  alternative 
remedies  are  the  only  ones  open  to  him.  Mayne  on  Dam- 
ages, 159.  Upon  a  quantum  meruit  he  can  only  recover 
for  the  services  actually  rendered.  Archard  vs.  Hoinor,  3 
€arr.  d  P.,  349;  Smith  vs.  Hayward,  7  Adol  &EI.,  544. 
In  an  action  for  damages  for  a  breach  of  the  contract  he 
will  be  entitled  to  recover  the  actual  damages  he  has  sus- 
tained, in  addition  to  the  wages  earned;  and  in  case  he  has 
10  V.   78. 
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hj  diligence  been  unable  to  secure  other  employment, 
during  the  entire  term,  he  can  recover  the  entire  wages, 
less  the  amount  he  has  actually  earned  during  the  interim, 
or  the  amount  he  might  have  earned  by  the  exercise  of 
proper  diligence  in  seeking  for  employment  in  the  same 
or  similar  business.  Wood  on  Mas,  A  Serv.,  249;  Mayne 
on  DamageSy  158;  Elderton  vs,  Emmens,  Q  C.  B,,  160; 
Goodman  vs.  Pocock,  15  Q.  B,,  576."  Jaffray  vs.  King, 
34  Md.,  217. 

In  the  case  at  bar  the  pleadings  show  that  all  wages 
earned  by  the  appellant  had  been  paid  to  him  in  full 
up  to  the  end  of  the  week  during  which  he  was  dis- 
missed. When  he  brought  suit  before  the  justice  of 
the  peace  he  had  earned  no  wages  which  had  not  been 
paid  him,  for  he  had  rendered  no  services  after  his  dis- 
missal. He  was  therefore  at  that  time  in  no  position  to 
sue  upon  a  quantum  meruit  for  the  value  of  services 
actually  performed;  and  he  could  only  recover  in  that 
suit  damages  for  a  breach  of  the  entire  contract,  unless 
the  contract  was  divisible  into  fifty-two  independent 
agreements  each  capable  of  being  separately  executed 
and  closed.  His  wages  having  been  paid  in  full  up  to 
the  time  of  his  dismissal  he  had  no  option  as  to  the 
remedies  which  he  might  pursue.  He  was  confined  to 
an  action  for  the  recovery  of  damages  which  he  had  sus- 
tained by  a  breach  of  the  contract,  because  successive 
actions  instituted  for  the  recovery  of  fractions  of  the 
same  aggregate  damages  cannot  be  supported.  His  suit 
before  the  magistrate  was,  whatever  it  purported  to  be, 
a  suit  for  the  breach  of  the  contract  of  hiring.  It  could 
have  been  for  nothing  else,  except  for  services  never 
rendered,  the  value  of  which  was  measured  by  the  price 
agreed  to  be  paid  for  them  when  actually  performed. 
There  was  but  one  dismissal  and  but  one  breach,  and  the 
plaintiff^  could  not  split  up  his  cause  of  action,  recovering 
a  part  of  his  damages  in  one  suit  and  the   remainder 
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afterwards  in  other  suits  for  that  single  breach.  ^'It  is 
an  ancient  and  familiar  rule  of  law  that  only  one  action 
can  be  maintained  for  the  breach  of  an  entire  contract, 
and  the  judgment  obtained  by  the  plaintiff  in  one  suit  may 
be  pleaded  in  bar  of  any  second  proceeding.  Sedgtvick 
on  Damages,  224."  Dugan  vs.  Anderson,  36  Md,,  584. 
It  was  the  appellant's  plain  duty  to  include  all  that 
belonged  to  that  cause  of  action — that  one  breach — in 
the  first  suit,  so  that  one  proceeding  and  one  recovery 
should  settle  the  rights  of  the  parties.  It  would  be  at 
his  own  risk  and  peril  if  he  negligently  or  ignorantly 
omitted  a  part  of  what  might  properly  have  been  em- 
braced in  the  cause  of  actioa  in  the  first  suit.  Or  as 
expressed  by  Lord  Campbell  in  Clossman  vs.  Lacoste,  28^ 
Eng.  L.  (&  Eq.  B.,  140,  '*if  the  contract  is  entirely  broken, 
and  the  relation  of  employer  and  employed  put  an  end 
to,  I  agree  that  the  party  suing  ought  to  allege  in  his 
declaration  the  whole  gravamen  that  he  suffers  by  such 
breach  of  contract,  and  that  he  may  recover  therein  all 
the  damages  that  may  ensue  to  him  inconsequence." 
Again,  as  clearly  put  by  the  Supreme  Court  of  Ohio  in 
James  vs.  Allen  County,  44  Ohio  St.,  226:  ^*As  a  result  of 
the  authorities,  as  well  as  upon  principle  we  are  satisfied 
that  in  such  a  contract  as  the  one  in  the  case  at  bar, 
where  the  employe  is  wrongfully  dismissed,  but  all 
wages  actually  earned  up  to  that  time  are  paid,  the  only 
action  the  employe  has,  whether  he  brings  it  at  once,  or 
waits  until  the  entire  period  of  time  has  expired,  is  an 
action  for  damages  for  the  breach  of  the  contract;  and 
the  measure  of  damages  will  be  the  loss  or  injury  occa- 
sioned by  that  breach,  and  one  recovery  upon  such  claim 
whether  the  damages  be  denominated  loss  of  wages  or 
damages  for  breach,  is  a  bar  to  a  future  recovery." 
ffood's  Mas.  &  Serv.,  246. 

It  is  to  be  observed  that  the  case  at  bar  is  distinguish- 
able from   a  class  of  cases  alluded  to  in  Clossman  vs. 
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Lacosie,  supra,  where  there  having  been  no  dismissal  of 
the  servant,  the  only  breach  of  the  contract  consisted  in 
the  failure  of  the  master  to  pay  when  due,  the  wages  or 
instalments  of  wages  actually  earned.  In  those  instances 
the  contract  not  having  been  broken  by  the  dismissal  of 
the  servant,  and  he  not  having  been  prevented  from  per- 
forming his  work  and  the  relation  of  master  and  servant 
still  continuing,  an  action  on  the  contract  could  be 
maintained  to  recover  the  salary  or  wages  due  for  a  past 
stated  period.  Keedy  vs.  Long,  71  Md.,  392.  But  a 
dismissal  of  the  servant,  or  diflFerently  stating  the  same 
thing,  a  refusal  to  allow  him  to  continue  to  work,  whilst 
not  a  rescission  of  the  contract,  is  a  breach  of  it  that  will 
authorize  a  recovery  of  damages  for  the  whole  injury 
which  the  servant  may  have  sustained.  And  such  a  suit 
may  be  instituted  though  the  time  for  the  completion  of 
the  service  has  not  elapsed.  Keedy  vs.  Long,  supi^a. 
This  conclusion  does  not  involve  an  application  or  adoption 
of  the  principles  laid  down  in  Hochster  vs,  De  Latour, 
20  Eng,  L,  d  Eg.  E.,  157.  The  law  of  the  case  just  cited 
relates  to  cases  where  there  is  a  pre-contract  for  future 
services,  or  the  performance  of  some  act  or  duty  at  a 
future  period,  and  where  performance  cannot  be  com- 
menced, and  was  not  by  the  contract  contemplated,  until 
that  period  arrives,  and  where  the  promiser  prior  to 
that  time  announces  his  intention  not  to  abide  by  the 
contract.  But  that  is  not  this  case,  where  performance 
had  been  commenced,  and  the  plaintiflF  was  prevented 
by  the  defendants'  from  further  executing  the  contract. 
But  it  is  insisted  the  pending  suit  is  not  for  damages 
for  dismissing  the  plaintiff,  but  that  it  is  an  action  on 
the  contract  to  recover  the  plaintiff's  salary  for  the  five 
weeks  following  the  one  for  which  a  recovery  had  been 
had  before  the  justice  of  the  peace.  And  the  right  to 
recover  this  salary  as  salary  and  not  as  damages  for  a 
breach  of  the  contract,  is  based  upon  the  plain tiflf's  read- 
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ines8  and  willingness  to  perform  his  work,  and  not  upon 
his  actual  performance  of  it.  In  other  words,  he  seeks 
to  recover  instalments  of  salary  for  work  which  he  never 
performed,  and  to  recover  them  merely  because  he  was 
willing  to  perform  it  but  was  prevented  from  doing  so. 
As  thus  presented,  under  a  contract  that  is  indivisible, 
and  which  covers  a  hiring  for  a  whole  year  at  a  salary 
payable  in  weekly  instalments,  it  is  a  claim  to  recover 
for  constructive  services.  Had  the  action  been  indebita- 
tu8  assumpsit  it  is  conceded  the  doctrine  of  constructive 
service  would  be  involved,  but  as  the  suit  is  on  an  ex- 
press contract  prescribing  the  amount  of  each  instalment 
of  the  compensation,  it  is  urged  that  the  defendants  are 
liable  for  the  stipulated  price  of  the  services  the  plaintiff 
agreed  to  perform,  but  never  did  perform,  and  that  they 
are  liable  because  the  plaintiff  was  not  permitted  to  per- 
form them,  though  ready  and  willing  to  do  so.  In  both 
indebitatus  assumpsit  and  in  an  action  on  an  express  con- 
tract to  recover  ivages  for  services  which  have  not  been 
performed,  a  recovery  is  sought  for  the  amount  that  the 
plaintiff  would  have  been  entitled  to  recover  had  the 
services  in  fact  been  rendered;  and  such  recovery  is 
sought,  not  because  the  services  have  been  rendered,  but 
because  the  plaintiff  was  ready  and  willing  to  render 
them  and  the  defendant  prevented  him.  In  both  in- 
stances, therefore,  the  readiness  of  the  plaintiff  to  per- 
form and  the  refusal  of  the  defendant  to  allow  a  per- 
formance constitute,  when  unearned  ivages  are  sued  for, 
the  ground  of  theactions,  though  the  forms  and  the  al- 
legations of  the  pleadings  are  widely  different.  That 
which  is  sought  to  be  recovered  in  both  cases  is  the  same 
thing,  viz.,  ivages  as  ivages — though  in  the  one  case  it  is 
under  the  allegation  of  work  and  labor  done,  which  alle- 
gation is  attempted  to  be  supported  by  the  proof  of  a 
readiness  and  willingness  to  perform;  and  in  the  other 
it  is  under  an  allegation  of  a  refusal  to  allow  that  work 


Digitized  by 


Google 


150  MARYLAND  REPORTS. 

01  instead  vs.  Bach  and  Myers. 

to  be  done  which  the  plaintiff  had  agreed  to  do,  and  con- 
tinues ready  and  willing  to  do.  Salary  as  salary,  defini- 
tivley  fixed  and  agreed  to,  and  not  a  sum  of  money  as  unli- 
quidated damages  for  a  broken  contract  of  hiring,  is  what 
is  sued  for  under  the  declaration  in  the  case  at  bar. 
It  is  a  suit  to  recover  wages  though  no  services  have  been 
rendered  at  all,  and,  if  maintainable  in  that  form,  would 
preclude  the  defendants  from  showing  by  evidence  that 
the  plaintiff  could  have  secured  other  similar  employment 
during  the  time  covered  by  the  contract;  because  if 
wageSy  distinctively  as  wages,  can  be  recovered  under 
such  conditions  instead  of  damages  for  a  wrongful  dis- 
charge or  dismissal,  they  must  be  recovered  as  specific, 
ascertained  debts,  the  amount  of  which  is  fixed  by  the  con- 
tract, and  is  in  no  way  subject  to  abatement  by  circum- 
stances which  would  reduce  the  damages  in  a  suit  founded 
on  a  refusal  by  the  defendant  to  allow  the  plaintiff 
to  perform  his  part  of  an  indivisible  contract  of  hiring. 
In  other  words,  if  under  such  a  contract  the  plaintiff  is  en- 
titled to  recover  wages  as  wages  upon  a  mere  offer  to  per- 
form, he  must  be  entitled  to  recover  just  precisely  the 
wages  named  in  the  contract,  even  though  he  might  have 
obtained  other  work  of  the  same  kind  at  the  same  price 
during  the  period  for  which  he  claims  his  wages  under 
the  contract.  This  would  be  recovering  for  constructive 
services.  That  doctrine  has  been  altogether  repudiated 
both  in  England  and  in  this  country.  Keedy  vs.  Long, 
71  Md.,y  389.  "The  doctrine  of  constructive  service  has 
in  England,  where  it  had  its  origin,  been  repudiated, 
and  the  law  there  established  that  a  servant  wrongfully 
discharged  has  not  an  action  for  ivages,  unless  something 
is  due  for  past  services  actually  rendered;  and  as  to  any 
other  claim  on  the  contract  it  is  for  the  breach  of  it,  and 
for  his  damages  resulting  therefrom,  being  the  ordinary 
action  for  damages,  and  not  the  common  law  action  of 
indebitatus  assumpsit."   James  vs.  AUen   County ,    supra; 
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Howard  vs.  Daly.  61  N.  Z.,  362,  where  GandeU  vs.  Fan- 
tigny  4  Camp.,  375,  Thompson  vs.  Woods,  1  HiUon,  96, 
and  the  cases  in  Alabama,  Mississippi  and  Wisconsin 
are  distinctly  dis-affirmed,  and  the  doctrine  of  construc- 
tive service  declared  to  be  '*so  opposed  to  principle,  so 
clearly  hostile  to  the  great  mass  of  authorities  *  *  *  * 
that"  it  could  not  be  accepted. 

We  hold,  then,  that  the  contract  declared  on  is  entire 
and  indivisible.     That  for  the  breach  of  it  by  the  defen- 
dants in  discharging  the  plaintiff  before  the  expiration 
of  the  year,  or  in  refusing  to  allow  him  to  work,  a  right 
of  action  arose,  not  for  unearned  wages  or  salary  as  such, 
but  for  damages  for  a  breach  of  the  contract,  the  measure 
of  which  damages  would  be  the  stipulated  salary  for  the 
stipulated  period  of  one  year,  less  the  amount  the  plaintiff 
actually  earned  or  might  by  due  and  reasonable  diligence 
have  earned  after  his  dismissal.     Jaffray  vs.  King,  34 
Md.y  223.     That  as  there  was  but  one  breach,  but  one 
action  could  be  maintained  therefor.     That  having  re- 
covered before  the  magistrate  in  a  suit  founded  on  that 
breach — for  he  could  have  lawfully  recovered  upon  no 
other  theory — he  is  barred,  upon  the  satisfaction  of  that 
judgment,  from  again  suing  on  the  same  contract,  be- 
cause he  could  have  recovered  in  one  action  all  the  dam- 
ages he  sustained  including  that  for  which  he  now  sues. 
And  that  if  the  pending  action  be  treated  as  a  suit  to  re- 
cover for  instalments  of  salary  under  the  contract,  no  ser- 
vices having  been  rendered  by  him,  it  must  fail  because 
the  services  were  never  rendered  but  were  constructive. 
The  plaintiff  elected  to  sue  before  a  justice  of  the  peace 
for  a  portion  of  the  amount  he  might  have  recoverd  had 
he  claimed  more  and  sued  in  a  different  forum,  and  he 
must  abide  the  result  of  that  election.     He  is  not   at 
liberty  to  split  up  his  cause  of  action  into  fragments  and 
successively  sue  for  each  when  there  has  been  but  one 
breach  of  an  entire  and  indivisible  contract. 
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As  we  agree  with  the  Court  below,  its  judgment  will 
be  affirmed. 

Judgment  affirmed,  with 
coats  in  both  Courts. 
(Decided  5th  October,  1893.) 


William  J.  Worman.  and  others  vs.  John  C.  Hagan, 
and  others,  Board  of  Supervisors  of  Election  for 
Frederick  County. 

Amendment  of  Constitution — Proclamation  by  the    Cover- 
nor —  Validity, 

The  fourteenth  Article  of  the  Constitution  declares  that  '*the 
General  Assembly  may  propose  amendments  to  this  Constitution; 
provided  that  each  amendment  shall  be  embraced  in  a  separate 
bill,  embodying  the  Article  or  section  as  the  same  will  stand  when 
amended  and  passed  by  three-fifths  of  all  the  members  elected  to 
each  of  the  two  Houses,  by  yeas  and  nays,  to  be  entered  on  the 
journals  with  the  proposed  amendment.**     Held: 

That  under  this  Article  an  Act  of  Assembly  proposing  a  constitu- 
tional amendment  need  not  be  set  out  verbatim  on  the  journals 
of  the  two  Houses,  where  each  house  had  the  bill  in  its  posses- 
sion when  it  was  passed,  and  it  was  fully  and  clearly  identified  by 
its  title. 

Under  the  fourteeenth  Article  of  the  Constitution  requiring  the 
votes  cast  for  or  against  a  proposed  amendment,  to  be  returned 
to  the  Governor,  and  if  it  shall  appear  to  him  that  a  majority  of 
the  votes  were  cast  in  favor  thereof,  making  it  his  duty  by  pro- 
clamation to  declare  said  amendment  to  have  been  adopted,  the 
action  of  the  Governor  in  this  respect  is  conclusive^  and  the 
amendment  becomes  eo  vnstanti  a  part  of  the  Constitution;  and 
no  other  officer,  nor  any  other  department  of  the  Government, 
can  revise  his  decision. 

The  amendment  to  section  1  of  Article  7  of  the  Constitution 
submitted  to  the  popular  vote,  in  November,  1891,  providing  for 
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the  election  of  County  Commissioners  on  a  certain  day  in  the 
month  of  November,  ''commencing  in  the  year  1891,"  and  that 
their  number  in  each  county,  their  compensation,  powers,  duties, 
and  term  of  office  shall  be  such  as  prescribed  by  law,  must  be 
construed  as  applicable  to  the  commissioners  elected  in  November, 
1891,  though  the  amendment  was  not  proclaimed  to  be  a  part  of 
the  Constitution  until  December  of  the  same  year. 

Appeal  from  the  Circuit  Court  for  Frederick  County. 

A  petition  was  filed  in  this  case  by  the  appellants  for 
a  mandamus  to  compel  the  appellees,  as  Supervisors  of 
Election  for  Frederick  County,  to  hold  a  meeting  at 
such  time  as  the  Court  might  designate,  and  place  upon 
the  oflScial  ballots  to  be  used  at  the  ensuing  election  in 
November,  1893,  the  names  of  the  petitioners  as  candi- 
dates for  County  Commissioners  of  Frederick  County. 
After  answers,  the  Circuit  Court  (Lynch,  J.,)  passed  a 
pro  forma  order  refusing  the  writ  of  mandamus  and  dis- 
missing the  petition.  From  this  order  the  present 
appeal  was  taken. 

Section  1  of  Article  7  of  the  Constitution  of  1867, 
provided  as  follows:  **County  Commissioners  shall  be 
elected  on  general  ticket  of  each  county,  by  the  quali- 
fied voters  of  the  several  counties  of  this  State,  on  the 
Tuesday  next  after  the  first  Monday  in  the  month  of 
November,  eighteen  hundred  and  sixty-seven,  and  on 
the  same  day  in  every  second  year  thereafter.  Their 
number  in  each  county,  their  compensation,  powers  and 
duties  shall  be  such  as  are  now  or  may  be  hereafter  pre- 
scribed by  law." 

The  case  is  further  stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McSherry,  and  Briscoe,  J. 

Hammond  Umer^  William  H,  HinkSj  and  William  P. 
Maulsby,  Jr,,  (with  whom  was  John  C.  Motter,  on  the 
brief,)  for  the  appellants. 
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It  is  expressly  stipulated,  among  other  things,  that  the 
amendment  which  is  sought  to  be  proposed  by  the  Q-en- 
eral  Assembly  shall  be  entered  on  the  journals.  This  is 
one  of  the  essential  requisites  to  the  proposal  of  an 
amendment;  and  yet  it  has  been  utterly  ignored  by  the 
body  which  alone  can  initiate  alterations  in  the  organic 
law.  This  omission  on  the  part  of  the  Legislature,  as 
shown  by  the  journals  themselves,  vitiated  at  the  outset 
the  attempted  amendment  of  the  Constitution.  The 
fact  that  the  legislative  enactment  proposing  the  amend- 
ment bears  all  the  external  evidences  of  legality  does  not 
remedy  its  inherent  defect.  The  Courts  are  the  guar- 
dians of  the  Constitution.  Their  highest  duty  is  to 
preserve  the  integrity  of  the  fundamental  law  which  has 
been  ordained  under  the  most  solemn  forms  by  the  peo- 
ple themselves.  In  the  performance  of  this  duty,  when 
the  occasion  arises,  the  Courts  will  look  behind  the 
printed  statute  to  ascertain  whether,  in  its  enactment, 
every  constitutional  requirement  has  been  observed. 

The  constitutional  provision  that  the  proposed  amend- 
ment shall  be  entered  upon  the  journals  is  in  the  highest 
degree  mandatory.  All  constitutional  provisions  are 
imperative.  Cooley's  Cons,  Lira,,  88,  98,  169,  180;  Peo- 
pie  vs.  Laivrencey  36  Barb.,  177. 

This  is  especially  so  when  the  provisions  relate  to  the 
manner  in  which  laws  may  be  enacted.  Baltimore  and 
Drum  Point  R.  R.  vs.  Pumphrey,  74  Md.,  112;  Spang- 
ler  vs.  Jacoby,  14  lU.,  297;  People  vs.  Mahaney,  13  Mich., 
481;  People  vs.  Commissioners  of  Highways,  dec.,  54  N.  Y,, 
276;  Cooley's  Cons.  Lim.,  164;  Berry  vs.  Baltimore  and 
Drum  Point  R.  R.,  41  Md.,  462;  Legg  vs.  Mayor,  dec.,  of 
Annapolis,  42  Md.,  203. 

Each  and  all  of  the  provisions  of  the  Constitution  pre- 
scribing the  manner  in  which  an  amendment  of  that 
instrument  may  be  made,  without  a  convention  of  the 
people,  are  mandatory  not  directory,  and  a  failure  to 
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comply  with  any  of  the  requirements  thereof  makes  the  at- 
tempt nugatory  and  void.  Cooley  Con,  Lim,,  40;  State  vs, 
Sm/t,  69  Ind,,  518;  Hunt  vs.  State,  22  Texas  Appeals,  396; 
Supervisors  vs.  Heenan,  2  Minn,,  336;  Sutherland  on  Statu- 
tory Con,,  sees,  il,  45;  Collier  vs,  Frierson,  24  Ala,, 
100;  Koehler  &  Lange  vs.  Hill,  60  Iowa,  543;  Opinion 
of  the  Justices,  6  Cushing,  573;  State  vs.  Timme,  54  Wis., 
318. 

In  this  case  the  constitutional  requirement  is  made  in 
the  form  of  a  proviso,  and  thus  has  peculiar  force  as  a 
mandatory  provision.  A  proviso  is  a  negation  of  auth- 
ority beyond  its  prescribed  limits.  Sedgioick  on  Con. 
and  Stat.  Law,  46;  Commissioners  of  Kensington  vs.  Keith, 
2  Pa.  St.,  218;  Voorheesvs.  The  Bank  of  the  United  States, 
10  Peters,  473;  Bloodgood  vs.  Mohawk,  dec,  E.  R,,  18 
Wend.,  9. 

The  Court  will  take  judicial  notice  of  the  journals  of 
the  Legislative  Houses;  and  if  it  should  appear  from 
these  records  that  any  Act  did  not  receive  the  requisite 
majority,  or  that  in  respect  to  it  the  Legislature  did  not 
follow  any  requirement  of  the  Constitution,  or  that  in 
any  other  respect  the  Act  was  not  constitutionally 
adopted,  the  Courts  may  act  upon  this  evidence  and 
adjudge  the  statute  void.  Cooley' s  Con.  lAm.,  163;  Berry 
vs.  Bali,  and  Drum  Point  B.  B.,  41  Md.,  462;  Legg  vs. 
Mayor,  &c.,  of  Annapolis,  42  Md.,  203;  Spongier  vs.  Ja- 
coby,  14  III.,  297;  People  vs.  Mahaney,  13  Mich.,  481; 
People  vs.  Commissioners  of  Highways,  dtc,  54  N.  Y., 
276;  Sedgioick  on  Con.  and  Stat.  Law,  55;  Purdy  vs.  The 
People,  4  Hm.  384;  Moody  vs.  State,  48  Ala.,  115;  Super- 
visors vs.  Heenan,  2  Minn.,  336;  Gardner  vs.  The  Collec- 
tor, 6  WaU.,  499. 

It  is  the  right,  and  consequently  the  duty,  of  the  judi- 
cial tribunals  to  determine  whether  the  legislative  enact- 
ment drawn  in  question  in  a  suit  pending  before  them, 
is  repugnant  to  the  Constitution  of  the  United  States, 
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or  of  the  State,  and  if  so  found,  to  declare  it  inopera- 
tive and  void.  Cooley's  Cons.  Lim.,  193;  Norrisvs.  Trus- 
tees, cfec,  7  G^.  (fe  e/.j  7;  Hdden  vs.  James ^  11  Mass.,  396; 
Story  on  Cons.,  377,  396;  Baltimore  and  Drum  Point  R. 
R.  vs.  Pumphrey,  74  Md.,  113. 

The  constitutional  aqd  statutory  provisions  make  it 
an  essential  condition  to  the  valid  submission  to  the 
people  of  the  proposed  amendment  that  it  shall  be 
printed  upon  the  ballots. 

This  was  in  fact  the  only  practicable  mode  of  submis- 
sion. The  Act  proposing  the  amendment  only  required 
that  the  ballots  should  contain  the  words,  **for  the  con- 
stitutional amendment,"  or  **  against  the  constitutional 
amendment,"  as  the  voter  may  elect,  evidently  contem- 
plating that  there  would  be  only  one  proposed  amend- 
ment to  be  voted  upon.  There  were,  however,  five  other 
similar  bills  passed  at  the  same  session  of  the  Legisla- 
ture, each  providing  that  the  amendment  proposed  should 
be  submitted  as  just  stated.  If  the  mode  of  statement 
thus  prescribed  had  been  necessary  to  be  followed,  there 
would  have  been  no  means  of  distinguishing  the  various 
proposed  amendments  as  presented  upon  the  ballots. 
But  the  General  Election  Law  of  1890,  passed  at  the 
same  session,  but  subsequent  to  the  six  bills  proposing 
amendments,  made  ample  provisions  for  the  emergency 
then  present  and  apparent  by  prescribing  for  the  sepa- 
rate submission,  in  print,  of  "each  submitted  amend- 
ment, or  question."  This  law  was,  therefore,  of  neces- 
sity the  controlling  legislation  on  the  subject,  by  reason 
of  the  utter  impracticability  of  the  mode  of  submission 
provided  in  the  various  Acts  proposing  the  amendments. 

The  form  of  submission  employed  was  altogether  de- 
fective, even  aside  from  the  constitutional  and  statutory 
requirements  governing  the  mode  of  statement.  It  is 
absolutely  necessary  that  the  voters  of  the  State  should 
have  revealed  to  them  at  least  the  true  purpose  and 
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meaning  of  the  proposition  submitted  for  their  approval 
or  rejection,  before  they  can  exercise  in  reference  to  it 
an  intelligent  judgment.  The  question,  as  stated  on 
the  ballot,  bore  no  indication  whatever  of  the  real  nature 
of  the  proposed  amendment.  The  question  as  submitted 
in  the  official  ballot  was,  therefore,  not  only  insufficient 
in  contemplation  of  law,  but  was  also  false  and  mislead- 
ing. It  was  not  the  proposition  which  the  Legislature 
intended  to  be  submitted  to  the  people,  and  the  true 
question  not  having  been  stated  and  voted  upon  in  the 
prescribed  mode,  cannot  have  been  adopted  and  become 
incorporated  into  the  Constitution. 

The  Constitution  having  provided  that  the  proposed 
amendment  should  be  submitted  to  the  people  in  a  form 
to  be  prescribed  by  the  General  Assembly  it  is  absolutely 
necessary  that  every  detail  of  the  form  prescribed  should 
be  strictly  complied  with  before  any  change  in  the  origi- 
nal law  can  possibly  be  effected.  Cooley's  Const,  Lim,, 
40;  Opinion  of  the  Judges^  6  Ctish.,  573;  Collier  vs.  Frier- 
son,  24  Ala,,  100;  Koehler  vs,  HiU,  60  loioa,  543. 

Assuming  that  all  of  the  requirements  had  been  com- 
plied with  in  the  proposal,  submission  and  adoption  of 
the  amendment  in  question,  and  that  it  had  become  a 
part  of  the  Constitution  of  the  State,  it  could  not  have 
become  such  until  the  Governor's  proclamation  was 
issued  declaring  it  such,  which  proclamation  was  not 
issued  until  the  3rd  day  of  December,  1891.  It  is  a  well 
established  rule  of  construction  that  whenever  a  statute 
prescribes  the  time  when  it  shall  take  effect  every  pro- 
vision and  clause  of  the  Act,  whether  it  be  for  making 
any  new  law,  or  for  repealing,  qualifying  or  amending 
any  old  one,  is  absolutely  suspended  until  the  time 
limited  for  it  to  take  effect  arrives  ;  to  the  same  effect 
and  purpose,  as  if  it  had  been  passed  on  that  day.  And 
the  same  rule  applies  with  equal  or  greater  force  in  re- 
gard to  constitutional  amendments.       The  instrument 
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prescribes  and  limits  the  time  when  they  shall  become 
part  of  the  Constitution.  Opinion  of  the  Judges j  3  Gray^ 
{Mass,,)  605,  607,  Rice  vs,  Ruddiman,  10  JftcA.,  126; 
State  vs.  Timme,  54  Wis.,  318. 

The  declaration  contained  in  the  proposed  amendment 
that:  **County  Commissioners  shall  be  elected,  &c.,  on 
the  Tuesday  next  after  the  first  Monday  in  November, 
commencing  in  the  year  1891,"  was  impotent  to  affect 
their  election;  they  would  have  been  elected  just  the 
same  had  the  proposed  amendment  failed  to  receive  a 
majority  of  the  votes  cast  upon  it  in  its  favor.  It  is 
impossible  to  command  in  the  present  a  thing  to  be  done 
in  a  time  that  has  passed.  Groame  vs.  Gwinn,  43  Md., 
631. 

It  is  utterly  incompetent  for  the  Legislature  by  its 
act  alone  to  amend  the  Constitution  of  the  State.  That 
instrument  can  only  be  altered  or  amended  in  two  ways; 
either  by  a  convention  emanating  from  the  people  or  in 
the  mode  prescribed  by  the  instrument  itself.  Any 
other  method  would  be  revolutionary.  When  the  Leg- 
islature therefore  undertook  to  enact  in  regard  to  the 
proposed  amendment  that  if  adopted  by  the  legal  and 
qualified  voters  of  this  State  it  ** shall  supersede  and 
stand  in  the  place  and  instead  of  section  one  of  Article 
seven  of  the  said  Constitution,"  it  was  attempting  to 
transcend  its  powers  by  violating  the  limitations  im- 
posed upon  it,  and  the  mode  prescribed  for  its  amend- 
ment by  the  Constitution  they  were  sworn  to  support. 
For  if  the  amendment  were  adopted,  it  could  only  have 
such  force  and  effect  as  its  own  language  would  import 
into  the  Constitution  and  necessarily  constrain,  for  the 
proposed  amendment  contains  no  express  repeal  of  pre- 
existing provisions  of  the  Constitution.  It  can  therefore 
only  repeal  so  much  as  is  requisite  by  necessary  impli- 
cation. The  amendment  must  speak  for  itself,  the  legisla- 
tion cannot  add  to  nor  take  from  it  anything.     So  far  as 
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the  provisions  of  the  amendment  are  inconsistent  with 
the  previous  provisions  of  the  Constitution  they  vacate 
and  annul  the  former,  hut  in  all  other  respects  the 
former  provisions  remain  in  force,  and  in  so  far  as  the 
proposed  amendment  may  have  heen  defective  for  want 
of  mention  of  the  act  of  the  Constitution  in  its  submis- 
sion to  the  voters  it  was  equally  incompetent  for  the 
Legislature  to  supply  that  defect  by  its  act  alone. 
Opinion  of  the  Judges ^  3  Gray,  602;  State  vs.  Macon  Co. 
Court,  41  Mo.,  458;  State  vs,  Timme,  54  Wis.,  318. 

It  cannot  be  successfully  contended  that  the  words 
"commencing  in  the  year  1891,"  were  intended  to  have 
any  retroactive  force  or  significance,  or  if  so  intended, 
that  the  Court  will  so  construe  them.  Retroactive 
enactments  unless  appearing  to  serve  some  beneficent 
purpose  are  received  unfavorably  by  the  Courts,  and 
the  language  of  the  Act  must  bear  unmistakable  evi- 
dence of  its  intention  to  act  retrospectively  or  the  Courts 
will  not  so  construe  them.  Story  on  Constitution,  sec. 
400;  GrToome  vs.  Gtainn,  43  Md.,  631. 

It  is  an  inflexible  rule  that  a  statute  will  be  construed 
as  prospective  and  operating  in  futuro  only  unless  the 
intention  of  the  Legislature  to  give  it  a  retroactive 
effect  is  expressed  in  language  too  clear  and  explicit  to 
admit  of  a  reasonable  doubt.  Constitutional  provisions 
especially  are  to  be  construed  as  operating  prospectively. 
Cooley's  Const.  Lira,,  76  and  370;  City  of  Chicago  vs, 
Rwasey,  87  Ills..  348;  State  vs.  Macon  Co.  Court,  41  Mo.^ 
453;  Clark  vs.  Mayor,  dec,  of  Baltimore,  29  Md.,  277; 
Williams  vs,  Johnson,  30  Md.,  500. 

The  Act  of  1892,  ch.  283,  attempted  to  extend  the  time 
for  which  County  Commissioners  of  Frederick  County 
elected  in  1891  should  hold  their  offices  to  six  years 
instead  of  two  years,  for  which  they  were  elected.  This 
it  was  utterly  incompetent  for  the  Legislature  to  do,  even 
had  the  proposed  amendment  been  regularly  adopted. 
People  V8,   Bull,  46  N,    F.,  57;  Page  vs.   AUen,  58  Pa, 
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SL,  358;  People  vs.   McKinney,  52  N.  Z,  378;  State  vs. 
Jan^ett  and  Harwood,  17  Md.,  309. 

When  the  Constitution  prescribes  the  mode  by  which 
officers  shall  be  created — the  Legislature  cannot  pre- 
scribe another  method.  The  Constitution  most  em- 
phatically declares  that  County  Commissioners  shall  be 
elected  by  the  people,  and  the  Legislature  cannot  change 
it  by  appointing  these  officers.  It  might  as  well  assume 
to  extend  the  term  of  its  own  members.  Declaration  of 
Bights,  Articles  4,  34  and  44;  Constitution,  Art.  7,  sec.  1, 
Art.  3,  sec.  33. 

J.  Roger  McSkerry,  C.  V.  S.  Levy,  J.  K  R.  Wood, 
and  John  Prentiss  Poe,  Attomey-Generol,  for  the  appel- 
lees. 

The  amendment  to  the  Constitution  was  lawfully  sub- 
mitted to  the  qualified  voters  of  the  State  in  the  manner 
required  by  the  Constitution  and  by  law.  It  was  to 
increase  the  terra  of  the  County  Commissioners  and 
nothing  else.  This  was  printed  on  the  official  ballots, 
and  reference  made  therein  to  the  Governor's  proclama- 
tion duly  published  as  required  by  law,  as  Amendment 
No.  4,  in  said  published  proclamation.  Neither  the 
Constitution  nor  the  Act  of  Assembly  requires  that 
the  amendment  should  be  printed  in  full  on  the  ballot, 
nor  has  such  been  the  practice  in  this  State.  Constitu- 
tion, Art.  14;  Act  of  1890,  ch.  255;  Act  of  1890,  ch.  538. 

The  amendment  having  been  adopted  by  a  majority 
of  the  qualified  voters  voting  upon  the  same,  became  a 
part  of  the  Constitution  of  the  State,  and  was  so  pro- 
claimed by  the  Governor  as  required  by  the  Constitu- 
tion, and  repealed,  superseded  and  took  the  place  and 
stead  of  section  1  of  Article  7  of  the  Constitution,  as  it 
existed  prior  to  the  amendment. 

The  Act  of  1892  is,  entirely  constitutional  and  directly 
authorized  by  the  Constitution  as  amended;  but  even  if 
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the  Act  of  1892  be  a  nullity  in  so  far  as  it  fixes  the  term 
of  office  of  the  County  Commissioners  elected  in  1891, 
then  there  is  no  law  directing  an  election  to  be  held. 
Then  the  Legislature  has  failed  to  pass  a  law  designat- 
ing the  time  of  election,  and  there  is  no  law  on  the  sub- 
ject, and  the  Courts  have  no  means  and  no  power  to 
avoid  the  effects  of  non-action  by  the  Legislature.  Myers 
V8.  English,  9  Cal,  341. 

There  will  be  no  interregunum  permitted,  and  the  pre- 
sent County  Commissioners  will  hold  over  until  their 
successors  are  elected  and  qualified.  Thomas  vs,  OwenSy 
4  Md.j  189;  Sappington's  AdmW  vs,  Scott,  14  Md.,  40; 
Bobb  vs.  Carter,  65  Md,,  321. 

Retroactive  laws  are  not  forbidden  by  the  Constitu- 
tion of  the  United  States  or  of  Maryland,  and  even  in 
States  where  retroactive  Acts  are  prohibited,  this  does 
not  apply  to  constitutional  provisions  or  amendments 
adopted  by  the  people  themselves.  There  is  a  broad 
distinction  between  retroactive  laws  and  ex  post  facto 
laws.  The  one  is  prohibited  by  the  Constitution,  the 
other  is  not.  Drehman  vs.  Stifel,  41  Mo.,  184;  Baugher 
vs.  Nelson,  9  Gill,  305;  Mayor,  dtc.  vs.  Sehner,  37  Md., 
198;  Anderson  vs.  Baker,  23  Md.,  565,  624;  0' Brian  vs. 
Co.  Commas,  51  Md.,  15. 

Certain  it  is,  that  no  law  and  no  constitutional  provi- 
sion now  in  force,  can  be  found  authorizing  an  election 
for  County  Commissioners  in  1893;  that  the  amendment 
was  designated  to  apply  to  the  Commissioners  elected  in 
1891,  very  clearly  appears  from  the  first  clause,  which 
provides  for  their  election  '*  commencing  in  the  year 
eighteen  hundred  and  ninety -one,"  which  shows  that 
the  law  the  Legislature  was  required  to  pass  was  not  to 
be  prospective  and  relate  only  to  Commissioners  there- 
after to  be  elected. 
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Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  counsel  on  both  sides  requested  that  the  Court 
would  hear  this  cause  in  advance  of  the  time  when  it 
would  have  been  reached  in  the  regular  course  of  the 
docket.  The  great  public  interests  involved  in  a  prompt 
decision  of  the  questions  presented  by  the  record  re- 
quired that  we  should  accede  to  the  request.  We  will 
explain  the  manner  in  which  the  case  arises.  The  ap- 
pellants having  been  nominated  by  the  Convention  of 
the  Republican  Party  in  Frederick  County  as  candidates 
for  County  Commissioners  in  said  county,  desired  that 
their  names  should  be  placed  on  the  official  ballot  to 
be  prepared  by  the  Supervisors  of  Election.  The  appel- 
lees were  the  Supervisors  for  Frederick  County.  Pass- 
ing by  some  matters  not  material  to  be  mentioned,  we 
may  state  that  the  candidates  filed  in  the  Circuit  Court 
for  Frederick  County  a  petition  for  a  mandamua  requir- 
ing the  Supervisors  to  place  their  names  on  the  official 
ballot.  After  answers  the  Court  passed  ^proforirui  order 
dismissing  the  petition. 

The  Act  of  1892,  chapter  283,  relating  to  Frederick 
County  provided  as  follows:  "  There  shall  be  five  County 
Commissioners  of  said  county,  and  those  who  were 
elected  at  the  general  election  in  November,  A.  D., 
1891,  shall  hold  their  office  for  six  years  from  the  time  of 
their  said  election,  and  the  term  for  which  County  Com- 
missioners of  said  county  shall  hereafter  be  elected  shall 
be  for  six  years."  This  Act  was  passed  on  the  assump- 
tion that  the  amendment  to  section  first  of  Article  seven 
submitted  to  the  popular  vote  in  November,  1891,  is 
legally  a  part  of  the  Constitution  of  the  State.  That 
amendment  is  in  these  words:  ** County  Commissioners 
shall  be  elected  on  general  ticket  of  each  county  by  the 
qualified  voters  of  the  several  counties  of  the  State,  on 
the  Tuesday  next  after  the  first  Monday  in  the  month 
of  November,  commencing  in  the  year  eighteen  hun- 
dred and  ninety-one;  their  number  in  each  county,  their 
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compensation,  powers  and  duties  shall  be  such  as  now 
or  may  be  hereafter  prescribed;  they  shall  be  elected  at 
such  times,  in  such  numbers  and  for  such  periods,  not 
exceeding  six  years,  as  may  be  prescribed  by  law."  If 
this  amendment  was  validly  adopted,  and  if  the  Act  of 
Assembly  was  authorized  by  it,  there  was  no  vacancy  in 
the  County  Commissioners'  oflBce,  and  the  names  of  the 
candidates  above  mentioned  could  not  properly  be  placed 
on  the  official  ballot.  Let  us  then  consider  these  two 
questions.  The  fourteenth  Article  of  the  Constitution 
prescribes  the  mode  in  which  it  may  be  amended.  It 
declares  that  '*the  General  Assembly  may  propose 
amendments  to  this  Constitution;  provided  that  each 
amendment  shall  be  embraced  in  a  separate  bill,  embody- 
ing the  Article  or  section  as  the  same  will  stand  when 
amended  and  passed  by  three-fifths  of  all  the  members 
elected  to  each  of  the  two  Houses,  by  yeas  and  nays,  to 
be  entered  on  the  Journals  with  the  proposed  amend- 
ment." We  find  that  the  Legislature  by  the  Act  of 
1890,  chapter  255,  proposed  an  amendment  to  section 
first  of  Article  seven,  and  that  the  Act  was  passed  by 
three-fifths  of  all  the  members  elected  to  each  House. 
It  was  stated  on  the  Journal  of  each  House  that  **An 
Act  to  amend  section  one  of  Article  seven  of  the  Con- 
stitution of  this  State"  was  passed;  and  the  yeas  and 
nays  are  set  forth,  being  more  than  three-fifths  of  all 
the  members  elected  to  each  House.  The  requirements 
of  the  Constitution  were  in  all  respects  observed,  unless 
it  is  necessary,  as  maintained  by  the  appellants,  that 
the  Act  should  be  set  out  verbatim  on  the  Journals. 
Each  House  had  the  bill  in  its  possession  when  it  passed 
it;  and  the  bill  was  fully  and  clearly  identified  by  its 
title.  There  would  have  been  no  greater  certainty  if 
every  word  of  it  had  been  recited.  We  must  give  a  rea- 
sonable construction  to  the  words  of  the  Constitution. 
There  was   but  one  bill  with  this  title.     The  entries  on 
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the  Journals  of  the  two  Houses  that  this  bill  had  been 
passed  by  the  yeas  and  nays  which  were  stated,  described 
their  legislative  action  as  distinctly  as  it  could  be  ex- 
pressed. The  yeas  and  nays  were  associated  as  closely 
as  possible  with  the  enactment  contained  in  the  bill; 
that  is  to  say,  with  the  proposed  amendment.  It  was 
not  in  the  power  of  any  person  to  mistake  the  meaning 
of  the  entry.  In  the  amendments  of  the  Constitution 
heretofore  passed  the  same  form  of  entry  was  adopted. 
The  Act  of  1874,  chapter  364,  proposed  the  amendment 
regulating  and  restricting  the  right  of  removal  of  causes 
for  trial;  and  the  Act  of  1880,  chapter  417,  proposed  the 
amendment  respecting  the  election  of  Judges.  In  each 
case  the  entries  on  the  Journals  of  the  two  Houses  were 
in  the  same  form  as  in  the  present  instance.  When, 
however,  they  were  ratified  by  the  people  and  proclaimed 
by  the  Governor,  they  were  accepted  by  all  departments 
of  the  Government  as  validly  adopted.  Under  their 
authority,  ever  since  their  adoption,  causes  have  been 
removed  for  trial  from  one  Court  to  another;  and  all 
judicial  elections  have  been  held.  We  should  do  im- 
measurable evil  if  we  should  now  express  an  opinion 
which  should  throw  doubt  on  their  validity. 

The  fourteenth  Article  of  the  Constitution  also  re- 
quires that  the  proposed  amendment  shall  be  submitted 
to  the  qualified  voters  of  the  State  for  adoption  or  rejec- 
tion in  a  form  to  be  prescribed  by  the  General  Assem- 
bly. This  form  was  duly  prescribed  in  the  Act  of  1890. 
It  is  also  required,  when  two  or  more  amendments  are 
submitted  to  the  voters,  that  each  amendment  shall 
be  voted  on  separately.  Several  amendments  were  pro- 
posed by  the  Legislature  of  1890.  It  is  made  the  duty 
of  the  Governor  to  make  publication  of  the  bills  which 
propose  amendments.  The  votes  cast  for  and  against 
them  must  be  returned  to  him,  and  if  it  shall  appear  to 
him  that  a  majority  has  voted  in  favor  of  an  amend- 
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mentj  he  is  directed  by  his  proclamation  to  declare  that 
it  has  been  adopted  by  the  people,  and  thenceforth  it 
becomes  a  part  of  the  Constitution.  Now,  by  his  procla- 
mation of  December  the  third,  1891,  the  Grovernor  did 
declare  that  the  amendments  submitted  to  the  vote  of  the 
people  had  been  voted  on  separately,  and  that  certain  of 
them,  including  the  one  now  in  question,  had  received  a 
majority  of  the  votes  cast,  and  had  been  adopted  by  the 
people  as  parts  of  the  Constitution.  It  will  be  seen  that 
the  Constitution  confides  to  the  Governor  exclusively  the 
power  and  duty  of  ascertaining  the  result  of  the  vote  from 
an  examination  of  the  returns  made  to  him.  And  on  his 
proclamation  that  a  proposed  amendment  has  received  a 
majority  of  the  votes  cast,  it  becomes  eo  instanti  a  part  of 
the  Constitution.  There  is  no  reference  of  the  question 
to  any  other  officer,  or  to  any  other  department.  It  is 
committed  to  the  Governor  without  qualification  or  re- 
serve, and  without  appeal  to  any  other  authority.  Most 
certainly  no  jurisdiction  is  conferred  on  this  Court  to 
revise  his  decision.  It  may  be  asked  what  is  to  be  done 
in  case  the  Governor  should  violate  his  duty,  and  wrong- 
fully proclaim  an  amendment  as  adopted  which  in  point 
of  fact  had  been  rejected.  It  would  not  be  becoming  in 
this  Court  to  suppose  that  such  a  contingency  would 
ever  happen.  The  courtesy  due  to  the  Executive  De- 
partment forbids  us  to  entertain  such  a  conjecture.  But 
if,  unhappily,  in  future  times,  it  ever  should  occur,  assur- 
edly a  sufficient  remedy  will  be  found.  The  resources 
of  a  free  government  are  ample,  and  will  always  be 
found  adequate  to  punish  and  redress  offences  against 
its  sovereignty.  Having  neither  the  means  nor  the 
jurisdiction  to  determine  the  result  of  the  voting  on  the 
amendment,  we  disclaim  all  intention  to  investigate  the 
question ;  but  nevertheless,  we  will  advert  to  a  sugges- 
tion made  on  the  subject.  A  sample  ballot  has  been 
filed  in   the  cause  showing  how  the  amendments  were 
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voted  on  in  Frederick  County;  and  we  shall  assume,  for 
the  purposes  of  the  argument,  that  the  same  ballot  was 
used  in  all  the  counties  which  voted  under  the  Austra- 
lian system.  In  this  ballot,  under  the  heads  of  Consti- 
tutional Amendments,  this  amendment  is  described  in 
these  words:  '* Chapter  255  of  Acts  of  1890,  Entitled 
an  Act  to  amend  section  one  of  Article  seven  of  the 
Constitution  of  this  State.  Increasing:  the  term  of  office 
of  County  Commissioners.  Described  in  the  Gover- 
nor's proclamation  as  amendment  number  four."  It  has 
been  argued  for  the  appellants  that  these  words  do  not 
adequately  describe  the  amendment.  It  is  difficult  to- 
see  how  it  could  be  designated  more  definitely.  And  it 
is  said  that  the  words  **  increasing  the  term  of  office  of 
County  Commissioners"  convey  an  untrue  account  of  its^ 
nature.  The  other  words  used  designate  with  absolute 
certainty  the  amendment  to  be  voted  for,  and  therefore 
these  words  would  not  be  misleading,  even  if  not  entirely 
accurate.  The  proposed  amendment  would  confer  on 
the  Legislature  the  power  to  lengthen  the  terms  of 
County  Commissioners,  and  it  could  hardly  be  said  that 
they  could  be  shortened;  inasmuch  as  they  were  to  be 
elected  on  general  ticket,  and  therefore  their  election 
could  not  occur  more  than  once  in  two  years;  and  so  the 
existing  term  of  two  years  could  not  be  shortened.  But 
there  were  nine  counties  not  subject  to  the  Australian 
law.  If  all  the  votes  cast  under  the  Australian  system 
should  be  rejected,  we  are  not  informed  how  the  coun- 
ties voted  which  were  not  subject  to  this  system.  Thia 
consideration  alone  will  shew  how  futile  would  be  the 
attempt  on  the  part  of  this  Court  to  determine  the  state 
of  the  vote  on  this  amendment. 

It  has  been  said  that  the  terms  of  this  amendment 
direct  an  election  to  be  held  in  November,  1891;  where- 
as it  was  not  proclaimed  until  December  of  the  same 
year,  and  could  not  become  a  part  of  the  Constitution,. 
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until  proclamation  was  made.  It  is  insisted,  therefore, 
that  something  incongruous  and  impossible  is  com- 
manded; to  wit,  in  December  it  is  ordered  that  an  elec- 
tion shall  take  place  on  a  day  which  is  already  passed. 
It  must  be  admitted  that  the  diction  of  this  amendment 
might  be  easily  improved.  But  we  are  not  engaged  about 
a  question  of  verbal  criticism.  We  must  determine  the 
meaning  of  the  words  employed  according  to  the  intention 
of  the  Legislature  which  proposed  this  section,  and  of  the 
people  who  adopted  it.  The  existing  section  was  to  be 
obliterated  from  the  Constitution,  and  the  new  section 
was  to  be  substituted  in  its  place.  When  the  amend- 
ment went  into  effect  the  new  section  was  the  only  part 
of  the  Constitution  which  gave  the  Legislature  the  power 
to  determine  the  numbers  of  County  Commissioners,  the 
times  at  which,  and  the  periods  for  which,  they  should 
be  elected.  If  the  section  be  construed  without  subtlety, 
it  is  not  difficult  to  see  the  practical  purpose  which  it 
was  intended  to  accomplish.  Its  obvious  meaning  is 
that  the  Commissioners  elected  in  November,  1891,  were 
to  be  subject  to  its  provisions,  in  case  it  should  be 
adopted.  When  they  were  elected  it  was  not  known  how 
long  they  were  to  hold  their  offices;  if  the  amendment 
should  be  rejected  they  would  hold  for  two  years  under 
the  existing  section;  but  if  it  should  be  adopted,  their 
terms  would  be  for  **such  periods,  not  exceeding  six 
years,"  as  might  be  determined  by  law.  The  Act  of 
1892,  chapter  283,  provided  that  the  Commissioners 
elected  for  Frederick  County  should  hold  their  offices  for 
six  years  from  the  time  of  their  election;  and  that  the 
term  of  those  hereafter  elected  should  be  six  years. 
This  to  be  sure  is  a  local  law,  applicable  only  to  Freder- 
ick County;  but  the  grant  of  power  to  the  Legislature 
is  general,  and  there  is  no  requirement  that  the  length 
of  the  terms  should  be  uniform  throughout  the  Strfie, 
any  more  than  that  the  numbers  should  be  the  same  in 
each  county. 
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It  will  be  seen  that  we  think  that  the  amendment  in 
question  was  validly  adopted  as  a  part  of  the  Constitu- 
tion, and  that  the  Act  of  Assembly  which  we  have  men- 
tioned is  constitutional.  A  question  was  made  whether 
there  had  been  such  a  demand  on  the  Supervisors  and 
such  a  refusal  by  them  as  would  entitle  the  appellants 
to  a  writ  of  mandamus.  And  there  were  other  questions 
debated  at  the  Bar  of  much  interest  and  importance. 
We  think  it  best  to  pass  over  them  and  rest  our  deci- 
sion exclusively  on  the  constitutional  questions  which 
we  have  been  considering.  They  will  put  an  end  to  this 
case,  and  the  public  interest  requires  that  they  should 
be  settled. 

Order  affirmed. 
(Decided  18th  October,  1893.) 


William    McNiece    vs,   Thomas  W.   Eliason.  Jr., 
Same  vs.  Same. 

Creditors^  bill — Mortgage— Oeneral  creditors  of  Deceased 
mortgagor — Right  to  Redeem^Final  order — Tender — Sees. 
27  and  28  of  Art.  5  of  the  Code, 

A  creditors*  bill  filed  by  a  general  creditor,  and  making  a  mortgagee 
of  the  deceased  debtor  defendant,  sought  to  secure  a  sale  of  the 
mortgaged  real  estate  for  the  benefit  of  all  the  creditors,  after 
paying  the  mortgage  debt.  The  bill  prayed  that  the  mortgagee 
be  required  to  accept  the  mortgage  debt  and  the  complainant  be 
allowed  to  pay  the  same.  To  this  bill  the  defendant  mortgagee 
demurred  on  the  ground  that  the  complainant,  being  only  a  gen- 
eral creditor,  had  no  legal  right  to  redeem  or  pay  oflf  the  mort- 
gage debt,  and  be  subrogated  to  the  rights  of  the  mortgagee.  Held: 

That  the  order  sustaining  the  demurrer  was  final,  from  which  an 
appeal  would  lie,  although  the  bill  was  not  dismissed,  since  to  have 
proceeded  further  with  the  bill  would  have  been  fruitless. 
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Although  under  section  188  of  Article  16  of  the  Code,  the  land  of 
a  decedent  is  contingently  or  conditionally  liable  to  be  sold  for 
the  payment  of  his  debts,  a  general  creditor  has  no  such  right 
to,  interest  in,  or  lien  on  the  decedent's  real  estate,  as  to  give  him 
the  ri^ht  to  redeem  a  mortgage  upon  such  real  estate,  and  be 
subrogated  to  the  rights  of  the  mortgagee. 

Where  the  mortgagee  has  filed  his  bond  and  advertised  the  property 
under  the  mortgage,  the  administrators  of  the  deceased  mort- 
gagor, in  order  to  prevent  a  sale  of  the  real  estate  under  the 
mortgage,  must,  in  addition  to  the  mortgage  debt  and  interest, 
tender  the  legal  costs  incurred. 

A  mortgagee  who  has  filed  his  bond  and  advertised  the  property 
for  sale  under  his  mortgage  before  the  institution  of  a  creditors^ 
suit  to  subject  the  property  to  the  payment  of  the  debts  of  the 
deceased  mortgagor,  is  not  prevented  from  proceeding  with  the 
sale,  after  an  injunction  granted  to  restrain  the  sale  has  been  dis- 
solved, and  the  creditor's  bill  dismissed,  by  an  appeal  on  the 
part  of  the  creditors,  they  having  failed  to  give  bond  as  required 
by  sections  27  and  28  of  Article  5  of  the  Code. 

Appeals  from  the  Circuit  Court  for  Kent  County,  in 
Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

Harrison  W,  Vickers,  (with  whom  was  Hope  H.  Barroll, 
on  the  brief,)  for  the  appellant. 

Story's  Jurisprudence  on  the  Law  of  England  and 
America^  sec.  1023,  on  the  subject  of  redemption,  lays 
down  the  law,  that  ^*it  is  clear  that  the  equity  of  re- 
demption is  not  only  a  subsisting  estate  and  interest  in 
the  land  in  the  hands  of  the  heirs,  devisees,  assignees 
and  representatives  of  the  mortgagor,  but  is  also  in  the 
hands  of  any  other  persons,  who  have  acquired  any  in- 
terest in  the  lands  mortgaged  by  operation  of  law,  or  other- 
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wiscy  in  privity  of  title.  Such  persons  have  a  clear 
right  to  disengage  the  property  from  all  incumbrances, 
in  order  to  make  their  own  claims  beneficial  or  available. 
Hence  a  tenant  for  life,  a  tenant  by  the  curtesy,  a  joint- 
ress, a  tenant  in  dower  in  some  cases,  a  reversioner,  a 
remainderman,  a  judgment  creditor,  a  tenant  by  elsgit, 
and,  indeed,  every  other  person,  being  an  incumbrancer,  or 
having  legal  or  equitable  title  or  lien  therein,  may  insist 
upon  a  redemption  of  the  mortgage,  in  order  to  the  due 
enforcement  of  their  claims  and  interest  respectively  in 
the  land."  See  Coke  upon  Littleton,  208;  Earl  of  Kin- 
notd  vs.  Money,  3  Stoanaton,  203. 

The  Statute  5  Geo.  II,  ch.  7,  sec.  4,  in  express  lan- 
guage declares  that  the  lands  in  America  '^shall  be 
liable  to  and  chargeable  with  all  just  debts,  duties  and  de- 
mands of  whai  nature  or  kind  soever,''  etc.  ''And  shall 
and  may  be  assets  for  the  satisfaction  thereof,  in  like 
manner  as  real  estates  are  by  the  law  of  England  liable 
to  the  satisfaction  of  debts  due  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies,"  etc.,  in  law 
or  equity. 

In  Williams  on  Real  Property,  the  law  is  stated  as  fol- 
lows: ''It  may  be  said  that  as  a  general  rule,  in  the 
United  States,  lands  are  liable  for  the  debts  of  a  dece- 
dent, whether  due  by  matter  of  record,  specialty  or  sim- 
.pie  contract.  In  the  ttoo  latter  cases,  the  existence  of 
the  debt  creates  no  lien  during  the  debtor's  life.  By  his 
death,  however,  its  quality  is  changed,  and  it  becomes  a 
lien  upon  his  real  estate  which  descends  to  the  heir  or 
passes  to  the  devisee,  subject  to  the  payment  of  all  the 
debts  of  the  ancestor,"  etc.  Williams  on  Beat  Property, 
(6th  Ed.,)  82;  Morris,  Lessee  vs.  Smith,  1  Yeates,  244;  4 
Kent  Com.,  420. 

The  Act  of  1785,  sec.  188,  Art.  IG,  of  the  Code,  sub- 
jects and  binds  the  real  estate  of  a  deceased  debtor,  for 
the  payment  of  his  debts,  the  personal  estate  not  being 
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sufficient,  and  the  Court  on  any  suit  by  any  a^editor  may 
decree  the  real  estate  to  be  sold. 

The  appellee  in  equity  and  fairness  should  have  ac- 
cepted his  debt  with  the  interest  when  tendered,  leaving 
for  the  determination  of  the  Court  the  disputed  ques- 
tion of  costs,  expenses  and  commissions.  In  Dayton  vs. 
Dayton,  68  Mich.,  437,  it  is  said  ''Where  a  bill  is  filed  for 
the  discharge  of  a  mortgage  on  the  ground  of  a  tender  of 
the  amount  due,  which  tender  is  found  to  have  been  insuf- 
ficient, the  bill  may  be  retained  as  a  bill  to  redeem  under 
the  general  prayer  for  relief,  the  complainant  offering  in 
his  bill  to  pay  whatever  may  be  found  due  the  defend- 
ant.'* MiUington  vs.  Fox,  3  Mylne  dt  Cr.,  352;  Adams* 
Equity,  393;  Cliff  vs,  Wadsworth,  2  You.  (it  Coll.  C  C, 
604;  Jenkins  vs.  Jaaes,  2  Oiffard,  99;  Kopper  vs.  Dyer, 
59  Ft.,  477;  Warner,  et  al.  vs.  Tuch,  et  al,  127  N.  Y., 
217;  Cass  vs.  Higenbotam,  100  N.  Y.,  248;  Kortright  vs. 
Cady,  21  N.  Y,  342. 

These  New  York  authorities  are  on  the  point  that  a 
tender  extinguishes  the  lien,  leaving  the  debt  unaf- 
fected, and  that  it  is  not  necessary  to  keep  the  tender 
good  or  pay  the  money  into  Court.  Cage  vs.  Russell,  2 
Ventris,  352. 

It  is  laid  down  as  a  standing  rule  of  equity  that  a 
forfeiture  should  not  bind  when  anything  can  be  done 
afterwards,  or  any  compensation  can  be  made  for  it. 
Forfeitures  are  odious  and  Courts  struggle  against  them. 

James  A.  Pearce,  (with  whom  was  Richard  D.  Hinson, 
on  the  brief,)  for  the  appellee. 

That  a  general  creditor  has  no  right  to  redeem  and 
demand  to  be  subnogated  to  the  rights  of  the  mortga- 
gee is  well  settled  law,  as  he  has  no  interest  in  the 
premises,  nor  is  his  claim  a  lien  upon  the  real  estate  of 
a  deceased  debtor.  Wilson  vs.  Wilson,  13  Barb.,  252. 
The  right  of  subrogation  depends  upon  the  right  to  pay. 
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A  mere  volunteer  without  any  authority  undertaking  to 
discharge  a  debt  does  not  succeed  to  the  rights  of  the 
party  whose  debt  he  discharges.  Hall,  Adm'r  vs.  Cress- 
well,  et  al.,  12  G,  dt  e/.,  36;  Swan  vs,  Paiterson,  7  Md,, 
164.  Pomeroy  in  his  treatise  on  Equity  Jurisprudence, 
(3  vol,,  sec,  1212,)  says:  **That  the  payment  must  be 
made  by  or  on  behalf  of  a  person  who  had  some  interest 
in  the  premises  or  some  claim  against  other  parties 
which  he  is  entitled  in  equity  to  have  protected  and 
secured."  It  is  in  the  hands  of  any  one  who  has  ac- 
quired an  interest  in  the  lands  mortgaged  by  operation 
of  law  or  otherwise,  in  privity  of  title  to  redeem.  2 
Story's  Eq,  Jur,,  sec,  1023.  But  no  person  except  the 
mortgagor  or  his  heirs  or  privies  in  estate  has  a  right  to 
redeem,  unless  it  can  be  shown  that  there  is  collusion 
between  them  and  the  mortgagee.  A  mere  annuitant 
of  the  mortgagor  has  no  title  to  redeem,  having  no  in- 
terest in  the  land.  For  the  same  reason,  one  who  has 
merely  a  bond  of  conveyance  from  the  mortgagor  to  con- 
vey the  equity  of  redemption,  but  no  conveyance  thereof, 
cannot  in  his  own  name  alone  maintain  a  bill  to  redeem. 
2  Store's  Eq,  Jur,,  sec,  1023.  He  must  have  not  merely 
^jus  ad  rem,  but  a  jus  in  re.  Grant  vs,  Duane,  9  John.j 
612;  Porter  vs.  Reed,  1  Appleton,  363;  McDougald  vs, 
Capron,  7  Gray,  278.  The  Acts  of  Assembly  making 
real  estate  responsible  for  debts,  do  not  make  these  debts 
liens  or  even  charges,  but  simply  provide  a  remedy  by 
which  the  land  may  be  subjected  to  debts  on  insufficiency 
of  the  personal  estate. 

It  creates  no  lien,  nor  does  it  give  the  general  creditor 
any  interest  in  the  real  estate  of  his  deceased  debtor. 
If  the  debtor  was  living,  a  judgment  could  be  obtained 
against  him  by  pursuing  a  certain  course,  and  after  death 
his  real  estate  may  be  sold  to  aid  the  personal  estate  in 
payment  of  debts,  under  certain  contingencies,  by  fol- 
lowing the  provisions  of  the   Code,  Art.  16,  sec.  188. 
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As  the  general  creditor  had  a  right  of  action  against 
his  debtor  in  his  life-time,  so  after  death  the  Code  sim- 
ply gives  him  a  right  of  action  or  remedy  against  the 
real  estate,  nor  does  it  charge  the  payment  of  debts  upon 
the  real  estate  either  expressly  or  by  implication. 

How  then  can  it  be  said  that  a  general  creditor  has 
such  an  interest  in  lands  of  his  deceased  debtor  as  to 
authorize  him  in  paying  the  mortgage  debt  and  thereby 
become  entitled  to  subrogation?  Clearly  upon  principle, 
no  such  right  exists. 

Granting,  for  the  sake  of  argument,  that  a  general 
creditor  has  the  right  to  redeem,  it  certainly  does  not 
follow  that  the  filing  by  McNiece  of  his  said  creditors' 
bill,  operated  in  such  a  manner  as  to  deprive  the  appellee 
from  foreclosing  under  the  power  of  sale.  This  power 
of  sale  is  not  a  mere  naked  power,  but  it  is  a  power 
coupled  with  an  interest;  it  is  a  part  of  the  security 
itself,  is  irrevocable  and  is  not  affected  by  the  death  of 
the  mortgagor.  Berry  vs.  Skinner,  30  Md.,  567;  Dili  vs. 
Satterjield,  34  Md.,  52;  HamickeU  vs.  Omdorffy  Adm'r, 
35  Md.y  341;  and  the  only  way  by  which  he  can  be  de- 
prived of  this  power  is  by  payment  of  the  mortgage 
debt  and  interest  by  the  party  having  the  right  of  re- 
demption. The  mortgage  debt  was  overdue,  and  up  to 
and  at  the  time  the  defendant  instituted  the  foreclo- 
sure proceeding  by  filing  his  bond  and  advertising,  no 
tender  was  made,  and  not  until  the  31st  of  December, 
1892,  about  four  weeks  after  the  foreclosure  proceedings 
were  begun,  was  any  tender  or  offer  to  tender  made,  and 
then  only  the  mortgage  debt  with  its  proper  interest 
was  tendered,  (although  a  statement  of  costs  incurred 
by  the  mortgagee,  including  one-half  commissions  was 
furnished  appellant's  solicitors,)  which  appellee  refused 
to  accept,  as  the  whole  amount  of  the  debt,  interest 
and  costs  were  not  tendered  him. 

A  party  undertaking  to  redeem  must  tender  or  pay 
the  whole  amount  due.     Swan  vs.  Patterson,  7  Md.,  164; 
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Hdllingsworth  V8,  Floyd,  2  H.dkG.,  87;  Stickney  &  Co.  vs. 
Mohler,  Graf  d  Co.,  et  oZ.,  19  Md.,  490,  dc, 

FowLBR,  J.,  delivered  the  opinion  of  the  Court. 

The  appellant,  William  McNiece,  filed  a  creditors* 
bill  in  the  Circuit  Court  for  Kent  County  on  the  30th 
November,  1892,  Huing  for  himself  and  all  other  credi- 
tors of  Norris  Bernard,  deceased,  in  the  usual  form, 
making  the  administrators  and  heirs-at-law  of  the  de- 
ceased debtor,  and  also  Thomas  W.  Eliason,  Jr.,  the 
appellee,  parties  defendant.  The  bill  alleges  that  said 
Bernard  was  in  his  life-time  indebted  to  the  appellant, 
and  other  persons  in  large  sums  of  money  which  were 
unsecured,  and  that  there  was  an  outstanding  overdue 
mortgage  which  the  said  Bernard  had  executed  to  secure 
the  payment  of  two  single  bills  amounting  to  nine 
thousand  dollars,  and  that  by  the  terms  of  said  mort- 
gage the  mortgagee,  who  is  the  appellee  here,  might 
at  any  time  proceed  to  sell  the  real  estate  therein  men- 
tioned. 

In  order  to  prevent  a  sale,  which  the  appellant  alleges 
would  result  in  injury  to  him  and  the  other  unsecured 
creditors  of  the  mortgagor,  he  '^  tenders  himself  ready  and 
willing  to  satisfy  and  pay  unto  the  said  mortgagee  "  the 
mortgage  debt  and  interest,  and  asks  that  the  mortgagee 
may  be  required  to  show  cause  why  he  should  not  accept 
the  same,  and  he  prays  also  that  he  may  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortgage. 

To  this  bill  the  appellee  demurred  on  the  ground  that 
the  appellant,  being  only  a  general  creditor,  he  had  no 
legal  right  to  redeem  or  pay  off  the  mortgage  debt,  and 
be  subrogated  to  the  rights  of  the  mortgagee;  and  this 
demurrer  was  sustained  by  the  Court  below. 

The  first  question,  however,  is  presented  by  the  motion 
to  dismiss  the  appeal.  This  motion  is  based  upon  the 
ground  that  the  order  appealed  from  is  not  in  its  nature  a 
final  order.     But  we  think  it  is  clearly  of  that  character. 
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The  object  of  the  bill  was  to  secure  a  sale  of  the  mort- 
gaged real  estate  under  the  creditors'  bill  for  the  benefit 
of  all  the  creditors,  after  paying  the  mortgage  debt, 
and  as  a  means  to  that  end  the  prayer  was  that  the  mort- 
gagee should  be  required  to  accept  and  that  the  appel- 
lant might  be  allowed  to  pay  the  same.  In  no  other 
way  could  the  object  of  the  bill  bo  attained.  • 

For  if  the  estate  mentioned  in  the  mortgage  should 
be  sold  under  the  power  therein  contained,  the  bill  might 
as  well  have  been  dismissed,  because  its  main — indeed 
its  whole  object — was  to  secure  a  decree  for  a  sale  of  said 
property.  In  a  word,  the  appellant  claimed  the  right 
to  redeem  and  sell  the  land;  but  by  the  order  appealed 
from  it  was  declared  that  such  right  did  not  exist.  It 
is  true,  this  order  does  not  in  terms  dismiss  the  bill, 
but  that  was  its  necessary  result.  It  denied  the  relief 
sought,  and  there  was  no  other  course  open  to  the  appel- 
lant. Hadehurst  vs.  Morris,  et  ah,  28  Md,,  71;  Waverly 
Mutual  Building  Asso,  vs.  Buck,  64  Md,,  343.  To  proceed 
further  with  the  creditors'  bill,  as  was  suggested  by  the 
appellee,  would  have  altogether  been  fruitless,  for  in 
efi'ect  it  had  been  finally  decreed  by  the. Court  below 
that  the  appellee  and  not  the  appellant  had  the  right  to 
sell. 

The  motion  to  dismiss  will,  therefore  be  overruled. 

Was  the  demurrer  properly  sustained  ?  We  think  it 
was. 

The  questions  presented  by  the  demurrer  to  the  credi- 
tors' bill,  and  by  the  pleadings  in  the  injunction  case 
(being  two  appeals  argued  before  us  by  agreement  of 
counsel)  are  first,  whether  the  appellant,  who  is  a  gen- 
eral, unsecured  creditor  of  the  deceased  mortgagor,  has 
a  legal  right  to  redeem  and  be  subrogated;  and  secondly, 
if  80,  has  he  properly  exercised  that  right?  The  conclu- 
sion we  have  reached  in  regard  to  the  first  question  ren- 
ders it  unnecessary  to  consider  the  second  in  regard  to 
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the  appellant,  but  we  will  presently  consider  it  as  ap- 
plied to  the  administrators  of  the  mortgagor. 

There  can  be  no  doubt  upon  the  general  question  here 
involved.  The  doctrine  is  thus  expressed  by  Mr.  Pome' 
roy,  {Equity  Jurisprjidence,  sec.  1212:)  ''The  payment 
must  be  made  by  or  on  behalf  of  a  person  who  has  some 
interest  in  the  premises,  or  some  claim  against  other  par- 
ties which  he  is  entitled  in  equity  to  have  protected." 
And  in  2  Story's  Equity,  section  1023,  we  find  a  full  state- 
ment of  this  principle.  It  is  there  said  that  the  equity 
of  redemption  is  not  only  an  interest  in  the  land  in  the 
hands  of  the  heirs,  devisees,  assignees,  and  representa- 
tives of  the  mortgagor,  but  it  is  also  in  the  hands  of  any 
other  persons  who  have  acquired  any  interest  in  the 
lands  mortgaged,  by  operation  of  law,  or  otherwise  in 
privity  of  title.  All  such  persons,  says  Judge  Story, 
have  a  clear  right  to  redeem  in  order  to  make  their  own 
claims  beneficial. 

He  then  proceeds  to  enumerate  the  various  persons 
who  may  redeem,  and  concludes  by  awarding  this  right 
of  redemption  to  ''every  person,  being  an  encumbrancer 
or  having  a  legal  or  equitable  title  or  lien  "  in  the  mort- 
gaged property. 

It  may  be  conceded  that  the  appellant  by  virtue  of 
the  statute  (Code,  Art.  16,  sec.  188,)  has  some  kind  of 
a  lien  or  quasi  lien,  or  as  said  in  Van  Bibber  vs.  Beese, 
71  Jfrf.,  608,  613,  that  the  land  of  a  decedent  is  under 
the  express  language  of  the  Code  contingently  or  con- 
ditionally liable  to  be  sold  for  the  payment  of  his  debts. 

The  question  here,  however,  is  not  whether  some  such 
statutory  lien  or  conditional  liability  may  or  may  not 
exist,  but  conceding  its  existence,  as  provided  by  the 
statute,  is  it  such  a  right  to,  interest  in  or  lien  on  the 
decedent's  real  estate  as  to  give  to  a  general  creditor 
like  the  appellant  a  right  to  redemption  and  subroga- 
tion as  here  claimed  by  him  ? 
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Clearly  not,  we  think,  under  the  rule  laid  down  by 
Mr.  Pomeroy  and  Judge  Story,  just  quoted.  All  the 
illustrations  given  by  the  latter,  as  well  as  the  general 
terms  used  by  him,  would  seem  to  exclude  the  appellant, 
who  is  certainly  not  an  encumbrancer  within  the  ordi- 
nary meaning  of  that  term,  nor  can  he  be  said  to  have 
either  a  legal  or  equitable  title  or  such  an  absolute  lien 
as  the  law  gives  to  a  judgment  creditor.  Nor  do  we  see 
why  we  should  give  to  this  provision  of  our  Code  such 
a  strained  and  novel  construction.  For  it  is  or  may 
be  conceded  that  the  administrators,  as  personal  repre- 
sentatives of  the  deceased  debtor,  have  the  right  to  re- 
deem. 

Indeed,  it  may  be  said  that,  having  the  personal  prop- 
erty— the  primary  fund  for  the  payment  of  debts — in 
their  hands,  they  would,  in  cases  where  it  would  be 
proper  to  redeem,  be  the  persons  to  exercise  that  right 
under  the  direction  of  the  Orphans'  Court.  Being  of 
opinion  that  the  appellant,  under  the  facts  in  this  case, 
had  no  legal  right  to  redeem,  the  demurrer  was  prop- 
erly sustained,  and  the  order  appealed  from  will  be 
affirmed. 

In  regard  to  the  other  appeal  little  need  be  said.  A 
bill  was  filed  in  the  Circuit  Court  for  Kent  County  on 
the 31st  December,  1892,  by  the  appellant  and  the  admin- 
istrators of  said  Bernard,  setting  forth  the  proceedings 
on  the  creditors'  bill,  the  demurrer  to  which  we  have 
just  been  considering,  alleging  that,  notwithstanding 
the  appellant  as  well  as  the  said  administrators  had 
tendered  to  the  appellee  the  mortgage  debt  and  interest, 
and  had  paid  the  same  into  Court,  yet  the  appellee,  as 
mortgagee,  had  advertised,  and  was  about  to  sell  under 
his  said  mortgage.  An  injunction  was  prayed,  and  was 
subsequently  issued  by  said  Court,  restraining  the  appel- 
lee from  selling.  This  bill  was  answered  by  the  appel- 
lee, and  his  defence  is  that  neither  the  appellant  nor 
12  V.   78. 
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the  administrators,  nor  the  appellant  and  administrators 
jointly  had  the  right  to  payoff  the  mortgage  debt,  and 
thus  destroy  his  right  to  exercise  the  power  of  sale 
under  his  mortgage. 

We  have  already  said  in  the  other  appeal  that  the 
appellant  had  no  such  right,  and  that  the  administrators 
have. 

The  question  here,  however,  is  whether  this  right  has 
been  properly  exercised  by  the  administrators  who  are 
conceded  to  possess  it. 

Only  the  exact  amount  of  the  mortgage  debt  and  in- 
terest was  tendered.  Before  the  appellee  was  made  a 
party  to  the  creditors'  bill,  he  had  filed  his  bond  and 
advertised  the  property  under  his  mortgage,  and  al- 
though a  bill  of  the  costs  thus  incurred  was  presented 
to  the  administrators,  they  did  not  include  them  in  the 
amount  tendered.  If  the  tender  had  been  made  before 
any  costs  had  been  rightfully  incurred  by  the  mortgagee, 
the  tender  of  the  debt  and  interest  would  no  doubt  have 
been  good;  but,  after  filing  the  bond  and  advertisement 
of  the  property,  the  legal  costs  thereby  incurred  should 
have  been  included  in  the  amount  tendered.  Columbian 
Build.  A880,  V8,  Crump,  et  cU.y  42  Md,,  195;  4  Amer.  Eng, 
Encylo.  of  Law,  321,  and  notes.  The  proper  amount  not 
having  been  tendered,  the  appellee  was  under  no  obliga- 
tion to  accept  it.  Our  conclusion  is  that  the  injunction 
was  properly  dissolved,  and  the  order  appealed  from  in 
this  case  will  also  be  affirmed. 

It  was  suggested  that  the  appellee  could  not  properly 
proceed  to  exercise  his  power  of  sale,  after  the  institu- 
tion of  the  creditors'  suit. 

But  when  the  bill  in  that  case  was  filed  he  had  already 
filed  his  bond  and  advertised,  and  as  soon  as  the  injunc- 
tion was  issued  all  his  proceedings  under  his  power 
of  sale  appear  to  have  ceased,  and  he  did  not  again  pro- 
ceed to  sell  under  his  mortgage  until  after  the  injunc- 
tion had  been  dissolved,  and  the  creditors'  bill  dismissed. 
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Being  thus  freed  from  the  injunction,  and  heing  no 
longer  a  party  to  the  creditors'  bill,  he  re-advertised  and 
sold. 

If  the  appellant  had  desired  to  restrain  the  effect  of 
the  order  dissolving  the  injunction  and  that  dismissing 
the  creditors'  bill,  he  should  have  given  bond  as  required 
by  the  Code,  (Art.  5,  sections  27  and  28.)  But,  no  such 
bond  having  been  given,  and  the  Court  having  juris- 
diction of  the  appellee  having  dismissed  him,  we  can 
see  no  reason  why  ho  should  not  proceed  to  exercise 
the  valuable  power  given  him  by  the  mortgage.  We  do 
not  deem  it  necessary  to  determine  in  this  case  how  far, 
and  under  what  circumstances  generally  a  Court  of  equity 
can  control  a  mortgagee  in  the  exercise  of  such  a  power 
after  default  of  the  mortgagor. 

All  we  mean  now  to  decide  is,  that  there  is  nothing  in 
the  cases  now  before  us  to  justify  a  Court  of  equity  either 
in  prohibiting  or  controlling  this  appellee  in  the  exer- 
cise of  such  a  power. 

Orders  affiimed,  with  costs, 
(Decided  16th  November,    1893.) 


Eureka  Fertilizer  Company  of  Cecil  County,  a 
Corporation  vs.  The  Baltimore  Copper,  Smelting 
AND  Rolling  Company,  a  Corporation. 

Sale  of  Barge — Construction  of  Contract  of  Purchase — 
Province  of  Jury — Conflicting  evidence — Instructions — 
Warranty— Breach — Recoupment — Evidence — Right  to  In- 
surance money. 

Negotiations  for  the  sale  of  a  barge  were  conducted  partly  in 
writing  and  partly  by  parol.     Pending  the  negotiations  it  was 
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asserted  by  the  vendor  that  the  barge,  which  was  an  old  one, 
''was  in  a  condition  tor  service  at  once."  The  vendee,  however 
sent  its  superintendent  to  make  an  inspection  of  the  boat,  which 
he  did,  as  far  as  was  possible  without  hauling  her  out  upon  the 
ways.  After  this  inspection  had  been  made,  he  went  to  the  ven- 
dor's office,  and  informed  the  vendor's  treasurer  that  he  had  in- 
spected the  barge,  and  that,  as  far  as  he  could  see,  she  was  all 
right,  to  which  the  treasurer,  as  testified  to  by  the  superintendent, 
replied,  ''Yes,  we  have  recently  had  her  overhauled,  and  she  is 
all  right."  This  statement  was  denied  by  the  treasurer.  On 
her  fourth  trip  after  the  consummation  of  the  sale,  the  barge  sprung 
a  leak  and  sank,  seriously  damaging  her  cargo,  and  upon  subse- 
quent examination  it  was  found  that  her  bottom  was  in  such  a 
rotten  condition  that  she  would  have  to  be  substantially  rebuilt. 
In  an  action  by  the  vendor  against  the  vendee  upon  certain  prom- 
issory notes  given  in  payment  of  the  purchase  money,  it  was 
Held: 

1st.  That  as  the  contract  was  partly  in  writing  and  partly  in  parol, 
its  construction  was  not  for  the  Court  but  for  the  jury ;  and  it 
was  consequently  for  the  jury  to  say  under  proper  instmctions, 
whether  taking  all  the  evidence,  both  written  and  oral,  together, 
and  crediting  such  of  it  as  they  might  believe,  there  was  a  war- 
ranty by  the  vendor  of  the  soundness  of  the  boat,  or  whether, 
adopting  as  true  others  of  the  circumstances  adduced,  the 
purchase  was  made  with  any  other  or  diflerent  warranty,  or  none 
at  all,  but  purely  upon  the  inspection  of  the  defendant's  superin- 
tendent. 

2nd.  That  the  case  presented  opposite  and  conflicting  theories 
founded  upon  the  opposite  and  conflicting  evidence  introduced  by 
the  contesting  parties;  and  each  of  these  parties,  if  the  evidence 
supported  his  theory,  was  entitled,  upon  making  such  request<» 
to  have  the  legal  principles  involved  in  that  theory  announced 
to  the  jury  upon  a  h3'pothetical  statement  of  the  facts  upon 
which  it  was  founded. 

3rd.  That  no  question  relative  to  an  implied  warranty  was  in- 
volved, but  if  in  addition  to  the  admitted  representation  of  the 
plaintitf  that  the  barge  was  in  condition  for  service  at  once,  the 
jury  should  find  the  broader  vvarranty  contained  in  the  statement 
claimed  to  have  been  made  by  the  plaintift''s  treasurer,  that  the 
barge  had  been  recently  overhauled  and  was  all  right,  and  that 
there  had  been  a  breach  of  it,  the  defendant  was  entitled  to  re- 
coup against  the  amount  it  owed  for  the  boat,  the  amount  of 
damages  it  had  sustained  as  a  direct  consequence  of  that  breach. 
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4th.  That  there  was  some  evidence  of  such  a  warranty,  and,  being 
^iufficient  to  go  to  the  jury,  it  was  exclusively  for  them  to  say 
whether  that  evidence  was  true. 

5th.  That  the  inspection  of  the  barge  by  the  defendant  before  the 
purchase,  did  not  exclude  the  hypothesis  of  an  express  warranty. 

When  the  barge  was  purchased  by  the  vendee  it  remained  registered 
in  the  name  of  the  vendor,  and,  as  an  additional  security  for  the 
payment  of  the  notes  representing  the  purchase  money,  policies 
of  marine  insurance  were  taken  out  in  the  vendor's  name  upon 
the  boat  and  her  cargo,  the  vendee  paying  the  premiums  thereon. 
After  the  sinking  of  the  boat,  the  policies  were  delivered  to  the 
vendee  and  under  a  compromise  with  the  insurance  companies 
the  latter  paid  to  the  vendee  $1000,  upon  the  surrender  of  the 
policies.     Held: 

That  the  defendant,  would  be  entitled  to  recoup  against  the  notes 
in  suit  the  actual  damages  it  had  sustained  b^'  a  breach  of  the 
warranty  it  set  up,  if  such  warranty  had  been  found  by  the  jury  ; 
but  its  actual  damages  were  only  such  amount  as  remained,  if 
any.  after  giving  credit  for  the  amount  of  money  received  by  it 
from  the  insurance  companies.  It  could  not  retain  the  proceeds 
of  the  insurance  and  recoup  against  the  purchase  price  of  the 
barge  the  very  same  damages  for  which  it  had  received  compen- 
sation under  the  policies. 

Appeal  from  the  Circuit  Court  for  Harford  County. 

The  ease  is  stated  in  the  opinion  of  the  Court. 

Exception. — At  the  trial  the  plaintiff  offered  four 
prayers.  The  fourth  prayer  having  been  rejected,  is 
omitted.     The  other  prayers  are  as  follows: 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
sold  and  delivered  to  the  defendant  the  acid  barge  called 
the  **  General  Ned  Williams  "  as  she  stood,  and  subject 
to  the  inspection  of  the  defendant,  and  shall  further  find 
that  in  making  said  sale  the  plaintiff  only  represented 
that  said  barge  was  in  condition  for  service  at  once,  and 
shall  further  find  that  said  defendant  inspected  said 
barge  and  accepted  the  same,  and   that  the  defendant 
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executed  and  delivered  the  notes  oflFered  in  evidence  in 
payment  for  said  barge,  and  shall  further  find  that  said 
barge  was  in  condition  for  service  at  the  time  of  the  sale 
and  delivery  to  the  defendant,  then  the  plaintifi^  is  enti- 
tled to  recover  from  the  defendant  the  full  amount  of 
said*  notes,  with  interest  thereon,  according  to  their 
tenor. 

2.  That  if  the  jury  find  from  the  evidence  that  the 
barge  ''General  Ned  Williams"  was  sold  by  the  plain- 
tifi*  to  the  defendant  subject  to  the  inspection  of  the  de- 
fendant, and  shall  further  find  that  said  barge  was 
inspected  by  one  Christie,  selected  by  the  defendant  to 
make  said  inspection,  and  that  every  facility  was  given 
him  by  the  plaintiff  to  make  such  inspection,  and  if 
they  further  find  that  said  barge  contained  no  defects  or 
weaknesses  which  might  not  have  been  discovered  by  the 
application  of  a  proper  test  or  examination  by  said 
Christie,  and  that  the  defendant  relying  upon  the  judg- 
ment of  said  Christie  as  to  the  condition  of  said  boat 
accepted  the  same,  then  their  verdict  must  be  for  the 
plaintiff  for  the  full  amount  of  the  notes,  with  legal 
interest  thereon. 

3.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
sold  to  the  defendant  the  said  barge  called  the  ''General 
Ned  Williams  "  as  she  stood,  and  subject  to  the  inspec- 
tion of  the  defendant,  and  that  in  making  the  sale  the 
plaintiff  represented  that  the  said  barge  was  in  condi- 
tion for  service  at  once,  and  shall  further  find  that  the 
defendant  inspected  said  barge  and  accepted  the  same, 
and  that  the  defendant  executed  and  delivered  the  notes 
offered  in  evidence  in  payment  for  said  barge,  and  there- 
upon proceeded  to  use  said  barge  in  their  business  for 
transporting  acid  for  a  period  of  not  less  than  five  weeks, 
then  the  plaintiff  is  entitled  to  recover  the  amount  of 
said  notes,  with  interest  thereon,  according  to  their 
tenor;  provided  that  the  jury  shall  also  find   that  said 
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barge  was  in  condition  for  service  at  the  time  of  the  sale 
and  delivery  to  the  defendant. 
The  defendant  offered  the  four  following  prayers: 

1.  If  the  jury  believe  that  the  plaintiff  sold  to  the 
defendant  the  barge  mentioned  in  the  evidence,  for  which 
the  notes  sued  on  were  given,  and  as  an  inducement  to 
the  defendant  to  make  said  purchase,  represented  that 
said  barge  was  all  right,  and  was  in  condition  for  service 
at  once,  and  that  the  defendant,  relying  on  said  repre- 
sentations, agreed  to  purchase  and  did  actually  purchase 
and  accept  the  same,  and  gave  the  said  notes  for  the  pur- 
chase money,  and  shall  further  believe  that  the  said 
barge  was  not  all  right  and  in  condition  for  service  at 
once,  but,  on  the  contrary,  was  unsound  and  unsea worthy, 
and  in  consequence  of  such  unsoundness,  was,  together 
with  a  valuable  cargo,  lost  or  damaji^ed,  then  the  defend- 
ant is  entitled  to  recoup  against  plaintiff's  claim  on  said 
notes  the  amount  of  damage,  if  any,  sustained  as  a 
direct  consequence  of  said  breach  of  said  warranty. 

2.  It  is  not  necessary  that  a  representation,  in  order 
to  constitute  a  warranty,  should  be  simultaneous  with 
the  conclusion  of  the  bargain,  but  only  that  it  should 
be  made  during  the  course  of  the  dealing  which  leads  to 
the  bargain,  and  should  then  enter  into  the  bargain  as  a 
part  of  it. 

3.  To  constitute  a  warranty,  it  is  not  necessary  that 
the  word  '*  warranty  "  or  any  particular  word  or  form  of 
words  should  be  used,  but  any  representation  of  the 
quality  or  condition  of  the  article  sold,  made  by  the 
seller  to  the  purchaser  for  the  purpose  of  assuring  an 
intending  purchaser  of  such  condition  or  quality,  as  a 
fact,  and  thereby  to  induce  him  to  make  the  purchase, 
will  be  an  express  warranty,  if  accepted  and  relied  on  by 
the  purchaser. 

4.  If  the  jury  find  that  the  premiums  on  the  policies 
of  insurance  mentioned  in  defendant's  first  and  second 
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equitable  pleas,  were  paid  by  the  defendant,  and  the  pol- 
icies taken  out  in  the  manner  and  for  the  purpose  there- 
in stated,  then  the  plaintiflF  can  have  no  claim  on  the 
proceeds  of  said  policies  except  as  collateral  security,  and 
only  so  far  as  the  same  may  be  necessary  to  secure  the  pay- 
ment, of  the  notes  given  by  the  defendant  to  the  plaintiff, 
and  the  fact  that  the  proceeds  of  said  policies  have  been  re- 
ceived by  the  defendant  cannot  be  taken  into  considera- 
tion by  the  jury  in  estimating  any  loss  or  damage  which 
the  defendant  may  have  sustained  by  reason  of  a  breach  of 
any  warranty  which  may  have  been  given  by  the  plain- 
tiff to  the  defendant  on  the  sale  of  the  barge  mentioned 
in  the  evidence;  and  if  the  jury  find  the  facts  stated  in 
defendant's  first  prayer,  and  that  the  defendant  sus- 
tained damage  as  therein  stated,  then,  in  finding  their 
verdict,  the  jury  must  subtract  the  amount  of  such 
damage  from  the  amount  of  principal  and  interest  of 
said  notes  without  regard  to  what  the  defendant  had 
received  as  the  proceeds  of  said  policies,  the  verdict 
being  limited  to  the  difference  between  the  amount  of 
said  notes  with  interest,  and  the  amount  of  said  damage, 
and  if  the  said  damage  equals  or  exceeds  in  amount  the 
principal  and  interest  on  said  notes,  the  verdict  must  be 
for  the  defendant  under  the  pleadings  in  this  case. 

The  Court  (Watters,  J.,)  granted  the  first,  second 
and  third  prayers  of  the  plaintiff,  and  rejected  its  fourth 
prayer;  and  granted  the  second  and  third  prayers  of  the 
defendant,  and  rejected  its  first  and  fourth  prayers.  The 
defendant  excepted,  and  the  verdict  and  judgment  being 
against  it,  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Fowlbr, 
McSherry,  and  Briscoe,  J. 

Albert  Constable^  (with  whom  was  James  J.  Archer,  on 
the  brief,)  for  the  appellant. 
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Robert  F.  Brent,  and  John  S.  Wirtj  for  the  appellee. 

If  in  making  the  purchase  the  defendant  relied  on  the 
judgment  and  inspection  of  its  manager  Christie,  whom 
it  had  selected  to  make  the  examination  of  the  barge, 
and  the  defects  complained  of,  were  such  as  could  have 
been  discovered  by  proper  test  or  examination  by  said 
Christie,  and  he  neglected  to  make  such  an  examination, 
then  such  neglect  amounted  to  contributive  negligence, 
and  the  defendant  ought  not  to  recover.  Potomac  Steam- 
boat Co.  vs.  Harlan  &  HolUngsworth  Co.^  66  Md.j  48. 

The  Court  properly  refused  the  defendant's  first  prayer. 
While  alleging  an  express  warranty,  ^Hhat  she  was  all 
right,  and  in  condition  for  service  at  once, ' '  this  prayer  un- 
dertakes to  introduce  a  larger  and  different  warranty,  viz., 
oi  soundness  and  seaworthiness,  and  so  violates  the  maxim, 
*  *  expressumfacit  cessare  taciturn. ' '  Broom's  Legal  Maxims, 
657.  And  again,  as  said  in  Blood  vs.  Hotaard  Fire  Ins. 
Co.,  12  Gushing,  473,  ^'a  wararnty  will  in  no  case  be 
extended  by  construction." 

There  was  no  evidence  of  any  such  warranty,  oi'  sound- 
ness or  seaworthiness  on  the  part  of  the  plain tiflF,  given 
at  the  trial  or  contained  in  the  record.  If  there  is  no 
evidence  of  such  a  warranty,  it  cannot  be  assumed  by 
implication,  unless  the  seller  is  the  manufacturer  or 
grower. 

*^  Where  there  is  a  sale  of  a  definite  existing  chattel 
specifically  described,  the  actual  condition  of  which  is 
capable  of  being  ascertained  by  either  party,  there  is  no 
implied  warranty."  Bice  vs.  Forsyth,  41  3Id.,  403;  Hor- 
ner vs.  Parkhurst,  71  Md  ,  116;  Wheat,  et  al.  vs.  (hvss, 
ilMd.,  104;  Warren  Glass  Works  Go.  vs.  Keystone  Goal 
Co.,  65  Md.,  552;  Adler  vs.  Poriner  Bretving  Go.,  65  Md., 
27. 

The  defendant's  fourth  prayer,  which  was  refused  by 
the  Court  was  objectionable.  The  proposition  contained 
in  this  prayer  has  no  foundation  in  either  law  or  justice 
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That  the  defendant,  while  paying  not  one  dollar  for  the 
barge,  should  be  allowed  to  put  $1,000  quietly  in  its 
pocket,  realized  from  the  insurance  policies  given  to 
secure  the  notes,  whose  payment  they  are  here  disputing, 
and  yet  the  jury  in  estimating  the  supposed  damages 
sustained  by  the  defendant,  should  not  be  allowed  to 
consider,  that  if  any  damage  was  sustained,  the  defen- 
dant had  been  compensated  jjro  tanto  therefor,  by  the  re- 
ceipt of  this  sum  of  $1,000. 

Should  the  jury  have  believed,  which  it  did  not,  that 
the  defendant  had  received  damages  to  the  full  amount 
of  the  contract  price,  and  had  given  a  verdict  accord- 
ingly, then  the  result  under  this  instruction  would  have 
been  that  the  plaintiff  would  have  been  left  with  neither 
boat  nor  the  money  for  which  it  was  sold,  and  the  de- 
fendant whose  actual  damages  amounted  in  the  supposed 
case,  to  only  the  contract  price  of  $1,700,  would  have  a 
clear  gain  of  $1,000,  for  which  it  had  given  no  consider- 
ation whatsoever. 

The  true  rule  is  the  actual  damages  sustained  by  the 
defendant,  which  is  to  be  ascertained  by  deducting  from 
the  contract  price,  the  amount  of  damages  less  what- 
ever the  defendant  may  have  realized  from  the  chattel. 

McSherry,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  to  recover  the  amount  of  sev- 
eral promissory  notes  given  for  the  purchase  price  of  a 
barge  sold  by  the  appellee  to  the  appellant.  To  the 
declaration  which  contained,  in  addition  to  counts  on  the 
notes,  the  usual  money  counts,  the  defendant  pleaded 
the  general  issue,  and  several  defences  by  way  of  equi- 
table pleas  which  need  not  be  particularly  alluded  to  at 
this  time.  But  one  exception  appears  in  the  record  and 
that  was  taken  to  the  action  of  the  Court  below  upon 
the  several  prayers  presented  by  both  plaintiff  and  de- 
fendant for  instructions  to  the  jury.     Whether  the  in- 
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structions  granted  at  the  instance  of  the  plaintiff  were 
correct  and  whether  those  of  the  defendant  which  were 
asked  but  refused,  ought  to  have  been  granted,  are  the 
only  questions  before  us  for  decision. 

The  negotiations  which  ultimately  culminated  in  the 
execution  on  May  the  fifteenth,  1889,  of  the  notes  sued 
on,  were  carried  on  partly  in  writing  and  partly  by  parol, 
and  seem  to  have  originated  on  February  the  thirteenth 
of  the  same  year  in  a  letter  addressed  by  the  appellant 
to  the  appellee,  making  inquiry  as  to  whether  the  latter 
had  disposed  of  its  acid  boat,  and  requesting  the  appellee 
to  name  the  lowest  price  for  which  the  boat  could  be 
bought.  Considerable  correspondence  followed,  through- 
out which  the  appellee  asserted  that  the  barge,  which 
was  an  old  one,  '^was  in  condition  for  service  at  once." 
The  appellant,  however,  sent  its  superintendent  to  make 
an  inspection  of  the  boat,  and  this  he  did  as  far  as  was 
possible  without  hauling  her  out  upon  the  ways.  After 
this  inspection  had  been  made  he  went  to  the  appellee's 
office  in  Baltimore,  and  informed  the  appellee's  treasurer 
that  he,  the  witness,  had  inspected  the  barge  and  that 
as  far  as  he  could  see,  she  was  all  right;  to  which  the 
treasurer  replied,  ^*yes,  we  have  recently  had  her  over- 
hauled and  she  is  all  right,"  This  statement  was  denied 
by  the  treasurer.  Subsequently,  the  purchase  was  con- 
summated, the  notes  sued  on  were  signed  and  delivered, 
and  the  barge  was  turned  over  to  the  appellant,  though 
she  remained  registered  in  the  name  of  the  vendor  as 
security  for  the  payment  of  the  purchase  money.  After 
she  was  purchased  the  boat  was  used  by  the  appellant  to 
transport  acid  from  Camden,  New  Jersey,  to  the  appel- 
lant's works  on  the  Susquehanna  River,  by  way  of  the 
Chesapeake  and  Delaware  Canal.  On  her  fourth  trip 
from  Camden,  she  sprung  a  leak  and  sank  in  the  canal, 
seriously  damaging  her  valuable  cargo.  She  was  after* 
wards  raised  and  towed  to  Havre  de  Grace,  and  placed 
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upon  a  marine  railway  in  a  ship  yard  for  repairs.  It 
was  then  ascertained  that  her  spikes  were  corroded  and 
worn,  that  some  of  her  timbers  were  rotten,  and  others 
80  decayed  as  to  be  incapable  of  holding  a  nail,  and  that 
the  planking  on  her  bilges  below  the  water  line  was 
worn  from  its  original  thickness  of  two  and  a  half  inches 
down  to  one-half  of  an  inch;  and  that  to  make  her  sea- 
worthy it  would  be  necessary  to  lay  a  new  keel,  that  is, 
to  re-build  her.  This  condition  of  the  boat  was  not 
apparent  when  she  was  inspected  by  the  appellant's  su- 
perintendent, because  the  alleged  defects  were  all  below 
the  water  line  and'could  only  have  been  discovered  after  she 
had  been  placed  upon  a  dry -dock.  There  was  evidence 
tending  to  show  that  the  four  trips  made  "by  the  boat 
after  she  had  been  purchased  by  the  appellant  could  not 
possibly  have  caused  the  unsound  condition  just  descri- 
bed, and  that,  therefore,  she  must  have  been  in  this  dam- 
aged state  when  sold  by  the  appellee. 

As  the  contract  of  sale  was  partly  in  writing  and 
partly  in  parol,  its  construction  was  not  for  the  Court, 
but  for  the  jury.  Roberts  dt  Co.  vs.  Bonaparte,  73  Md., 
190.  It  was  consequently  for  the  jury  to  say,  under 
proper  instructions,  whether,  taking  all  the  evidence, 
both  written  and  oral  together,  and  crediting  such  of  it 
as  they  might  believe,  there  was  a  warranty  by  the  ven- 
dor of  the  soundness  of  the  boat;  or  whether,  adopting 
as  true  others  of  the  circumstances  adduced,  the  pur- 
chase was  made  with  any  other  or  different  warranty,  or 
none  at  all,  but  purely  upon  the  faith  of  the  inspection  of 
which  mention  has  been  made.  The  case  presented,  there- 
fore, opposite  and  conflicting  theories  founded  upon  the 
opposite  and  conflicting  evidence  introduced  by  the  con- 
testing parties;  and  each  of  these  parties,  if  the  evi- 
dence supported  his  theory,  was  entitled,  upon  making 
such  a  request,  to  have  the  legal  principles  involved  in 
that  theory  announced  to  the  jury  upon  an  hypotheti- 
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cal  statement  of  the  facts  upon  which  it  was  founded. 
Accordingly,  the  plaintiflF  below  by  its  first  and  third 
prayers  procured  an  instruction  to  the  jury  to  the  effect 
that  if  they  should  find  that  the  playntiff"  sold  the  barge 
as  she  stood  subject  to  an  inspection  by  the  defendant, 
and  that  the  plaintifi*  only  represented  that  the  barge 
was  in  condition  for  service  at  once;  that  the  defend- 
ant did  inspect  her  and  accept  her,  and  that  she  was  in 
condition  for  service  at  the  time  of  the  sale,  then  the  plain- 
tiff was  entitled  to  recover  the  full  amount  of  the  notes 
with  interest.  Upon  the  other  hand,  the  defendant  asked, 
but  was  refused,  an  instruction  to  the  effect  that  if  the 
jury  should  find  that  as  an  inducement  to  the  purchase 
the  plaintiff  represented  that  the  barge  was  allrightj  and 
was  in  condition  for  service  at  once,  and  that  the  defend- 
ant relying  upon  that  representation  did  make  the  pur- 
chase, and  if  they  should  find  that  the  barge  was  not 
all  right,  and  in  condition  for  service  at  once,  but  on  the 
contrary,  was  unsound  and  unseaworthy,  and  in  conse- 
quence of  such  unsoundness  was  with  her  cargo  lost  or 
damaged,  then  the  defendant  was  entitled  to  recoup 
against  the  claim  on  the  notes  the  amount  of  damages 
sustained  as  a  direct  consequence  of  the  breach  of  war- 
ranty. 

No  question  relative  to  an  implied  warranty  was  or 
is  involved,  or  could  arise.  But  the  existence  and  scope 
of  an  express  warranty  was  a  subject  distinctly  presented. 
The  plaintiff  practically  conceded  by  its  first  and  third 
instructions  that  the  barge  had  been  represented  as  being 
in  condition  for  service  at  once,  but  the  defendant  claimed 
a  broader  warranty  than  this,  and  relied  to  support  it  upon 
the  testimony  of  its  superintendent  as  herein  before  quoted. 
It  insisted  that  if  the  jury  should  find  that  such  a  war- 
ranty had  in  fact  been  given,  and  that  there  had  been  a 
breach  of  it,  the  defendant  was  entitled  to  recoup  against 
the  amount  it  owed  for  the  boat,  the  amount  of  damages 
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it  had  sustained  as  a  direct  consequence  of  that  breach. 
There  ought  to  be  no  dispute  about  the  correctness  of 
this  legal  proposition,  nor  do  we  understand  that  there 
is.  But  the  prayer  has  been  objected  to,  chiefly,  if  not 
solely  upon  the  ground  that  no  evidence  was  adduced  to 
support  it.  There  was  undoubtedly  some  evidence  of 
such  a  warranty,  and  being  sufficient  to  go  to  the  jury, 
it  was  exclusively  for  them  to  say  whether  that  evi- 
dence was  true.  If  true,  it  established  a  broader  war- 
ranty than  the  plaintiff  conceded,  and  it  asserted  not 
only  that  the  barge  was  in  condition  for  service  at  once, 
as  she  well  might  have  been  though  old  and  much  worn, 
but  further  that  ^hewas  all  right,  that  is,  was  sound  and 
consequently  was  not  in  such  a  state  of  decay  and  dis- 
repair as  to  require  the  laying  of  a  new  keel  to  make 
her  seaworthy.  The  rejection  of  the  appellant's  first 
prayer  confined  the  jury  to  the  warranty  or  representation 
referred  to  in  the  appellee's  instructions,  and  excluded 
the  recoupment  relied  on  as  a  defence  under  the  broader 
warranty  set  up  by  the  defendant.  The  result  was  that 
the  defendant's  theory  was  eliminated  from  the  case, 
though  both  that  theory  and  the  plaintiff's  were  enti- 
tled to  be  passed  on  by  the  jury.  This  was  not  only  an 
error,  but  was  injurious  to  the  appellant. 

The  appellee's  second  instruction  proceeded  upon  the 
hypothesis  that  there  was  no  warranty  of  any  kind,  but 
that  the  barge  was  purchased  solely  upon  the  faith  of 
the  inspection  made  by  the  vendee's  superintendent. 
It  presented  an  alternative  proposition  to  that  con- 
tained in  the  first  and  third,  and  in  that  view  is  free 
from  objection.  We  do  not  understand  it  as  meaning 
that  there  could  be  no  express  warranty  where  there 
had  been  an  inspection  of  the  chattel  before  the  pur- 
chase. Such  is  not  the  law.  2  Benj,  on  Sales,  Sec.  986, 
{4th  Am.  Ed,) 
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The  fifth  prayer  seems  not  to  have  been  acted  on  by 
the  Court  below  and  is  therefore  not  before  us  for  con- 
sideration. 

There  was  no  error  committed  by  the  Court's  refusal 
to  grant  the  defendant's  fourth  prayer.  When  the 
barge  was  purchased  by  the  appellant  it  remained,  as 
we  have  said,  registered  in  the  name  of  the  vendor,  and 
as  an  additional  security  for  the  payment  of  the  notes 
representing  the  purchase  money,  policies  of  marine 
insurance  for  the  sum  of  twenty- two  hundred  dollars 
were  taken  out  in  the  vendor's  name  upon  the  boat  and 
her  cargo,  th6  vendee  paying  premiums  thereon.  After 
the  sinking  of  the  boat  and  the  consequent  damage  to 
her  cargo,  the  insurance  companies  refused  to  pay  the 
loss  thus  occasioned,  and  considerable  negotiation  ensued. 
Finally,  the  vendor  delivered  the  policies  to  the  vendee 
and  agreed,  upon  condition  of  being  indemnified,  that  its 
name  might  be  used  in  any  proceedings  deemed  necessary 
by  the  appellant  to  recover  upon  the  policies;  but  a  com- 
promise was  subsequenty  eflfected  between  the  appel- 
lant and  the  insurance  companies,  whereby  the  latter 
paid  to  the  former,  the  defendant  below,  the  sum  of  one 
thousand  dollars  upon  a  surrender  of  the  policies.  These 
are,  in  outline,  the  facts  set  forth  in  the  equitable  pleas. 

Now,  the  defendant's  fourth  prayer  asked  the  Court 
to  instruct  the  jury  that  the  fact  that  the  proceeds  of 
these  policies  had  been  received  by  the  defendant  could 
*'not  be  taken  into  consideration  by  the  jury  in  estimat- 
ing any  loss  or  damage  which  the  defendant  may  have 
sustained"  by  a  breach  of  the  plaintiff's  warranty,  but 
that  the  jury  must  subtract  the  amount  of  such  loss 
or  damage  from  the  amount  of  the  principal  and  inte- 
rest of  the  notes,  ''without  regard  to  what  the  defend- 
ant had  received  as  the  proceeds  of  said  policies."  In 
other  words,  the  debtor  having  received  the  proceeds  of 
policies  of  insurance  taken  out  in  the  name  and  for  the 
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benefit  of  the  creditor  could  retain  those  proceeds,  and 
also  defeat  a  recovery  upon  the  promissory  notes  by 
recoupment,  if  the  damage  or  loss  under  the  warranty 
equalled  the  amount  due  on  the  notes.  It,  the  defend- 
ant, would  thus  not  only  pay  nothing  for  the  property 
which  had  been  purchased,  but  would  actually  realize 
a  profit  from  the  insurance  to  the  extent  that  that  insur- 
ance covered  the  barge.  The  appellant  would  have  been 
entitled  under  its  first  prayer,  had  it  been  granted,  to 
recoup  against  the  notes  the  actual  damages  it  had  sus- 
tained by  a  breach  of  the  warranty  it  set  up,  if  such  war- 
ranty had  been  found  by  the  jury;  but  its  acUial  dam- 
ages were  only  such  as  remained,  if  any,  after  giving 
credit  for  the  amount  of  money  received  by  it  from  the 
insurance  companies.  It  could  not  retain  the  proceeds 
of  the  insurance,  and  recoup  against  the  purchase  price 
of  the  barge  the  very  same  damages  for  which  it  had 
received  compensation  under  the  policies. 

The  defendant's  second  and  third  prayers  were  granted. 

For  the  error  committed  in  refusing  to  grant  the  ap- 
pellant's first  prayer,  the  judgment  must  be  reversed, 
and  a  new  trial  will  be  awarded. 

Judgment  reversed^  xvith 
costs  above  and  below,  and 
new  trial  awarded, 
(Decided  16th  Xovember,  1893.) 
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Reservation  of  Power  to  Amend  or  Repeal  charters — Private 
corporation — Female  seminary — Alteration  of  Charter — 
Schools — Legislative  power. 

The  constitutional  reservation  of  power  to  amend  or  repeal  the 
charters  of  corpora tionjs  is  a  condition  upon  which  a  charter  is 
granted,  and  when  the  charter  is  accepted,  the  right  of  the  Leg- 
islature to  exercise  such  power  is  as  binding  as  if  it  were  written 
in  the  body  of  the  charter  itself,  although  the  nature  and  char- 
acter of  the  charter  cannot  be  fundamentally  changed. 

Where  a  private  corporation  is  chartered  for  the  education  exclu- 
sively of  females,  a  subsequent  Act  of  the  Legislature  authoriz- 
ing the  trustees  to  lease  to  the  county  school  commissioners  so 
much  of  the  buildings  and  grounds  as  were  not  necessary  for  the 
use  of  the  seminary,  is  not  such  an  amendment  of  the  charter  as 
is  inconsistent  with  the  objects  and  purposes  for  which  the  sem- 
inary was  chartered,  and  unconstitutional,  inasmuch  as  the  neces- 
sary effect  and  operation  of  the  lease  is  not  to  change  the  semi- 
nary into  a  mixed  school  for  boys  and  girls. 

The  Legislature  has  the  power  to  authorize  the  school  commission- 
ers, being  a  public  corporation,  to  lease  the  buildings  of  an  in- 
corporated seminary  for  school  purposes. 

Appeal  from  the  Circuit  Court  for  Dorchester  County, 
in  Equity. 

This  appeal  was  taken  from  a  decree  of  the  lower 
Court,  (Holland,  J.,)  dismiBsing  the  bill  of  complaint, 
with  costs  to  the  defeiidants.  By  the  Act  of  1858,  ch. 
201,  certain  persons  were  incorporated  by  the  name  and 
style  of  *'The  Cambridge  Female  Academy."  By  the 
Act  of  1872,  ch.  396,  the  name  of  the  Cambridge  Female 
Academy  was  changed  to  that  of  **The  Cambridge 
13  V.   78. 
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Female  Seminary,"  and  by  the  latter  name,  the  cor- 
poration succeeded  to  all  the  rights,  privileges,  powers, 
property,  and  franchises,  which  it  enjoyed,  and  was  sub- 
jected to  all  the  debts,  engagements,  contracts  and  lia- 
bilities for  which  it  was  responsible,  under  the  name  of 
**The  Cambridge  Female  Academy."  The  case  is  stated 
in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

Charles  Marshall,  for  the  appellant. 

The  point  presented  in  this  case  is,  whether  or  not  the 
contract  made  between  the  trustees  of  the  Cambridge 
Female  Seminary,  the  trustees  of  the  Cambridge  Aca- 
demy and  the  Board  of  County  School  Commissioners  of 
Dorchester  County,  mentioned  in  the  bill,  eflfects  such  a 
change  in  the  use  of  the  property  belonging  to  the  Cam- 
bridge Female  Seminary  as  is  beyond  the  power  of  the 
trustees  of  the  Cambridge  Female  Seminary  to  make 
without  an  amendment  of  its  charter,  and  without  the 
acceptance  of  that  amendment  by  every  stockholder. 
That  the  Cambridge  Female  Seminary  is  a  private  cor- 
poration, notwithstanding  the  fact  that  it  has  received 
benefits  from  the  State,  needs  no  argument.  State  vs. 
Balto.  &  Ohio  R.  R,  Co,,  12  (?.  (feJ.,  440;  Boone  on  Corp., 
sec.  9.  The  money  when  given  by  the  State  passed  to 
the  corporate  uses  of  the  corporation  and  none  other. 
It  did  not  give  the  State  any  control  over  the  corpora- 
tion that  it  did  not  possess  before  the  donation. 

Being  then  a  private  corporation,  the  question  is 
whether  the  change  in  the  use  of  the  property  contem- 
plated by  the  contract  in  question,  is  such  a  change  as 
amounts  to  a  diversion  of  the  property  from  the  pur- 
poses contemplated  by  the  charter  of  the  Cambridge  Fe- 
male Seminary?      Various  changes  in   the  use  of  the 
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property  will  be  effected  if  the  contract  in  question  be 
carried  into  operation. 

In  the  first  place,  the  entire  property  is  leased  by  the 
corporation  to  the  Board  of  County  School  Commission- 
ers, and  the  only  use  of  the  property  retained  by  the 
Cambridge  Female  Seminary  is  in  the  shape  of  a  con- 
dition attached  to  the  lease  by  which  the  lessee  is  re- 
quired to  allow  a  part  of  the  property  to  be  used  for  the 
purposes  of  the  Cambridge  Female  Seminary.  This 
very  stipulation  carries  with  it  of  necessity  the  implica- 
tion that  the  rest  of  the  property  is  to  be  used  for  other 
purposes. 

The  school  contemplated  by  the  charter  of  the  Cam- 
bridge Female  Seminary  was  strictly  a  female  school,  a 
school  for  the  education  of  girls,  and  the  control  of  the 
appointments  of  the  instructors  in  that  institution,  a 
most  important  feature  of  any  seminary,  and  especially 
of  a  female  seminary,  was  left  in  the  hands  of  the  trus- 
tees. The  control  of  that  matter  by  the  terms  of  the 
contract,  will  be  in  the  hands  ultimately  of  the  Board 
of  County  School  Commissioners  of  Dorchester  County, 
who  in  making  their  appointments,  must  be  governed  by 
all  the  laws  of  the  State,  which  regulate  them  in  the 
appointment  of  teachers  of  the  public  schools. 

But  the  conversion  of  the  female  seminary  into  a 
mixed  school  of  males  and  females,  is  a  manifest  de- 
parture from  the  primary  object  of  incorporating  the 
Cambridge  Female  Seminary.  Their  corporation  was 
founded  upon  a  recognition  of  a  necessity  and  propriety 
of  the  separate  education  of  the  two  sexes.  Whether  it 
was  right  or  wrong,  the  money  that  was  contributed  by 
the  stockholders  for  the  purposes  of  the  seminary  was 
contributed  by  those  who  believed  in  the  separate  educa- 
tion of  girls,  and  who  were  willing  to  invest  their  money 
to  procure  the  means  of  such  separate  education.  See 
Dartmouth  College  vs.  Woodward^  4  JVheaton,  650. 
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The  iDterference  on  the  part  of  the  Legislature  of 
New  Hampshire,  under  the  statutes  of  that  State,  which 
was  declared  by  the  Supreme  Court  to  be  unconstitu- 
tional, was  an  interference  with  the  government  of  the 
college  and  of  the  mode  of  conducting  its  operations. 
Statutes  of  the  State  provided  for  a  different  government 
and  different  mode  of  conducting  the  operations  of  the 
college  from  those  provided  for  by  the  original  charter. 
The  Supreme  Court  held  the  changes  to  be  essential  and 
such  as  could  not  be  made  without  the  consent  of  the 
college. 

A  change  from  a  girls'  school  to  a  mixed  school  of 
boys  and  girls,  cannot  be  other  than  a  radical  change  in 
the  use  of  the  property  of  the  seminary.  If  this  be  so, 
it  cannot  be  effected  without  the  consent  of  every  stock- 
holder of  the  seminary. 

The  Legislature  cannot  under  its  power  to  amend, 
alter  and  repeal  charters,  convert  one  corporation  into 
another  essentially  different  corporation,  without  the 
consent  of  every  member  of  the  corporation.  The  power 
of  the  Legislature  over  public  corporations,  and  its  right 
to  change  those  public  corporations  as  the  public  interest 
may  require,  with  or  without  the  consent  of  the  persons 
who  compose  those  public  corporations,  is  not  denied. 
In  the  case,  however,  of  a  private  corporation,  the  Leg- 
islature has  no  power  to  change  these  purposes  and 
objects,  and  the  use  of  its  property,  so  as  to  apply  it  to 
a  substantially  different  use  from  that  contemplated  by- 
its  charter,  without  the  consent  of  every  member  of  the 
corporation.  Sprigg  vs.  Western  Telegraph  Co.,  et  al.,  46 
Md.,  70,  73,  18;.Gree7i*s  Brice's  Ultra  Vires,  77,  note  a; 
Beach  on  Private  Corp.,  sec.  41;  Zabriskie  vs.  The  Hacken- 
sack  and  New  York  Railroad  Co. ,  18  N.  J.  Eq.,  178;  Black 
vs.  Delaware  and  Raritan  Canal  Co.,  24  N.  J.  Eq.,  455. 

In  the  present  case  the  amendments  to  the  charter  of 
the  Seminary  attempted  by  the  Act  of  1892,  ch.  350,  is 
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a  legislative  recognition  that  the  changes  sought  to  be 
made  by  the  contract  in  controversy,  were  changes  that 
could  not  be  made  without  alteration  of  the  charter  of 
the  Seminary,  to  say  nothing  of  an  extension  of  the 
power  of  the  Board  of  County  School  Commissioners, 
and  that  the  Legislature  possesses  no  power  to  make 
such  an  amendment  without  the  consent  of  all  stock- 
holders, is  abundantly  established.  See  Green's  Brice'a 
UUra  Vires,  539,  543-4-5,  note;  Stevens  vs,  Rutland  and 
Burlington  R,  R,  Co,,  39  Vermont,  547;  see  also,  Sprigg 
vs.   Western  Telegraph  Co.,  46  Md.,  77-8. 

Bernard  Carter,  (with  whom  were  Alonzo  L,  Miles,  and 
Sewell  T.  Milboume,  on  the  brief,)  for  the  appellees. 

The  issues,  as  made  up  in  this  case,  present  three 
questions  for  adjudication: 

1.  Had  the  County  School  Commissioners  the  power 
to  purchase  stock  in  the  Cambridge  Female  Seminary  ? 

It  is  now  the  settled  law  of  this  State  that  one  corpo- 
ration may  invest  in  the  stock  of  other  corporations  as 
well  as  in  any  other  funds,  provided  it  be  done  bonafde, 
and  with  no  sinister  or  unlawful  purpose,  and  there  be 
nothing  in  its  charter  or  in  the  nature  of  its  business 
that  forbids  it.  Booth,  et  al.  vs.  Robinson,  el  al.,  55  Md., 
433. 

Section  21  of  Article  77  of  the  Code  enumerates  the 
powers  and  duties  of  the  County  School  Commissioners, 
and  further  states  that  they  shall  perform  such  other  duties 
as  may  be  necessary  to  secure  an  efficient  administration  of 
the  public  school  system. 

The  county  school  funds  belong  absolutely  to  the  sev- 
eral counties  in  their  respective  corporate  capacities, 
and  are  vested  in  the  Board  of  County  School  Commis- 
sioners, to  be  applied  by  them  in  promotion  of  the  policy 
for  which  the  funds  were  intended,  viz.,  public  educa- 
tion.    School  Comm'rs  of  Wicomico  Co.  vs.  School  CommWs 
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of  Worcester  Co.,  35  Md.,  206;  Section  20  of  Article  77  of 
the  Code. 

In  this  case  the  purchase  of  the  stock  by  the  County 
School  Commissioners,  was  made  a  condition  precedent 
to  the  leasing  of  the  seminary  building,  and  was  a  part 
of  the  consideration  for  such  lease.  The  school  funds 
were  applied  to  the  purchase  of  the  stock  to  enable  the 
School  Commissioners  to  obtain  better  accommodations 
for  the  public  schools  of  Dorchester  County,  and  to  secure 
a  more  efficient  administration  of  the  public  school  system, 
and  they  therefore  acted  strictly  within  their  statutory 
powers  and  duties.     Sec.  21  of  Art.  77  of  the  Code. 

2.  Was  the  contract  or  lease  between  the  School  Com- 
missioners of  Dorchester  County,  the  trustees  of  the 
Cambridge  Female  Seminary,  and  the  trustees  of  the 
(yambridge  Academy  valid  ? 

The  school  law  of  the  State  clearly  confers  on  the 
School  Commissioners  in  the  several  counties,  the  power 
to  purchase  or  lease  school  houses  or  buildings  for  school 
houses,  and  to  apply  the  funds  in  their  hands  to  pay  for 
the  same.     Sec.  33  of  Art.  77  of  the  Code. 

The  seminary  trustees  have  not,  on  their  part,  alien- 
ated any  portion  of  their  property,  which  is  necessary 
for  corporate  uses  and  purposes,  in  their  dealings  with 
the  School  Commissioners  of  Dorchester  County  or  with 
the  trustees  of  the  Cambridge  Academy.  On  the  con- 
trary, the  said  lease  or  contract  is  predicated  upon  the 
fact,  that  the  entire  seminary  building  is  not  necessary 
for  the  uses  and  objects  of  said  seminary,  and,  in  express 
terms  it  alleges  that  all  and  such  portions  of  the  said 
building,  which  are  needed  and  required  by  said  semi- 
nary, in  connection  with  the  higher  education  of  females, 
are  reserved  for  such  use,  and  are  retained  under  the 
supervision  and  control  of  the  seminary  trustees. 

The  case  of  the  complainant  proceeds  and  rests  upon 
the  notion,  that  the  Cambridge  Female  Seminary  which 
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was  designed  and  founded  to  promote  higher  education 
among  females,  exclusively,  (as  is  alleged,)  has  been  by 
the  trustees  transmuted  into  a  mixed  school  for  boys 
and  girls.  This  notion  altogether  misrepresents  the 
action  of  the  seminary  trustees,  and  utterly  ignores  the 
plain  and  unmistakable  meaning  of  the  said  lease  or 
contract.  The  lease  or  contract  carefully  preserves  the 
«eperate  identity  of  the  seminary  and  the  academy,  and 
though  the  trustees  of  the  seminary  under  common 
arrangements,  in  some  respects,  act  concurrently  with 
the  trustees  of  the  academy,  the  academy  has  not  been  and 
never  will  be  absorbed  in  the  seminary.  According  to 
what  seems  to  be  the  appellant's  notion,  the  said  lease  or 
contract  has  radically  and  fundamentally  changed  the 
character  and  objects  of  the  seminary,  so  that  what  was 
heretofore  a  school  for  the  promotion  of  higher  female 
education,  now  has  become  a  mixed  school  for  boys  and 
girls,  under  the  supervision  of  the  seminary  trustees; 
that  is  to  say,  that  the  female  seminary  has  become  a 
school  for  the  co-education  of  the  sexes,  and  not  that  the 
male  academy  and  the  female  seminary  for  the  further- 
ance and  promotion  of  the  objects  for  which  they  were 
originally  incorporated,  have  entered  into  mutual  agree- 
ments without  changing  the  said  original  objects,  or 
affecting  their  original  design.  This  notion  ignores  the 
undoubted  fact  that  the  male  school  is  altogether  under 
the  academy  trustees,  while  the  female  school  is  alto- 
gether under  the  seminary  trustees.  Two  incorporated 
schools — one  for  the  higher  education  of  males,  and  the 
other  for  the  higher  education  of  females — may  be  lo- 
cated in  the  same  building,  without  changing  their  origi- 
nal respective  characters,  and  they  may,  for  their  mutual 
advantage,  act  concurrently,  without  sacrificing  their 
identity  or  their  original  objects. 

The  appellant's  counsel  relies  on  the  case  of  Sprigg 
V8.  The  Western  Telegraph  Co.  and  othei's,  46  Md.,  68,  to 
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show  that,  under  the  agreement  between  the  school 
board,  the  academy  and  the  seminary,  the  original 
nature  and  objects  of  the  seminary  are  radically  and 
fundamentally  changed,  so  that  the  seminary  has  become 
a  mixed  school  for  boys  and  girls. 

The  alleged  fact  as  to  the  change  of  the  seminary  from 
a  female  school  to  a  mixed  school  for  boys  and  girls,  i» 
utterly  denied.  An  agreement  between  a  male  academy 
and  a  female  seminary,  to  conduct  their  respective 
schools  in  concert,  under  arrangements  for  mutual 
advantage,  does  not  change  the  female  seminary  into  a 
mixed  school  for  boys  and  girls.  The  two  institutions 
move  foward,  pari  passUy  without  the  loss,  by  the  one  or 
the  other,  of  its  identity  or  its  activity.  The  academy 
does  not  become  absorbed  in  the  seminary,  any  more 
than  the  seminary  becomes  absorbed  in  the  academy. 
Affiliation  between  two  or  more  schools,  without  any 
absorption,  is  not  uncommon,  even  in  cases  where  the 
schools  are  located  in  different  towns,  at  a  distance  from 
each  other.  Because  the  academy  and  seminary  employ, 
on  economic  grounds,  the  same  teachers,  does  not  change 
the  one  or  the  other  into  a  mixed  school.  Is  it  meant  that 
the  academy  and  the  seminary  each  become  a  mixed  school 
of  boys  and  girls,  because  they  enter  into  concerted 
arrangements  for  mutual  advantage,  or  does  that  result 
occur  to  the  seminary  alone?  Because  the  male  academy 
is  located  in  the  building  which  happens  to  belong  to  the 
seminary  trustees,  does  that  cause  the  seminary  to  absorb 
the  academy?  Cannot  the  two  institutions  occupy  the 
same  building,  without  the  male  becoming  absorbed  in 
the  female  school?  If,  after  the  seminary  ceased  to 
be  a  residence  for  its  principal  and  teachers,  and  the 
space  so  cleared  of  occupation  was  in  nowise  needed  by 
the  seminary,  would  it  not  have  been  competent  for  the 
seminary  trustees  to  lease  the  unoccupied  portion  of  the 
building  to  the  academy? 
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3.  Is  the  Act  of  1892,  ch.  350,  valid  and  operative?  If 
the  contract  between  the  three  corporations  does  not 
work  a  radical,  revolutionary  and  fundamental  change 
in  the  objects  of  the  seminary,  then  the  Act  of  1892,  in 
80  far  as  it  refers  to  a  participation  of  the  seminary  trus- 
tees in  the  contract,  is  nothing  more  than  declaratory 
of  their  right  to  enter  into  the  same.  The  Act  of  1892 
was  passed  simply  as  a  precautionary  measure,  and  was 
asked  of  the  Legislature  as  a  safeguard.  The  very  exist- 
ence of  the  seminary  and  the  cause  of  higher  female 
education,  in  the  community,  depended  on  the  mainte- 
nance of  the  contract  between  the  three  corporations. 
The  valuable  property,  acquired  through  the  benefac- 
tions of  the  State,  could  only  be  saved  from  individual 
appropriation  and  conversion  by  such  maintenance. 
And  while  confident  of  the  original  validity  of  the  con- 
tract, the  parties  concerned  secured  the  Act  of  1892,  as 
an  additional  protection. 

The  Act  of  1892  is  not  open  to  the  objection  that  it 
will  effect  a  radical  and  fundamental  change  in  the  origi- 
nal objects  and  purposes  of  the  seminary  corporation. 
If  it  does  not  work  such  a  change,  then  the  Act  is  to  all 
intents  and  purposes,  a  valid  and  operative  Act.  Sprigg 
V8,  Western  Telegraph  Co.,  et  al.,  46  Md.,  67;  Mayor 
and  Aldermen  of  Worcester  vs,  Norwich  and  Worcester 
Railroad  Co,,  109  Mass,,  103;  Sinking  Fund  Cases,  99 
U.  S.,  720,  721;  Shields  vs,  Ohio,  95  U,  S,,  324;  Close  vs, 
Glenioood  Cemetery,  107  U.  S.,  475,  476;  Spring  Valley 
Water  Works  vs,  Schoftler,  110  U.  a?.,  347,  373;  Miller  vs. 
The  State,  15  Wall,,  478;  Gray  vs,  Monongahela  Nav,  Co,, 
2  Watts  dc  S.,  159;  Agrictdtural  Branch  R.  R.  Co,  vs, 
Winchester,  13  Allen,  32. 

The  Act  simply  confirms  the  contract  complained  of, 
and  so  far  from  working  a  revolutionary  change  in  the 
constitution  of  the  seminary,  it  is  its  chief  safeguard 
and  protection.     This  Act  is  and  was  intended  to  be  a 
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help  to  the  cause  of  higher  education  in  Dorchester 
County.  In  so  far  as  it  assists  in  maintaining  the  con- 
tract between  the  three  corporations,  it  deepens  and 
strengthens  the  foundations  of  the  seminary,  and  so  gives 
a  greater  permanence  to  the  cause  of  higher  female  edu- 
cation. If  necessary  for  the  support  of  the  contract,  it 
saves  the  valuable  property  which  had  been  acquired 
through  the  beneficence  of  the  State,  from  individual 
appropriation  and  conversion. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  case  must  be  considered  as  one  of  more  than 
ordinary  importance.  The  right  to  alter,  amend  or  re- 
peal the  charter  of  a  private  corporation  is  reserved  in 
express  terms  by  the  Constitution  of  this  State.  And 
the  question  in  this  case  involves  the  exercise  of  this 
power  by  the  Legislature.  The  Cambridge  Female 
Seminary  was  incorporated  by  the  Act  of  1858,  with 
power  to  issue  shares  of  capital  stock  to  the  amount  of 
ten  thousand  dollars,  for  the  purpose  of  erecting  the 
necessary  buildings  for  said  institution.  The  trustees  to 
be  elected  under  the  charter  were  authorized  to  employ 
teachers,  fix  their  salaries,  and  to  do  all  other  thmgs 
necessary  for  the  proper  conduct  and  management  of  the 
seminary.  And  upon  the  subscription  of  three  thousand 
dollars  to  its  capital  stock,  the  State  agreed  to  appropri- 
ate five  hundred  dollars  annually  to  be  expended,  in  the 
language  of  the  Act,  **for  the  purposes  of  female  educa- 
tion,'' By  a  subsequent  Act,  the  Legislature  appropriated 
the  further  sum  of  five  thousand  dollars  to  aid  in  the 
erection  of  additional  buildings  and  the  purchase  of  the 
necessary  equipments  for  the  school.  Notwithstanding 
the  liberal  aid  thus  extended  by  the  State,  the  seminary 
was  not  as  successful  as  its  promoters  hoped  and  expected. 
It  managed,  however,  it  seems,  to  struggle  along  till  1890, 
when  its  principal  resigned.     Its  revenues  were  not  in 
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fact  sufficient  to  pay  the  salaries  of  teachers  and  to  meet 
the  necessar}^  current  expenses.  So  the  trustees  were 
obliged  to  borrow  money,  and  to  mortgage  the  buildings 
and  grounds  to  secure  the  payment  of  the  loans.  One 
of  the  mortgages  was  overdue,  and  there  was  no  money 
in  the  hands  of  the  trustees  to  pay  either  interest  or 
principal.  In  this  condition  of  affairs  they  made  appli- 
cation to  the  School  Commissioners  of  the  county  for 
financial  aid  and  assistance.  Of  the  one  hundred  and 
twenty  shares  of  stock  which  had  been  subscribed  by 
different  persons,  sixty-six  shares  remained  unpaid,  and, 
as  the  School  Commissioners  were  in  need  of  buildings 
for  school  purposes,  they  agreed  to  take  these  sixty-six 
shares,  provided  the  trustees  would  leasp  to  them  for  the 
use  of  the  public  schools,  so  much  of  the  buildings  and 
grounds  as  were  not  in  fact  necessary  for  the  use  of  the 
seminary.  This  offer  the  trustees  accepted,  and  the  lease 
was  accordingly  executed.  In  addition  to  the  subscription 
of  the  sixty-six  shares  of  stock  at  forty  dollars  per  share, 
the  School  Commissioners  also  agreed  to  pay  to  the 
trustees  of  the  Seminary  five  hundred  dollars  annually, 
to  be  applied  by  them  for  the  purposes  of  female  educa- 
tion. And  they  also  agreed  to  put  and  keep  the  building 
and  grounds  in  proper  repair,  and  to  insure  the  buildings 
at  their  own  expense.  The  principal  and  vice-principal 
of  the  consolidated  schools,  for  so  they  are  called  by  the 
lease,  were  to  be  elected  by  the  trustees  of  the  Female 
Seminary  and  the  trustees  of  the  Cambridge  Academy, 
the  latter  being  also  parties  to  the  lease,  subject  how- 
ever, to  the  approval  of  the  School  Commissioners.  Such 
are  the  terms  of  the  lease,  and  these  terms,  so  far  as  the 
seminary  is  concerned,  would  seem  to  be  beneficial  in 
every  respect,  for  without  the  pecuniary  assistance  thus 
extended  by  the  School  Commissioners  it  could  no  longer 
be  maintained  as  a  school  for  the  education  of  girls  and 
young  women. 
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The  complainant,  however,  is  a  stockholder  of  the  de- 
fendant corporation,  the  Female  Seminary,  and  this  is  a 
bill  filed  by  him  to  restrain  the  parties  from  carrying 
into  effect  the  terms  of  the  lease,  and  to  restrain  the 
School  Commissioners  from  taking  possession  of  or  using 
in  manner  the  buildings  and  grounds  belonging  to  the 
seminary,  and  further  to  have  the  lease  itself  declared 
to  be  null  and  void.  And  this  relief  he  claims  on  the 
following  grounds: 

Ist.  Because  the  trustees  had  no  power  under  the 
original  charter  to  lease  any  part  of  the  seminary  build- 
ings or  grounds  to  the  School  Commissioners. 

2nd.  That  the  Legislature  could  not  by  the  amenda- 
tory Act  of  1892,  ch.  350,  confer  this  power  upon  the 
trustees. 

3rd.  That  the  School  Commissioners  had  no  power  to 
subscribe  to  the  capital  stock  of  the  defendant  corpora- 
tion, nor  had  they  the  power  to  become  a  party  to  the 
lease  in  question. 

Whether  the  trustees  had  the  power  under  the  origi- 
nal charter  to  lease  any  part  of  the  buildings  or  grounds 
is  a  question  we  shall  not  stop  to  consider.  Be  that  as 
it  may,  the  Legislature  had  the  power,  it  is  conceded,  to 
alter  and  amend  its  charter,  provided  such  amendment 
does  not  change  fundamentally  the  nature  of  the  charter 
and  the  objects  for  which  it  ivas  granted.  And  this  being 
so,  the  question  comes  to  this,  does  the  Act  of  1892 
change  fundamentally  the  nature  and  character  of  the 
charter  of  the  Female  Seminary?  Or,  in  other  words, 
are  its  provisions  inconsistent  with  the  objects  and  pur- 
poses for  which  it  was  incorporated?  And  in  consider- 
ing this  question  it  may  not  be  amiss  to  refer  briefly  to 
the  origin  and  object  of  the  constitutional  reservation 
to  amend  and  repeal  the  charters  of  private  corpora- 
tions. In  the  well  known  Dartmouth  College  Case,  the 
Supreme  Court,   after  full  consideration,   decided    that 
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the  charter  of  a  private  corporation,  when  accepted,  was 
an  executed  contract  between  the  State  and  the  cor- 
porators, and,  as  such,  was  within  the  protection  of  the 
Federal  Constitution,  which  forbids  a  State  from  pass- 
ing any  law  impairing  the  obligation  of  contracts.  And 
this  being  so,  the  Court  held  that  the  Legislature  of 
New  Hampshire  could  not  by  a  subsequent  Act,  impair 
or  interfere  with  the  franchises  and  privileges  granted 
to  that  corporation  under  its  original  charter.  This 
decision  and  the  grounds  on  which  it  is  based,  have  been, 
it  is  true,  the  subject  of  a  good  deal  of  criticism,  but 
the  decision  itself  has  been  affirmed  by  the  Supreme 
Court  in  a  number  of  cases,  and  must  now  be  considered  ^ 
as  the  settled  law  of  this  country.  In  his  concurring 
opinion  Mr.  Justice  Story,  however,  suggested  that  the 
Legislature  in  chartering  a  private  corporation  might 
reserve  the  power  to  alter  and  amend  it,  and  that  the 
subsequent  exercise  of  this  power  under  such  a  reserva- 
tion, would  not  be  an  impairment  of  the  obligation  of 
the  contract  within  the  meaning  of  the  Constitution. 
And  since  that  decision,  this  State  and  other  States,  by 
constitutional  provision,  or  by  general  law,  or  by  special 
Acts,  have  in  express  terms  reserved  the  power  to  amend 
or  repeal  the  charters  of  corporations.  The  object  being, 
as  we  have  heretofore  said,  to  preserve  to  the  State  con- 
trol over  corporate  grants,  should  the  Legislature  at  any 
time  deem  the  exercise  of  this  power  necessary  and 
proper.  State  vs.  Northern  Central  Railway  Company^  44 
Md.,  131.  The  reservation  is  therefore  a  condition  upon 
which  the  charter  is  granted,  and  when  it  is  accepted, 
the  right  to  exercise  the  power  is  as  binding  as  if  it  was 
written  in  the  body  of  the  charter  itself.  Jackson,  Gov- 
ernor^ et  al.  V8,  Walsh,  et  al. ,  76  Md, ,  304.  The  right  there- 
fore of  the  Legislature  to  alter  and  amend  the  charter 
of  the  defendant  corporation  is  not,  and  could  not,  be 
denied.     At  the  same  time  we  agree  with  the  appellant 
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that  it  could  not  change  fundamentally  the  nature  and 
character  of  the  charter  itself.  It  could  not,  under  the 
guise  of  an  amendment,  substitute  a  new  and  different 
charter  with  distinct  and  diflFerent  purposes,  and  oblige 
the  stockholders  to  accept  it.  Nor  could  it  divest  prop- 
erty rights  acquired  under  the  legitimate  exercise  of  the 
powers  granted.  Independent  altogether  of  the  contract 
clause  of  the  Federal  Constitution  is  the  provision  which 
declares  that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  law. 

i  At  the  same  time,  the  Legislature,  it  is  equally  clear, 
has  the  right  to  amend  or  repeal  the  franchises,  privileges 
or  immunities  granted  to  the  corporation.  If  its  prop- 
erty was  exempted  from  taxation,  this  may  be  revoked. 
If  its  charter  prescribed  the  rates  of  tuition  to  be  charged, 

^  these  could  be  changed.  If  it  prescribed  the  mode  and 
manner  by  which  the  Seminary  was  to  be  managed  and 
controlled,  these  and  all  other  like  rules  and  regulations 
may  be  altered  and  amended,  as  the  Legislature  may  in 
its  judgment  determine. 

In  the  Sinking  Fund  Cases,  99  U.  S,,  700,  721,  after 
reviewing  the  several  cases  in  the  Supreme  Court,  in 
which  the  extent  of  the  reserved  power  to  amend  or 
repeal  the  charters  of  corporations  had  been  considered, 
the  Chief  Justice  says:  ^'Giving  full  effect  to  the  prin- 
ciples which  have  thus  been  authoritatively  stated,  we 
think  it  safe  to  say,  that  whatever  rules  Congress  might 
have  prescribed  in  the  original  charter  for  the  govern- 
ment of  the  corporation  in  the  administration  of  its 
afll'airs,  it  retained  the  power  to  establish  by  amend- 
ment." And  in  that  case  it  was  held  that,  under  this 
reserved  power,  Congress  could  lawfully  enact  that  the 
corporation  should  set  apart  a  portion  of  its  earnings  as 
a  sinking  fund  for  the  payment  of  its  debts  to  the 
United  States. 
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And  in  Miller  V8,  The  State,  15  Wallace,  478,  the  Su- 
preme Court  held  that  where  the  charter  of  a  corpora- 
tion was  subject  to  amendment  or  repeal  in  the  discretion 
of  the  Legislature,  it  was  competent  for  the  Legislature 
to  provide  by  law  that  a  municipality  should  have  the 
right  to  elect  seven  directors  of  a  railroad  company  in 
place  of  four,  the  number  which  it  had  been  originally- 
empowered  to  elect,  though  such  change  resulted  in  giv- 
ing the  majority  of  the  board  to  the  municipality.  And 
in  answer  to  the  argument,  that  the  right  to  elect  all  of 
the  directors,  except  four,  had  become  vested  in  the 
stockholders  owning  a  majority  of  the  shares,  and  that 
the  amendatory  Act  giving  to  the  city  the  power  to  elect 
seven  impaired  that  vested  right,  Mr.  Justice  Clifford 
said:  '*The  Court  is  of  an  entirely  diiferent  opinion,  as 
the  Legislature,  in  conceding  that  right,  made  the  con- 
cessions subject  to  the  reserved  power  to  alter  or  repeal 
as  ordained  in  the  Constitution  of  the  State  and  the 
several  statutes  mentioned,  which  clearly  gives  to  the 
Legislature  the  power  to  augment  or  diminish  the  num- 
ber or  to  change  the  apportionment  as  the  ends  of  justice 
or  the  best  interests  of  all  concerned  may  require." 

So  tested  by  these  well  settled  principles  we  do  not 
see  on  what  grounds  the  amendatory  Act  of  1892  can  be 
said  to  change  materially,  or  to  be  in  any  manner  incon- 
sistent with,  the  objects  and  purposes  for  which  the  Sem- 
inary was  chartered.  It  merely  authorizes  the  trustees 
to  lease  to  the  School  Commissioners  so  much  of  the 
buildings  and  grounds  as  were  not  necessary  for  the  use 
of  the  Seminary.  The  property  belonging  to  the  Semi- 
nary was  already  encumbered  with  mortgage  debts, 
which  the  trustees  were  unable  to  discharge;  and  besides 
they  were  without  the  means  necessary  to  maintain  it  as 
an  institution  for  purposes  of  female  education.  By  the 
contract  which  the  amendatory  Act  authorized  the  trus- 
tees to  make,  the  mortgage  debts  were  paid  with  the  money 
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furnished  by  the  School  Commissioners,  and  the  annual 
rental  to  be  paid  by  them  for  the  use  of  part  of  the 
buildings  and  grounds  enabled  the  trustees  to  maintain 
the  Seminary  for  the  objects  and  purposes  for  which  it 
was  incorporated. 

The  argument,  however,  is  that  the  necessary  effect 
and  operation  of  the  lease  in  question  was  to  change  the 
seminary  which  was  chartered  for  the  education  of  females^ 
into  a  mixed  school  for  boys  and  girls.  We  agree  with  the 
appellant  that  the  defendant  corporation  was  chartered 
for  the  education  exclusively  of  girls  and  young  women. 
That  such  was  its  object  and  purpose  is  plain  we  think 
not  only  from  the  title  of  the  Act  of  incorporation,  but 
from  every  provision  in  the  charter  itself.  It  was  so 
understood  and  accepted  by  the  corporators  themselves, 
and  it  was  so  conducted  and  managed  down  to  1890, 
when  the  lease  was  made,  and  it  was  for  the  purposes  of 
female  education  that  the  State  agreed  to  appropriate 
annually  the  sum  of  five  hundred  dollars.  But  it  does 
not  seem  to  us  that  the  lease  itself  can  by  any  fair  rule 
of  construction  be  held  to  change  the  seminary  into  a 
mixed  school  for  boys  and  girls.  The  buildings  were,  it 
seems,  larger  than  actually  necessary  for  the  seminary, 
part  of  them  being  occupied  as  residences  for  the  teach- 
ers, and  in  the  lease  are  reserved  in  express  terms  ample 
accommodations  for  the  use  of  the  seminary.  And,  as 
we  construe  it.  the  lease  simply  means  that  the  School 
Commissioners  shall  be  permitted  to  use  and  occupy 
part  of  the  buildings  and  grounds  for  public  school  pur- 
poses. 

The  proof  in  the  record  shows,  it  is  true,  that  the 
buildings  have  been  used  in  a  manner  not  warranted  by 
the  terms  of  the  lease,  as  we  have  construed  it.  Instead 
of  reserving  and  using  part  of  the  buildings  for  the 
exclusive  education  of  females,  the  girls  of  the  seminary 
and   the  boys  and  girls  attending   the   public   schools 
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occupy,  it  appears,  the  same  room,  with  an  aisle,  merely, 
between,  and  recite  to  the  same  teachers  in  the  same 
<;lass.  In  the  face  of  such  facts  as  these,  it  can  hardly 
be  said  that  the  Seminary  is  conducted  as  a  school  ex- 
clusively for  the  education  of  females,  such  as  was  con- 
templated by  the  defendant's  charter. 

The  relief  prayed,  however,  is  not  on  the  ground  that 
the  trustees  have  permitted  the  use  of  the  buildings  in 
a  manner  not  warranted   by  the  lease,   but   upon   the 
ground  that  they  had  no  power,  either  under  the  origi- 
nal charter  or  the  amendatory  Act  of  1892,  to  lease  any 
part  of  the  buildings  to  the  School  Commissioners,  even 
though  they  did  reserve  suitable  and  necessary  accom- 
modations for  the  exclusive  use  oiF  the  Seminary.     It 
was  filed  upon  the  theory  that  the  trustees  had  no  power 
whatever  to  lease  any  part  of  the  buildings,  and  the 
relief  prayed  is  to  enjoin  the  parties  from  carrying  into 
effect  the  terms  of  the  lease,  and  to  prevent  the  trustees 
of  the  Cambridge  Academy,  or  the  School  Commission- 
ers from  taking  possession  of,  or  using  in  any  manner, 
the  property  belonging  to  the  Female  Seminary.     There 
is  a  general  prayer,  it  is  true,  *^  for  other  and  further 
relief,"  but  under  such  a  prayer  the  complainant  is  not 
entitled  to  relief  beyond  the  general  scope  and  object  of 
the  bill.     Fenby,  et  al,  vs.  Johnson^  21  ifrf.,  106.    Whether 
the  Legislature  has  the  power,  by  amending  the  charter 
of  the  defendant,   to  convert   the  Seminary,   chartered 
originally  for  the  exclusive  education  of  females,  into  a 
mixed  school  for   boys  and  girls,  is  a  question  not  pre- 
isented  by  the  pleadings  in  this  case,  and  in  regard  to 
which  we  are   not  to   be  understood  as  expressing  any 
opinion.     What  we  mean  to  decide  is  that  the  Legisla- 
ture had  the  power,  by  the  amendatory  Act  of  1892,  to 
authorize  the  trustees  to  execute  the  lease  in  question, 
and  that  the  lease  so  executed  does  not  in  itself  change, 

14  V.   78. 
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or  authorize  the  trustees  to  change,  the  Seminary  into  a 
mixed  school  for  boys  and  girls. 

Now,  as  to  the  power  of  the  School  Commissioners  ta 
subscribe  to  the  stock  of  the  Female  Seminary,  and  to- 
lease  part  of  the  buildings  and  grounds  for  public  school 
purposes,  we  have  but  a  word  to  add.  The  Code  pro^ 
vides  that  they  shall  have  the  general  supervision  and 
control  of  all  schools  in  their  respective  counties;  they 
shall  build,  repair,  and  furnish  school  houses;  they  shall 
fix  the  salaries  of  teachers;  they  shall  purchase  and  dis- 
tribute text  books,  and  ''shall  perform  such  other  duties  as 
may  be  necessary  to  secure  an  efficient  administration  of  the 
public  school  system.**  The  powers  thus  conferred  are 
broad  and  comprehensive.  Whether  they  are  broad 
enough  to  authorize  them  to  lease  buildings  for  school 
purposes  it  is  quite  unnecessary,  for  the  purposes  of  this 
case,  to  decide.  Be  that  as  it  may,  they  are  public^  and 
not  private  corporations^  and,  he\i\g  public  corporations,  the 
Legislature  had  beyond  all  question,  the  power  to  auth- 
orize them  to  lease  the  buildings  of  the  Seminary  for 
school  purposes,  it  follows  from  what  we  have  said  that 
the  decree  below  must  be  affirmed. 

Decree  affirmed. 
(Decided  16th  November,  1893.) 


William  H.  Coulbourn  vs.  Benjamin  F.  Fleming. 

Motion  to  Strike  out  Judgment — Service  of  Summons — Evi- 
to  Disprove  return — Appeal — Evidence. 

On  a  motiou  to  strike  out  a  judgment  by  default,  it  was  proved  that 
neither  the  sheriff  nor  his  regular  deputy  had  summoned  the 
defendant,  but  that  a  third  person  had  been  orally  authorized 
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and  requested  b}'  the  sheriff  to  make  service,  and  that  the  return 
to  the  writ  of  * 'summoned,''  was  made  on  the  report  of  such 
third  person  that  he  had  served  it.  This  person  admitted  to  the 
defendaut  on  the  day  before  the  hearing  of  the  motion,  that  he 
had  never  served  the  writ,  gi^ng  a  reason  for  not  doing  so,  but 
on  the  next  day  testified  that  he  had  served  it.  The  defendant 
testified  most  expressly  and  positively  that  he  was  never  sum- 
moned.    Held  : 

That  the  sheriff's  return  should  be  quashed,  and  the  judgment 
stricken  out. 

It  is  not  obligatory  upon  one  appealing  from  an  order  overruling 
a  motion  to  strike  out  a  judgment,  to  take  a  bill  of  exceptions; 
and  if  the  motion  rests  on  questions  of  fact,  a  transcript  con- 
taining a  statement  of  evidence,  which,  by  written  agreement 
filed  in  the  cause,  was  admitted  by  counsel  to  have  been  given  at 
the  hearing  of  the  motion,  and  which  was  approved  by  the 
Court  as  correct,  is  suflBcient. 

Appeal  from  the  Circuit  Court  for  Kent  County. 

The  ease  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Kobinson,  C.  J.,  Bryan, 
Fowler,  McShbrry,  Boyd,  and  Briscoe,  J.,  for  the  ap- 
pellant, and  submitted  on  brief  for  the  appellee. 

Hope  H.  BarroU,  for  the  appellant. 

Richard  D,  Hynson,  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

On  the  twenty-seventh  day  of  April,  1892,  a  judg- 
ment was  rendered  in  the  Circuit  Court  for  Kent  County 
against  William  H.  Coulbourn  in  favor  of  Benjamin  F. 
Fleming.  At  the  succeeding  term  of  the  Court,  on  the 
eighteenth  day  of  October  in  the  same  year,  Coulbourn 
filed  a  motion  to  strike  out  the  judgment.  Coulbourn 
had  been  returned  ^'summoned'*   in   regular  form,  and 


Digitized  by 


Google 


212  MARYLAND   REPORTS. 

Coulbourn  vs,  Fleming. 

judgment  by  default  had  been  entered  for  want  of  ap- 
pearance and  plea,  and  afterwards  made  final  in  due 
course.  The  motion  to  strike  out  alleged  that  the  judg- 
ment had  been  obtained  by  fraud,  surprise,  accident  or 
mistake;  that  the  defendant  had  no  knowledge  of  the 
existence  of  the  suit  in  which  it  was  obtained;  that  he 
had  never  been  summoned  to  appear;  and  that  he  did 
not  owe  the  plaintiff  anything.  The  motion  was  heard 
orally  on  evidence  offered  in  open  Court.  It  was  proved 
by  the  sheriff  and  by  his  regular  deputy,  appointed  and 
sworn,  that  neither  of  them  had  summoned  the  defend- 
ant, but  that  Joseph  C.  Rasin  had  been  orally  author- 
ized and  requested  by  the  sheriff  to  make  service,  and 
that  the  return  to  the  writ  was  made  on  Rasin 's  report 
that  he  had  served  it.  "Rasin  had  never  been  sworn  as  a 
deputy.  The  defendant  testified  that  he  was  a  citizen 
of  Delaware  where  he  had  always  lived;  that  he  had 
never  resided  in  the  State  of  Maryland,  except  for  about 
six  weeks  in  the  fall  of  eighteen  hundred  and  ninety-one, 
when  he  was  engaged  in  the  canning  business  near  Still 
Pond  in  Kent  County;  that  during  that  time  he  had 
never  been  summoned  by  the  sheriff  of  Kent  County, 
nor  by  any  one  else  in  any  cause  where  Fleming  or  any 
one  else  was  plaintiff;  that  he  does  not  owe  Fleming  a 
dollar,  and  that  he  has  a  good  defence  to  the  claim  filed 
in  this  cause;  that  he  never  heard  of  this  judgment,  or 
of  any  claim  of  Fleming,  until  the  first  day  of  October, 
eighteen  hundred  and  ninety-two,  when  a  writ  was 
served  on  him  by  the  sheriff  of  Sussex  County,  Dela- 
ware; that  he  appeared  to  the  suit  on  the  meeting  of  the 
Court,  and  ascertained  that  the  suit  was  brought  on  a 
copy  of  the  judgment  in  this  case.  He  further  testified 
that,  on  the  seventeenth  of  October,  eighteen  hundred 
and  ninety-two,  he  learned  for  the  first  thne  that  it  was 
stated  that  the  deputy  sheriff  of  Kent  Coonty  had  left 
the  summons  in  this  case  with  Joseph  C.  Rasin,  of  Still 
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Pond,  for  the  purpose  of  being  served  on  the  defendant; 
that  Rasin  never  served  any  summons  on  him,  and  had 
never  said  a  word  to  him  about  any  summons  of  any 
character;  that  on  the  same  day  he  went  to  Still  Pond 
with  Mr.  Barroll,  his  counsel;  that  Rasin  then  and  there 
in  the  presence  of  the  defendant  and  Mr.  Barroll,  stated 
that  he  had  never  served  the  writ  of  summons  on  the  de- 
fendant, and  gave  as  a  reason  for  not  doing  so  that  he  held 
him  in  too  high  esteem,  and  thought  too  much  of  him  to 
serve  the  summons  on  him;  and  that  Rasin  repeatedly 
stated  in  the  same  conversation  that  on  the  word  of  a 
gentleman,  he  knew  that  he  had  never  served  the  writ  on 
the  defendant,  nor  informed  him  of  its  existence.  Rasin 
also  gave  his  testimony;  he  admitted  that  the  defendant's 
account  of  the  conversation  with  him  and  with  Mr.  Bar- 
roll  was  correct,  but  said  that  since  the  conversation  he 
had  talked  with  Cecil  C.  Morgan,  the  deputy  sheriflf,  and 
that  Morgan  had  recalled  to  his  recollection  the  fact 
that,  when  he  returned  the  writ  to  him  he  had  stated 
that  he  had  served  it  on  the  defendant;  that  at  the  time 
of  giving  his  testimony  he  distinctly  recollected  that  he 
had  BO  served  it;  and  that  the  only  explanation  he  could 
give  of  his  conversation  with  the  defendant  was  that  at 
the  time  he  did  not  remember  that  he  had  served  the  writ; 
but  that  he  remembered  it  the  next  morning,  which  was 
the  time  he  was  giving  his  testimony  in  Court. 

The  judgment  is  in  all  respects  regular  in  form,  and 
must  stand  and  be  effective  to  all  intents  and  purposes, 
unless  annulled  and  vacated  by  the  authority  of  the 
Court,  exerted  in  the  due  and  established  course  of  pro- 
ceeding. While  judgments  must  not  be  interfered  with 
except  for  strong  and  convincing  reasons,  yet,  if  suffi- 
cient cause  is  clearly  shown,  the  Courts  will  not  hesitate 
to  set  them  aside.  In  this  case  it  is  alleged  that  the 
defendant  was  not  summoned,  and  that  he  has  been  con- 
demned without  a  hearing,  and  without  an  opportunity 


Digitized  by 


Google 


214  MARYLAND   REPORTS. 


Coulbourn  m.  Fleming. 


of  being  heard.  If  this  be  so,  great  injustice  has  been 
inflicted.  In  the  investigation  of  the  question  the 
sheriff's  return  must  be  regarded  as  prima  facie  true; 
the  law  receives  with  confidence  the  reports  of  its  sworn 
officers  made  in  the  regular  discharge  of  their  duties. 
But  all  the  circumstances  under  which  the  return  was 
made  are  open  to  inquiry,  and  we  find  that  the  sheriff 
had  no  personal  knowledge  on  the  subject.  The  return 
was  made  by  his  sworn  deputy,  and  he  had  no  personal 
knowledge  on  the  subject.  It  was  made  on  information 
derived  from  Rasin,  who  had  authority  from  the  sheriff 
to  serve  the  writ,  but  who  was  not  acting  under  the 
sanction  of  an  oath.  It  is  shown  that  in  point  of  fact 
none  of  the  witnesses  know  anything  in  regard  to  the 
service  of  the  writ,  except  the  defendant  and  Rasin. 
The  testimony  of  the  defendant  is  most  express  and 
positive  that  he  never  was  summoned;  and  Rasin,  in  an 
interview  with  him,  stated  the  same  thing,  and  gave  a 
reason  for  not  serving  the  summons  which  he  regarded 
as  sufficiently  potent  to  prevent  him  from  doing  so. 
His  recollection  at  that  time  was  very  distinct,  and  it 
was  asserted  with  much  solemnity.  The  next  morning 
it  was  directly  the  reverse,  although  nothing  had  oc- 
curred to  abate  the  force  of  the  reason,  which,  as  he 
alleged,  had  restrained  him  from  serving  the  writ.  With- 
out desiring  to  impeach  him  in  any  degree,  we  must  say 
that  the  infirmity  of  his  memory  is  shown  by  the  con- 
tradictory character  of  his  recollection,  and  that  they 
neutralize  and  nullify  each  other.  The  consequence  is 
that  we  must  accept  the  testimony  of  the  defendant  as 
giving  the  correct  account  of  this  matter.  We  think 
that  the  sheriff's  return  ought  to  be  quashed,  and  the 
judgment  stricken  out.  But,  as  we  are  exercising  a  quasi 
equitable  jurisdiction,  we  shall  make  the  order  on  such 
terms  as  will  ensure  substantial  justice  between  the  par- 
ties, as  was  done  in  Heaps  vs,  Hoopes  (f:  Sons,  68  J/rf., 
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383.  The  order  of  the  Circuit  Court  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  quash  the 
sheriff's  return  and  strike  out  the  judgment,  provided 
that  the  defendant  will,  after  reasonable  notice,  enter  an 
appearance  to  the  suit,  so  that  the  case  may  proceed  to 
trial  in  the  regular  way. 

In  this  case  there  was  no  bill  of  exceptions.  Undoubt- 
edly the  rulings  of  the  Court  on  the  ore  ienu8  incidents 
of  the  trial  below  may  appropriately  be  embodied  in  a 
bill  of  exceptions,  and  in  this  mode  be  brought  before 
the  Appellate  Court  for  review.  In  Nesbitt  vs,  Dallaviy 
7  GUI  dc  Johnson,  494,  this  practice  was  adopted  on  the 
hearing  of  a  motion  to  set  aside  a  sheriff's  sale.  This 
Court  there  decided  that  the  Statute  of  Westminster 
which  allowed  a  bill  of  exceptions  did  not  restrict  the 
privilege  to  trials  before  a  jury.  In  this  State,  however, 
according  to  a  long  established  practice,  it  is  not  obliga- 
tory to  take  a  bill  of  exceptions  in  8umma.iy  proceedings 
before  the  Court,  such  as  motions  to  quash  attachments, 
to  strike  out  judgments,  and  such  like  matters.  Many 
cases  of  this  kind  may  be  cited  from  our  Reports  where 
there  was  no  bill  of  exceptions.  We  may  mention  Mun- 
nikhuysen  vs.  Dorseit,  2  Harris  dc  Gill,  374;  Green  vs, 
Hamiltony  16  Md.,  317;  Graff  (t  Gambrill  vs.  Merchants 
and  Miners*  Transp.  Co.,  18  Md.,  364;  Kemp  ch  Buckey 
vs.  Cook  dt  Bidgely,  18  Md.,  130;  Montgomery  vs.  Mur- 
phy, 19  Md.,  576;  May  vs.  Wolvington,  69  Md.,  117;  Poxv- 
fiatan  Steamboat  Co.,  Gam.  of  Clyde  vs.  Potomac  Steam- 
boat  Co.,  dkc,  36  Md.,  238.  All  of  these  cases  except 
the  last,  were  motions  to  strike  out  judgments.  When 
the  motion  rests  on  questions  of  fact,  the  evidence 
ought  to  be  certified  in  such  manner  as  will  show  the 
Appellate  Court  with  certainty  what  proofs  were  sub- 
mitted to  the  Court  below.  It  was  said  in  Lambden  vs. 
Botvie,  2  Md.,  335,  that  the  manner  of  taking  the  proof 
may  be  regulated  by  consent  of  the  parties,  or  directed 
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by  the  Court.  In  Dumay  vs.  Sanchez  and  Oibaon^  71  i/rf.^ 
512,  it  waa  said  that  the  facts  may  be  presented  by  bill 
of  exceptions,  or  by  agreed  statement  of  facts,  or  by 
depositions  taken  under  the  authority  of  the  Court,  and 
reduced  to  form,  and  authenticated,  and  filed  in  the 
cause.  In  the  present  case  the  transcript  of  the  record 
contains  a  statement  of  evidence,  which,  by  written 
agreement  filed  in  the  cause,  counsel  admit  was  given 
at  the  hearing  of  the  motion  to  strike  out  the  judgment;, 
and,  if  we  understand  the  agreement,  was  approved  by 
the  Court  as  correct. 

Order  reversed,  and 

cause  remanded, 
(Decided  16th  November,  1893.) 


Nehbmiah  D.  Clark  vs.  William  J.  Vannort. 

Forcible  detainer — Magistrate — Summary  remedy —Notice  to- 
Quit — Jurisdiction  of  Justice  of  the  Peace — Title  to  Land 
involved. 

Under  the  Act  of  1886,  eh.  470,  (sees.  4-6  of  Art.  53  of  the  Code) 
providing  for  dispossessing  a  tenant  holding  over,  by  a  proceed- 
ing before  a  magistrate  without  the  aid  of  a  jury,  and  making 
such  proceeding  applicable,  so  far  as  may  be,  to  cases  of  forcible 
entry  and  detainer,  a  justice  of  the  peace  may  proceed  after  sum- 
mons, and  upon  due  proof,  to  enter  a  judgment  for  restitution, 
without  the  inquisition  of  a  jury  first  found,  and  may  issue  his 
warrant  to  the  sheriff,  commanding  him  to  dispossess  the  person 
who  forcibly  detains  the  property  of  another. 

An  employe  who  is  permitted  during  his  term  of  service  to  occupy 
a  house  belonging  to  his  employer,  is  not,  upon  his  discharge 
and  forcible  retention  of  the  premises,  entitled  to  notice  to  quit 
before  the  service  of  summons  in  a  proceeding  to  dispossess  him. 
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Objection  to  the  jurisdiction  of  a  justice  of  the  peace  on  the 
ground  that  title  to  land  is  involved,  is  not  available  when  made 
for  the  first  time  on  appeal  from  his  judgment. 

Appeal  as  upon  Writ  of  Error,  from  the  Circuit  Court 
for  Kent  County. 

The  case  ib  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan^ 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

H,  Arthur  Stumps  and  Hope  H.  Barroll,  for  the  appel- 
lant. 

James  Alfred  Pearce,  (with  whom  was  Richard  D, 
Hynson^  on  the  brief,)  for  the  appellee. 

McSherry,  J.,  delivered  the  opinion  of  the  Court. 

This  case  has  been  brought  up  by  petition  as  upon  writ 
of  error  to  the  Circuit  Court  for  Kent  County.  It  appears 
by  the  record  that  the  appellee  made  application  in 
writing  to  a  justice  of  the  peace  in  that  county,  and 
represented  that  the  appellant  had  been  hired  to  work 
for  him,  and  had  been  allowed  to  live  in  a  house  on  his 
farm  during  the  time  the  appellant  might  continue  in 
the  service  of  the  appellee;  that  some  months  there- 
after the  appellant  was  discharged  from  the  service  of 
the  appellee,  and  was  notified  to  surrender  possession  of 
the  house,  which  he  refused  to  do.  but  on  the  contrary 
forcibly  detained  possession  thereof.  The  appellee  asked 
to  be  restored  to  the  possession  of  the  premises.  A 
summons  was  thereupon  issued  by  the  justice,  requiring 
the  appellant  to  show  cause  why  restitution  of  the 
possession  of  the  premises  should  not  be  forthwith  made 
to  the  appellee.  Clark,  the  appellant,  then  requested 
the  magistrate  to  transmit  the  papers   to   some   other 
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justice  for  trial,  but,  this  being  refused,  the  case  was 
subsequently  lieard,  and  a  judgment  entered  in  favor 
of  the  appellee  for  a  restitution  of  the  premises  and  for 
costs.  Clark  then  prayed  an  appeal  to  the  Circuit  Court 
for  Kent  County.  After  the  case  reached  that  Court, 
Clark  tiled  an  affidavit  wherein  he  claimed  that  the 
title  to  land  was  involved  by  reason  of  the  fact  that  he 
was,  as  he  alleged,  a  tenant  of  the  appellee,  and  held  the 
premises  under  a  lease  which  had  not  then  expired;  and 
he  further  averred  in  the  same  affidavit  that  no  written 
notice  had  ever  been  served  on  him  to  quit  the  premises. 
Upon  these  allegations  he  founded  a  motion  to  reverse 
the  judgment  of  the  magistrate;  but  the  Court,  after 
hearing  testimony,  which  of  course  does  not  appear  in  the 
record,  affirmed  the  judgment  appealed  from.  There- 
after a  petition  was  filed  for  the  removal  of  the  record 
into  this  Court  as  upon  writ  of  error;  and  the  errors  as- 
signed were,  first,  that  the  justice  of  the  peace  had  no 
jurisdiction  to  hear  the  case,  because  it  did  not  appear 
upon  the  face  of  the  proceedings  before  him  that  a 
notice  in  writing  had  been  given  to  Clark  by  Vannort 
to  remove  from  and  quit  the  premises;  secondly,  because 
the  justice  had  been  notified  that  the  title  to  land  was 
in  controversy;  and,  thirdly,  because,  if  the  proceeding 
be  treated  as  one  for  forcible  detainer,  the  proper  method 
was  by  inquisition,  or  by  view  of  the  premises  and  of 
the  detainer. 

A  motion  lias  been  filed  to  dismiss  the  appeal,  or, 
strictly  speaking,  to  quash  the  writ  of  error. 

If  the  magistrate  had  jurisdiction  to  hear  and  deter- 
mine the  case,  this  Court  obviously  has  no  authority  to 
review  either  his  judgment  or  that  of  the  Circuit  Court 
on  appeal  from  him.  For  the  correction  of  any  error 
committed  by  him,  if  he  possessed  jurisdiction,  the  law 
has  provided  a  remedy  by  allowing  an  appeal  to  the  Cir- 
cuit Court,  and  the  decision  of  that  tribunal  upon  such 
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au  appeal  is  final  and  conclusive.     The  inquiry  then  is, 
did  the  magistrate  have  jurisdiction  in  the  premises? 

The  proceeding  was  for  a  forcible  detainer,  not  for  a 
forcible  entry  and  detainer;  nor  was  it  one  by  a  landlord 
against  his  tenant  for  holding  over  after  the  expiration 
of  his  term.  There  is  no  statutory  provision  in  the 
Maryland  Code  upon  .the  subject  of  forcible  entry  or 
detainer  apart  from  the  brief  declaration  contained  in 
sex.  6,  Art.  53  of  the  Code^  that  the  proceedings  relating 
to  a  tenant  holding  over  *'  shall  apply,  so  far  as  may  be, 
to  cases  of  forcible  entry  and  detainer."  Except  for 
the  provision  just  cited,  proceedings  in  forcible  entry 
and  detainer,  or  forcible  detainer  alone,  would  be  con- 
trolled exclusively  by  such  of  the  early  Acts  of  Parlia- 
ment as  are  still  in  force  in  Maryland. 

Forcible  detainer,  which  is  a  misdemeanor,  is  when  a 
man  who  enters  peaceably  afterwards  detains  his  posses- 
sion by  force;  as  if  he  threatens  a  corporal  damage  to 
him  who  attempts  to  enter.  Hawk.  P.  C,  cA.  28;  Com- 
monwealth V8,  Rogers,  et  al.,  1  Sergt.  &  Rawle,  124;  and 
the  same  circumstances  of  violence  or  terror  which  will 
make  an  entry  forcible,  will  also  make  a  detainer  forci- 
ble. 1  Ru8.  on  Crimes,  288.  Even  a  termor,  it  seems, 
is  guilty  of  a  forcible  detainer  if  he  holds  over  with  force 
after  the  expiration  of  his  term,  though  no  attempt  to 
enter  be  made.  Baron  Snigge  vs.  Shirton,  Cro.  Jac, 
199;  Com.  Dig.,  Forcible  Detainer,  {B.  1);  1  Bus.  an 
Crimes,  289. 

Under  the  Statute  of  15  Richard  II,  ch.  2,  confirming 
former  statutes  relating  to  forcible  entry,  a  justice  of 
the  peace  may  go  to  the  place  where  such  force  is  used, 
and  if  he  find  that  any  hold  forcibly  he  shall  commit 
them  to  the  next  jail,  there  to  abide  convict  by  the 
record  of  the  justice  until  they  have  made  fine  and  ran- 
som to  the  King.  Alex.  Br.  Sts.,  196.  Consequently 
any  justice  of  the  peace,  upon  view  of  the  force,  and  a 
record  of  it,  may  commit  the  offender. 
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By  the  Statute  of  8  Hem^  VI,  ch.  9,  confirming  the 
previous  Act  of  15  Richard  II,  ch.  2,  a  justice  of  the 
peace  shall  inquire  of  a  forcible  entry  or  detainer,  and 
on  such  inquiry  shall  direct  warrants  to  the  sheriff  to 
summon  indifferent  persons  dwelling  next  about  the 
lands  so  entered  to  inquire  of  such  entries.  Alex,  Br, 
Sts.j  22y.  Under  this  statute  every  justice  of  the  peace 
was  authorized  to  make  inquisition  upon  a  forcible  entry 
or  detainer.     Com,  Dig,,  For.  Entry,  (D,  2). 

It  thus  appears  that  two  summary  remedies  were  open 
to  a  person  forcibly  deprived  of  the  possession  of  his^ 
property.  The  first,  and  formerly  perhaps  the  most 
expeditious,  was  that  by  a  justice  upon  his  own  view  or 
inspection  of  the  premises  and  his  decision  upon  the 
facts  in  evidence  before  him.  His  power  was  limited 
however  to  the  commitment  of  the  offender,  and  did  not 
extend  to  a  restitution  of  possession  of  the  premises. 
The  second  remedy  restored  possession  of  the  premises 
by  the  warrant  of  the  justice  directed  to  the  sheriff,  as^ 
in  the  case  of  a  tenant  holding  over;  and  until  recently 
this  warrant  could  only  have  been  issued  after  the  find- 
ing of  an  inquisition  by  a  jury  summoned  for  the  pur- 
pose. The  Act  of  1886,  ch,  470,  Code,  Art.  53,  sees,  4, 
5  and  6,  provided  for  dispossessing  a  tenant  holding  over 
by  prescribing  a  mode  of  proceeding  before  a  magistrate 
without  the  aid  of  a  jury,  giving,  however,  to  the  tenant 
as  well  as  to  the  landlord,  a  right  of  appeal  to  the  Cir- 
cuit Court,  where  a  trial  by  jury  might  be  had.  This 
proceeding  is  by  the  same  Act  of  1886,  Art,  53,  sec,  6,  of 
the  Code,  made  applicable,  so  far  as  may  be,  to  cases  of 
forcible  entry  and  detainer.  Jt  follows,  then,  that  in 
lieu  of  the  method  prescribed  by  the  statute  of  8  Henry 
VI,  a  justice  of  the  peace  may  now,  under  Art,  53  of  the 
Code,  proceed  after  summons  and  upon  due  proof  to  enter 
a  judgment  for  restitution,  without  the  inquisition  of  a 
jury  first  found,  and  may  issue  his  warrant  to  the  sheriff 


Digitized  by 


Google 


OCTOBER   TERM,    18^3.  221 


Clark  r*.  Vannort. 


commanding  him  to  dispossess  the  person  who  forcibly 
detains  the  property  of  another. 

The  application  made  by  the  appellee  to  the  justice 
alleged  that  Clark  forcibly  detained  possession  of  the 
premises  owned  by  Vannort;  and  the  steps  taken  by  the 
justice  thereafter  were  in  accordance  with  the  provisions 
of  Art.  53  of  the  Code,  According  to  the  allegations  of 
the  application  made  to  the  magistrate,  Clark  was  not  a 
tenant,  and  no  other  notice  than  the  summons  served 
upon  him  was  necessary.  A  notice  to  quit  must  always 
precede  the  summons  for  a  tenant  holding  over;  but  one 
who  holds  possession  by  force  is  entitled  to  no  prelimi- 
nary notice  at  all. 

The  justice  had  consequently,  upon  the  face  of  the 
proceedings,  undoubted  jurisdiction  to  try  the  question 
thus  brought  before  him;  and  if  he  erred  in  the  judg- 
ment he  pronounced,  his  jurisdiction  was  not  ousted 
thereby,  but  his  error,  if  error  there  was,  could  have 
been  corrected  on  appeal  to  the  Circuit  Court. 

But  it  has  been  insisted  the  justice  was  without  juris- 
diction, because  the  title  to  land  was  involved.  With 
respect  to  this  objection  it  is  only  necessary  to  say  that 
the  claim  appears  to  have  been  made  for  the  first  time 
on  appeal  in  the  Circuit  Court,  and  consequently  was 
interposed  too  late.  But  beyond  this,  sec.  5  of  Art.  53, 
of  the  Code,  prescribes  with  particularity  when  and  how 
such  a  defence  shall  be  taken,  and  what  shall  be  done 
both  by  the  party  relying  upon  it  and  by  the  justice  of 
the  peace;  but  not  a  single  one  of  these  provisions  of  the 
statute  appears  to  have  been  complied  with. 

As  the  magistrate  had  jurisdiction  to  hear  and  deter- 
mine the  case  brought  before  him,  this  Court  has  no 
authority  to  review  either  his  judgment  or  that  of  the 
Circuit  Court  on  appeal  from  him,  and  the  writ  of  error 
must  therefore  be  quashed. 

Writ  of  Error  quashed, 

(Decided  16th  November,  1893.)  with  costs. 
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Overflow  of  Railroad  ditches — Extraordinary  rain-fall — Act 

of  Ood, 

In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  the  plaintiff's  property,  caused  by  an  overflow  of 
surface  water  from  ditches  and  drains  on  the  defendant's  road, 
there  was  evidence  that  these  were  in  good  condition  and  always 
kept  open;  that  a  storm  of  rain  caused  a  large  cave-in  during  the 
night  and  fllled  up  the  ditch  on  the  north  side  of  the  road,  and 
dammed  up  the  water;  that  it  was  an  extraordinary  rain,  con- 
tinuing about  five  hours;  that  it  was  the  most  extraordinary  rain- 
fall, a  witness,  who  had  lived  in  the  immediate  section  about  sev- 
enty years,  staled  he  had  ever  known.     Held  : 

That  there  was  testimony  legally  sufficient  to  go  to  the  jury  upon 
the  question  whether  there  was  such  an  extraordinary  and  unusiml 
rain-fall  as  constituted  an  Act  of  God  relieving  the  railroad 
company  from  liability  for  injuries  done  the  plaintiff's  property. 

Appeal  from  the  Circuit  Court  for  Cecil  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — At  the  trial  below,  after  the  evidence  was 
closed  on  both  sides,  the  plaintiff  offered  the  two  follow- 
ing prayers: 

1.  If  the  jury  find  that  the  plaintiff  owned  the  tract 
of  land  mentioned  in  the  declaration,  and  that  the  de- 
fendant, for  the  purpose  of  locating  and  constructing  its 
railroad,  purchased  from  certain  persons,  other  than  the 
plaintiff,  certain  lands,  and  located  and  constructed  its 
said  railroad  thereon,  and  that  prior  thereto  the  natural 
flow  of  the  surface  drainage  of  said  lands,  or  any  of 
them,  was  in  a  different  direction   from   the  plaintiff's 
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land,  and  that  the  defendant,  by  means  of  a  deep  rail- 
road cut  and  by  artificial  structures  and  ditches  through 
said  lands,  purchased  from  persons  other  than  the  plain- 
tiff, or  any  of  them,  changed  the  direction  of  the  natural 
flow  of  said  surface  drainage  from  said  lands,  or  any  of 
them,  and  turned  it  towards  and  caused  it  to  flow  in  and 
upon  the  plaintiff's  said  land,  by  means  of  which  the 
plaintiff  was  injured,  then  the  plaintifi"  is  entitled  to 
recover  for  such  damage  as  occurred  within  three  years 
before  the  date  at  which  this  suit  was  brought. 

2.  If  the  jury  find  that  the  plaintiff  owned  the  tract 
of  land  mentioned  in  the  declaration,  and  that  the  de- 
fendant, for  the  purpose  of  locating  and  constructing  its 
railroad,  purchased  from  persons  other  than  the  plain- 
tifl',  certain  lands,  and  located  and  constructed  its  rail- 
road thereon,  and  that  prior  thereto  the  natural  flow  of 
the  surface  drainage  of  said  lands,  or  any  of  them,  was 
80  difi*used  over  the  surface  of  a  wide  area  that  it  came 
to  the  plaintiff'^s  land  in  a  harmless  condition;  and 
further  find  that  the  defendant,  by  means  of  a  deep 
railroad  cut,  and  by  artificial  structures  and  drains  or 
ditches  on  said  lands  so  purchased  from  persons  other 
than  the  plaintifi*,  gathered  the  said  surface  drainage  in 
a  body,  and  caused  it  to  be  discharged  with  force  and 
violence  in  and  upon  the  plaintiff's  said  land,  whereby 
the  plaintiff  was  damaged,  then  the  plaintiff  is  entitled 
to  recover  such  damage  as  occurred  within  three  years 
before  this  suit  was  brought.  But  if  the  jury  believe 
that  some  portion  of  the  damage  mentioned  in  this  in- 
struction was  the  result  of  an  extraordinary  rain,  which 
could  not  reasonably  have  been  anticipated,  then  the 
plaintiff  is  not  entitled  to  recover  for  that  portion  of  the 
damage  which  was  due  solely  to  said  storm. 

The  defendant  offered  eight  prayers,  the  fourth  and 
fifth  of  which  are  set  out  in  the  opinion  of  this  Court; 
the  others  are  as  follows: 
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1.  If  the  jury  find  the  deed  of  the  plaintiff  to  the  de- 
fendant, dated  second  day  of  November,  1883,  offered  in 
evidence  before  them,  that  then,  by  a  proper  construc- 
tion of  said  deed,  a  full  and  free  license  and  authority 
was  thereby  granted  to  the  defendant  corporation,  its 
successors  and  assigns,  to  locate,  construct,  repair  and 
forever  maintain  and  use  the  said  railroad  mentioned  in 
the  evidence,  upon,  through  and  over  his  said  lands 
mentioned  in  said  deed.  And  if  the  jury  find  that  the 
laying  of  the  drains  or  ditches  on  the  land  purchased 
from  the  plaintiff  mentioned  in  the  evidence,  and  the 
making  of  the  embankment  thereon,  were  reasonably 
necessary  for  the  construction  or  the  maintenance  of 
said  railroad,  and  the  same  were  laid  or  constructed 
with  reasonable  care  and  skill,  that  then  the  plaintiff 
cannot  recover  in  this  action  for  any  injury  caused 
thereby. 

2.  If  the  jury  find  the  deed  offered  in  the  evidence 
before  them,  from  the  plaintiff  to  the  defendant  cor- 
poration, that  then,  by  proper  construction  of  said  deed, 
full  and  free  license  and  authority  were  thereby  granted 
to  the  defendant  to  locate,  construct,  and  forever  main- 
tain a  railroad  upon  the  land  mentioned  therein.  And 
if  the  jury  find  that  the  defendant,  in  pursuance  of  the 
authority  contained  in  said  deed,  did  locate  and  con- 
struct a  railroad  upon  the  land  mentioned  in  said  deed, 
and  that  the  said  railroad  was  constructed  and  main- 
tained with  ordinary  care  and  skill,  that  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action  for  any  injury 
to  his  adjoining  property  caused  by  the  construction  of 
said  railroad  over  the  land  mentioned  in  said  deed,  even 
although  they  may  find  that  the  flow  of  water  over 
plaintiff's  land  was  accelerated  and  increased,  causing 
injuries  to  the  plaintiff's  premises. 

3.  Even  if  the  jury  find  that  the  plaintiff's  property 
was  injured  by  an  increased  flow  of  water  thereon,  yet, 
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before  the  jury  can  find  a  verdict  against  the  defendant 
for  such  injuries,  or  for  any  injuries  occasioned  thereby, 
they  must  find  that  said  increased  flow  of  water  was 
caused  or  contributed  to  by  the  acts  or  negligence  of  the 
defendant. 

6.  If  the  jury  find  from  the  evidence,  that  during  the 
storm  spoken  of  by  the  witnesses,  in  the  month  of  July, 
1891,  if  they  shall  so  find,  that  the  side  ditches  along 
defendant's  railroad  were  made  with  reasonable  care, 
and  were  filled  up  by  the  sudden  caving  in  of  the  banks 
along  the  same,  caused  solely  by  an  extraordinary  rain 
which  could  not  reasonably  have  been  anticipated,  if 
they  shall  so  find,  by  reason  of  which  the  water  in  the 
cut,  mentioned  by  the  witnesses,  flowed  from  defend- 
ant's right  of  way  and  reached  the  plaintifi"s  premises, 
causing  injury  to  the  same,  that  the  defendant  is  not 
responsible  for  said  injuries  unless  it  or  its  agents  had 
time  and  opportunity  to  remove  said  obstructions  before 
the  injury  occurred. 

7.  The  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  injury  complained  of  was  caused  by  the  defend- 
ant, and  unless  the  plain tifi"  shall  satisfy  the  jury  by 
the  preponderance  of  testimony  that  it  was  caused  by 
the  defendant,  the  plaintiff  is  not  entitled  to  recover, 
and  their  verdict  must  be  for  the  defendant. 

8.  The  jury  are  not  at  liberty  to  consider  in  the  way 
of  damages  any  injury  to  the  plaintiff's  property,  which 
has  occurred  since  the  time  this  suit  was  instituted, 
or  which  occurred  more  than  three  years  before  that 
time. 

The  Court  (Stump  and  Wickbs,  J.,)  granted  the  plain- 
tiff's prayers,  as  also  those  of  the  defendant. 

To  the  granting  of  the  defendant's  prayers,  the  plaintiff 

excepted  generally,  and  also  excepted  specially  to  the 

fourth,  fifth  and  sixth  prayers.     The  exception  to  the 

fourth  prayer  is  contained  in  the  opinion  of  this  Court. 

15  V.  78. 
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The  plaintiflF  excepted  to  the  defendant's  fifth  prayer^ 
on  the  ground,  ^r«^,  that  there  was  no  legally  sufficient 
evidence  before  the  jury  upon  which  it  could  be  properly 
left  to  the  jury  to  find,  that  the  injuries  sued  for  in  this 
action  were  caused  by  an  extraordinary  rain  which  could 
not  reasonably  have  been  anticipated;  secondly ,  because 
there  was  no  legally  sufficient  evidence  of  any  such  ex- 
traordinary rain  as  comes  within  the  description  of  what 
is  called  an  *'act  of  God;"  thirdly^  because  there  was 
no  legally  sufficient  evidence  before  the  jury  that  the 
waters  escaped  from  the  defendant's  right  of  way  and 
ran  upon  the  lands  of  the  plaintiff  solely  in  consequence 
of  the  clogging  or  filling  up  of  defendant's  side  ditches, 
occasioned  by  the  sudden  caving  in  of  the  land  along 
said  right  of  way  or  otherwise,  caused  by  an  extraordi- 
nary rain  which  could  not  reasonably  have  been  antici- 
pated; BLXid,  fourthly y  because  there  was  no  legally  suf- 
ficient evidence  to  establish  that  the  injuries  sued  for 
were  occasioned  solely  by  an  extraordinary  rain,  which 
could  not  reasonably  have  been  anticipated,  filling  up  or 
clogging  defendant's  side  ditches. 

To  the  defendant's  sixth  prayer,  upon  the  ground, 
Jirsty  that  there  was  no  legally  sufficient  evidence  that 
the  injury  sued  for  was  caused  solely  by  an  extraordi- 
nary rain  which  could  not  reasonably  have  been  antici- 
pated; and,  secondly,  because  there  was  no  legally  suf- 
ficient evidence  that  the  damage  specified  was  caused 
solely  by  the  sudden  caving  in  of  the  banks  along  the 
side  ditches  of  defendant's  railroad. 

The  Court  overruled  all  the  exceptions  and  the  plain- 
tiff excepted.  Judgment  was  entered  for  the  defendant,, 
and  the  plaintifi^  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan,. 
Fowler,  McSherry,  Boyd,  and  Briscob,  J. 

H.  Arthur  Stumpy  and  Albert  ConstablCy  for  the  appellant. 
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Geo,  Dobbin  Penniman,  and  John  S,  Wirt,  (with  whom 
was  John  K.  CotveUy  on  the  brief,)  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  instituted  in  the  Cir- 
cuit Court  for  Cecil  County,  by  the  appellant  against 
the  appellee,  to  recover  damages  for  alleged  injuries  to 
the  appellant's  property,  caused  by  an  overflow  of  sur- 
face water  from  ditches  and  drains  on  a  railroad  con- 
structed by  the  defendant  corporation.  The  appellant 
is  the  owner  of  a  farm  in  Cecil  County,  and  contends 
that  the  defendant  company  in  the  construction  of  its 
railroad  had,  by  artificial  cuts,  fills  and  drains,  changed 
the  natural  surface  drainage  of  certain  lands,  and  had 
caused  the  water  to  flow  upon  his  land,  so  that  in  the 
month  of  August,  1889,  and  of  July,  1891,  his  property 
had  been  seriously  damaged  thereby.  The  defence  on 
the  part  of  the  company  was,  that  the  damage  complained 
of  was  caused  by  an  extraordinary  and  unusual  rain-fall, 
that  is,  by  the  vis  major. 

The  verdict  and  judgment  were  in  favor  of  the  defend- 
ant, and  the  plaintiff  has  appealed. 

At  the  trial  the  Court  granted  all  the  instructions 
asked  for  on  both  sides,  and  the  only  exception  is  to  the 
granting  of  those  on  behalf  of  the  defendant.  The 
main  objection  is  urged  to  the  fourth  and  fifth  prayers, 
and  it  is  upon  these  that  the  appellant  rests  his  appeal. 
It  is,  therefore,  on  these  two  prayers  that  the  questions 
arise  to  be  decided  by  this  Court.  In  the  fourth  instruc- 
tion the  jury  were  told,  that  if  the  injuries  to  the  plain- 
tiff's property  were  caused  solely  by  an  extraordinary 
and  unusual  rain-fall  or  flood,  and  not  by  want  of  ordi- 
nary care  and  skill  upon  the  part  of  the  defendant  in 
the  construction  or  maintenance  of  its  railroad,  then 
their  verdict  should  be  for  the  defendant.     To  this  in- 
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struction  the  plaintiff  made  special  exception,  on  the 
ground,  first,  that  there  was  no  legally  sufficient  evi- 
dence before  the  jury  upon  which  it  could  properly  be 
left  to  it  to  find,  that  the  injuries  were  caused  solely  by 
an  extraordinary  and  unusual  rain-fall  or  flood;  and 
secondly,  because  there  was  no  legally  sufficient  evi- 
dence of  any  such  extraordinary  or  unusual  rain-fall  or 
flood,  as  comes  within  the  description  of  what  is  called 
an  '^act  of  God." 

The  exception,  both  general  and  special,  was  over- 
ruled. We  have  carefully  examined  the  evidence  set  out 
in  the  record,  and  are  of  opinion  that  there  was  no  error 
in  the  overruling  of  this  exception.  The  facts  upon  this 
branch  of  the  case  are  these:  McNamee,  a  witness  for 
the  defendant,  testified  that  there  was  a  very  heavy  rain 
on  the  night  of  July  28th,  1891,  and  it  rained  harder 
than  he  had  ever  known  it  during  the  seven  years  he  was 
there;  don't  believe  he  had  ever  known  it  to  rain  harder 
in  his  life. 

The  witness  Rutter  stated,  that  he  lived  in  sight  of 
plaintifl's  house,  and  had  resided  there  more  than  thirty- 
five  years,  that  he  remembers  the  storm  of  July,  1891, 
and  thinks  it  was  the  heaviest  rain  he  had  ever  known 
in  that  locality.  There  was  an  extraordinary  fall  of 
water. 

The  witness  Craig  testified,  that  he  had  resided  in 
that  section  for  fifteen  years,  that  he  remembers  the 
storm  of  July  28th,  1891,  and  it  was  an 'extraordinary 
rain.  It  began  to  rain  between  10  and  11  o'clock  at 
night,  and  rained  continuously  until  about  4  o'clock  the 
next  morning.  It  was  the  heaviest  fall  of  rain  he  had 
ever  seen  in  the  same  time.  He  may  have  seen  it  rain 
as  hard,  but  he  never  saw  it  rain  so  hard  so  long.  He 
was  sitting  up  with  a  sick  man,  John  Russell,  who  lives 
right  at  the  station.  He  noticed  the  storm  particularly, 
and  went  out  on  the  porch  two  or  three  times  during  the 
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night.  There  may  have  been  as  much  of  a  rain-fall  in 
the  flood  of  1876,  but  then  it  rained  two  days  and  nights. 

And  it  was  in  testimony  by  the  witness  Jackson,  that 
he  had  lived  in  the  immediate  section  for  about  seventy 
years,  and  the  storm  of  July  28th,  1891,  was  the  most 
extraordinary  rain-fall  he  had  ever  known. 

And,  in  reference  to  the  damage  done  by  the  flood  of 
1889,  there  was  evidence  on  the  part  of  the  plaintiff 
that  the  character  of  the  damage  done  by  the  two  floods 
was  of  the  same  kind,  but  the  amount  done  by  the  flood 
of  July,  1891,  was  far  greater  than  that  done  by  the 
flood  of  August,  1889;  that  Amos  H.  Rutter  and  Abso- 
lom  Jackson  had  appraised  the  damage  done  to  the 
plaintiff's  property  by  the  flood  of  August,  1889,  and 
that  when  he  (Moore)  went  there  at  the  request  of 
plaintiff  to  appraise  the  damage  done  by  the  flood  of 
1891,  he  asked  Mr.  Absolom  Jackson  whether  he  (Jack- 
son) had  not  appraised  the  damage  done  to  the  plain- 
tiff's property  by  the  flood  of  August,  1889,  at  $250; 
and  when  he  answered  that  he  had,  said  to  Jackson,  ''don't 
you  think  the  damage  done  by  this  flood  three  times  as 
large  as  that  done  by  the  flood  of  1889?"  And  Jack- 
son replied,  "that  he  did." 

There  was  also  evidence  that  the  ditches  and  drains 
were  in  good  order,  and  always  kept  open,  and  that  such 
was  their  condition  before  the  storm.  That  the  storm 
caused  a  large  cave-in  during  the  night,  and  filled  up 
the  ditch  on  the  north  side  of  the  road  which  dammed 
up  the  water.  Without,  therefore,  entering  into  any 
further  recital  of  the  facts,  we  are  clearly  of  opinion 
that  there  was  evidence  legally  sufficient  to  require  the 
case  to  be  submitted  to  the  jury,  and  therefore  there 
was  no  error  in  overruling  the  exception  to  this  prayer. 

The  fifth  prayer  of  the  defendant  reads  thus:  ''If 
the  jury  find  the  Acts  of  Assembly  of  1826,  chapter 
123,  and   1884,  chapters  232  and  233,   that  then,   by  a 
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proper  coDstruction  of  said  Acts,  the  defendant  was  em- 
powered to  locate  and  construct  the  railroad  mentioned 
in  the  evidence,  and  to  make  such  cuts  and  embank- 
ments as  were  necessary  for  the  same,  and  if  they  find, 
by  reason  of  the  cut  mentioned  in  the  evidence,  large 
quantities  of  surface  water  from  the  lands  of  the  adjoin- 
ing proprietor  or  proprietors,  upon  the  occasion  spoken  of 
by  the  witnesses,  ran  upon  the  defendant's  right  of  way; 
and  further  find  that  said  waters  escaped  from  defend- 
ant's right  of  way,  and  ran  upon  the  lands  of  the  plain- 
tiff, solely  in  consequence  of  the  clogging  or  filling  up 
of  the  defendant's  side  ditches,  occasioned  by  the  sudden 
caving-in  of  the  lands  along  said  right  of  way  or  other- 
wise, caused  by  an  extraordinary  rain  which  could  not 
reasonably  have  been  anticipated;  if  they  shall  so  find, 
that  then,  before  the  plaintiff  can  recover  for  any  injury 
occasioned  thereby,  the  jury  must  be  satisfied  that  said 
clogging  or  filling  up  of  said  ditches  was  due  to  a  want 
of  ordinary  care  upon  the  part  of  the  defendant." 

This  instruction,  in  connection  with  the  other  prayers, 
we  think,  placed  the  case  properly  before  the  jury. 

In  the  case  of  the  PhUa.,  Wilm.  and  Baltimore  Bail- 
road  Company  vs.  Davis,  68  Md.,  291,  where  a  railroad 
company  undertook  to  alter  an  established  outlet  through 
which  the  surface  water  was  carried,  this  Court  held, 
that  it  was  incumbent  on  the  corporation  to  have  the 
work  done  in  a  careful  and  skillful  manner.  If  done 
carelessly  and  negligently  so  that,  as  a  consequence, 
injury  to  the  plaintiff  ensued,  an  action  for  damages  was 
maintainable.  It  is  well  settled  that  the  "construction 
and  repair  of  sewers,  (the  same  rule  would  apply  to  rail- 
road ditches  and  fills,)  are  simply  ministerial  duties,  and 
for  any  negligence  in  so  constructing  a  sewer,  or  keeping 
it  in  repair,  the  municipality  who  has  constructed  and 
owns  it,  may  be  sued  by  a  person  whose  property  is 
thereby  injured."  Johnston  vs.  District  of  Cdumhia,  118 
U.  S.,  19. 
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The  rule  was  established  by  this  Court  in  Davis'  CasCy 
68  Md.,  291,  that  the  outlet  must  be  of  ample  capacity 
to  carry  off  all  the  water  likely  to  be  in  it. 

But  the  rule  is  not  applicable  to  an  extraordinary  and 
•excessive  rain-fall,  which  is  held  to  be  vis  major.  Such 
infrequent  and  extraordinary  occurrences  cannot  be  fore- 
■seen  and  provided  against,  and  for  damages  caused  by 
them  no  cue  is  responsible. 

In  the  case  of  Gulf,  Colorado  and  Santa  Fe  Railway 
Co.  vs.  Pamet'oy,  67  Texas,  498,  it  was  held,  that  *4f  the 
overflow  was  of  such  an  extraordinary  character  that 
railroad  engineers  of  ordinary  care  and  prudence  in  the 
construction  of  the  embankment  and  culverts  could  not 
reasonably  be  expected  to  have  anticipated  and  provided 
against,  the  railroad  was  not  liable." 

In  the  case  now  under  consideration  the  prayers  as 
ofiFered  seem  to  us  fairly  to  lay  down  the  law  of  the  case 
on  all  the  questions,  and  as  we  discover  no  substantial 
error  in  any  of  them,  and  as  the  evidence  was  legally 
sufficient  to  submit  the  case  to  the  jury,  the  judgment 
will  be  aflBrmed. 

Judgment  affirmed. 
(Decided  16th  November,  1893.) 


Thr  Mayor  and  City  Council  of  Baltimore,  and 
Clarence  M.  Elltnqer  vs.  Jacob  Craft  Whit- 
tington. 

Ijeanehold  property— Sale  for  Taxen --Notice  to   Collector — 
Actual  notice. 

By  section  47  of  Article  49  of  the  Municipal  Code  of  Baltimore 
City,  it  is  enacted  that  when  a  lot  of  ground  is  chargeable  with 
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the  payment  of  taxes,  and  i»  subject  to  a  lease  for  a  term  of 
years,  renewable  forever,  the  collector  shall,  in  the  sale  of  such 
lot  for  non-payment  of  taxes,  first  sell  only  the  leasehold  interest, 
provided  the  books  of  the  city  disclose  the  fact  that  the  lot  is  on 
lease,  or  the  collector  has  **actual  notice"  thereof.  Certain 
leasehold  estate  in  the  City  of  Baltimore  was  decreed  to  be  sold 
in  a  proceeding  for  the  foreclosure  of  a  mortgage  thereon.  After 
this  decree  was  rendered  a  petition  was  filed  in  the  foreclosure 
proceeding  by  the  city  collector,  signed  by  his  attorney,  and 
sworn  to  by  the  deputy  city  collector,  representing  that  taxes 
were  in  arrear  upon  the  property  ''decreed  to  be  sold,"  and 
praying  that  he  be  allowed  to  collect  the  same  by  sale  of  the 
property  in  the  ordinary  way.     Held  : 

That  the  collector  had  such  "actual  notice"  of  the  existence  of  the 
leasehold  estate  as  to  bring  him  within  the  proviso  of  the  City 
Code,  and  he  was  not  authorized  to  sell  the  fee  simple  estate 
until  he  had  first  offered  the  leasehold  for  sale. 

Actual  notice  to  an  attorney  is  actual,  and  not  merely  constructive, 
notice  to  his  client  of  matters  involved  in  the  litigation. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  appeal  in  this  case  was  taken  from  a  decree  of  the 
lower  Court  (Dennis,  J.,)  settinjc  aside  and  annulling 
the  tax  sale  of  a  certain  lot,  mentioned  in  the  proceed- 
ings, to  the  Mayor  and  City  Council  of  Baltimore,  and 
the  subsequent  sale  by  the  latter  to  Clarence  M.  Ellin- 
ger,  and  adjudging  that  Jacob  Craft  Whittington  hold 
the  reversionary  fee  simple  interest  in  the  property  free 
and  clear  of  any  claim  whatsoever  of  the  said  Mayor  and 
City  Council  of  Baltimore,  or  of  the  said  Clarence  M. 
Ellinger  by  virtue  of  said  tax  sale;  and  restraining  the 
said  Mayor  and  City  Council  of  Baltimore  and  the  said 
Clarence  M.  Ellinger  from  taking  possession  of  said  lot, 
or  from  interfering  with  the  said  Whittington  in  the 
quiet  possession  of  the  same.  The  case  is  stated  in  the 
opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan^ 
Fowler,  Roberts,  McShbrry,  and  Brisooe,  J. 


Digitized  by 


Google 


OCTOBER   TERM,   1893.  233 


Mayor,  &c.,  of  Baltimore  vs.  Whittington. 

James  P.  Gorter,  (with  whom  were  Wm.  S,  Bryan,  Jr., 
Thomas  G.  Hayes,  and  *  Frederick  W,  Story,  on  the  brief,) 
for  the  appellants. 

Fielder  C.  Slingluff,  for  the  appellee. 

McSherry,  J.,  delivered  the  opinion  of  the  Court. 

By  section  47,  of  Article  49,  of  the  Municipal  Code  of 
Baltimore  City,  it  is  enacted,  in  substance,  that  when 
any  lots  of  ground  are  chargeable  with  the  payment  of 
taxes,  and  are  subject  to  ground  rents  or  leases  for  terms 
of  years,  renewable  forever,  the  collector  shall,  in  the 
sale  of  such  lots  for  non-payment  of  taxes,  first  sell  only 
the  leasehold  interest,  if  it  should  sell  for  an  amount 
sufficient  to  pay  the  taxes,  but,  if  it  should  not,  then 
that  he  shall  sell  the  whole  fee  simple  estate,  provided 
these  provisions  ^*  shall  not  apply  to  cases  where  the 
books  of  the  city  do  not  disclose  the  fact  that  the  lot  or 
lots  are  on  lease  as  aforesaid,  or  unless  the  collector 
shall  have  actual  notice  of  such  lease  prior  to  the  sale 
thereof."  The  city  tax  collector  of  Baltimore  sold  in 
March,  1891,  for  the  non-payment  of  State  and  city 
taxes,  the  fee  simple  estate  in  a  lot  of  ground  on  Druid 
Hill  avenue,  and  the  Mayor  and  City  Council  became 
the  purchaser.  The  sale  was  reported  to  the  Circuit 
Court  of  Baltimore  City,  and  was  ratified  in  May,  1892. 
In  October  following,  the  city,  through  and  by  its  comp- 
troller, sold  the  lot  to  Clarence  M.  Ellinger,  to  whom  it 
was  thereafter  conveyed.  When  the  sale  was  made  by 
the  collector,  the  lot  was  subject  to  a  lease  for  ninety- 
nine  years,  renewable  forever,  which  was  owned  by  J. 
Henry  Weber,  and  the  reversion  or  fee  was  owned  by 
the  appellee,  Whittington.  The  unpaid  taxes  were  due 
by  the  owner  of  the  leasehold  estate,  but  the  collector 
sold  the  whole  fee  without  having  first  off'ered,  or  having 

*  Mr.  Story  was  counsel  for  Ellinger. 
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attempted  to  sell,  the  leasehold  as  required  by  the  sec- 
tion of  the  City  Code  to  which  reference  has  been  made. 
There  was  no  entry  on  the  books  of  the  collector  showing 
that  the  lot  was  subject  to  a  lease,  and  the  single  ques- 
tion involved  in  the  case  is  whether,  when  the  collector 
made  the  sale,  he  had  ^'actual  notice"  of  the  existence 
of  the  lease.  If  he  had,  the  sale  was  irregular.  If  it 
was  irregular,  the  decree  of  the  Circuit  Court  of  Bal- 
timore City  restraining  by  injunction  the  Mayor  and 
City  Council  and  its  grantee,  Ellinger,  from  disturb- 
ing the  possession  of  the  owner  of  the  reversion,  must 
be  affirmed. 

It  appears  by  the  record  that  in  1883  proceedings  were 
instituted  in  the  Circuit  Court  of  Baltimore  City  by 
Rebecca  and  Mary  McKeen  against  J.  Henry  Weber  for 
a  sale  of  this  same  leasehold  estate  under  a  mortgage 
thereon,  executed  by  Weber  in  1881.  Mr.  T.  Wallis 
Blakistone  was  appointed  trustee  to  make  the  sale.  He 
took  possestion  of  the  property,  and  collected  the  rents 
and  profits,  but  owing  to  a  depreciation  in  its  value 
made  no  sale  of  it.  In  the  meantime  the  ground  rent 
was  regularly  paid  to  the  appellee  up  to  July,  1892,  but 
the  State  and  city  taxes  for  the  eight  years  beginning 
with  1882  remained  unpaid.  On  the  first  day  of  Decem- 
ber, 1890,  Lewis  N.  Hopkins,  city  collector,  filed  a  peti- 
tion in  the  foreclosure  proceedings  representing  that 
taxes  for  the  years  just  mentioned  were  in  arrear  upon 
the  property  ^^ decreed  to  be  sold/'  The  petition  further 
stated  that  the  collector  was  unable  to  enforce  the  col- 
lection of  those  taxes  by  reason  of  the  pendency  of  the 
foreclosure  proceedings,  and  it  prayed  that  the  trustee 
might  be  required  to  pay  the  taxes  out  of  the  rents 
theretofore  collected  from  the  property,  or  that  the  col- 
lector might  **be  allowed  to  proceed  to  collect  said  taxes 
by  sale  of  the  property  in  the  ordinary  way."  This 
petition  was  signed  by  the  late  Mr.  W.  A.  Hammond, 


Digitized  by 


Google 


OCTOBER   TERM,   1893.  235 


Mayor,  &c.,  of  Baltimore  vs,  Whittington. 

*'City  Solicitor,  Attorney  for  Petitioner,"  and  was  sworn 
to  by  the  deputy  city  collector  Subsequently,  an  order 
was  passed  requiring  the  trustee  to  pay  the  taxes  within 
five  days,  out  of  the  funds  previously  collected  by  him 
**a8  rents  from  the  property  decreed  to  be  sold,"  and 
directing,  upon  his  failure  to  do  so,  that  the  property  be 
sold  in  the  ordinary  way  by  the  collector.  The  trustee 
did  fail  to  pay  the  taxes,  and  the  collector  made  under 
authority  of  this  order,  the  sale  of  March,  1891,  already 
mentioned.  It  is  upon  these  facts  that  the  appellee 
relies  to  show  that  the  collector  had  ** actual  notice  "  of 
the  existence  of  the  leasehold  estate. 

Notice  is  of  two  kinds, —  actual  and  constructive. 
Actual  notice  may  be  either  express  or  implied.  If 
the  one,  it  is  established  by  direct  evidence,  if  the  other, 
by  the  proof  of  circumstances  from  which  it  is  inferable 
as  a  fact.  Constructive  notice  is,  on  the  other  hand, 
always  a  presumption  of  law.  Express  notice  embraces 
not  only  knowledge,  but  also  that  which  is  communi- 
cated by  direct  information,  either  written  or  oral,  from 
those  who  are  cognizant  of  the  fact  communicated. 
Wade  on  Notice,  sec.  6.  Implied  notice,  which  is  equally 
actual  notice,  arises  where  the  party  to  be  charged  is 
shown  to  have  had  knowledge  of  such  facts  and  circum- 
stances as  would  lead  him,  by  the  exercise  of  due  dili- 
gence, to  a  knowledge  of  the  principal  fact.  16  Am,  dk 
Eng,  Enc,  Law,  790.  Or,  as  defined  by  the  Supreme 
Court  of  Missouri,  in  Rhodes  vs.  Outcalt,  48  Mo.,  370,  **a 
notice  is  regarded  in  law  as  actual  when  the  party  sought 
to  be  affected  by  it  knows  of  the  particular  fact,  or  is 
conscious  of  having  the  means  of  knowing  it,  although 
he  may  not  employ  the  means  in  his  possession  for  the 
purpose  of  gaining  further  information.*'  It  is  simply 
circumstantial  evidence  from  which  notice  may  be  in- 
ferred. It  differs  from  constructive  notice,  with  which 
it  is  frequently  confounded,  and  which  it  greatly  resem- 
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bles,  in  respect  to  the  character  of  the  inference  upon 
which  it  rests;  constructive  notice  being  the  creature  of 
positive  law,  resting  upon  strictly  legal  presumptions 
which  are  not  allowed  to  be  controverted,  1  Story's  Eq, 
Jur.,  sec,  399;  Toxonsend  vs.  Little^  109  U.  S.,  504,  whilst 
implied  notice  arises  from  inference  of  fact,  WiUiamson 
V8,  Brown,  15  N,  Y,,  354;   Wade  on  Notice,  sec,  8. 

With  constructive  notice  we  are  not  now  concerned, 
and  it  is  not  pretended  that  the  city  collector  had  ex- 
press notice,  or  knowledge  personally,  of  the  existence  of 
the  leasehold  estate.  But  he  became  a  party  to  the 
equity  proceeding,  wherein  a  decree  had  been  passed 
directing  a  sale  of  the  leasehold  interest.  He  did  more. 
He  asked,  notwithstanding  the  decree  had  been  long 
before  signed  and  enrolled,  that  he  be  permitted  to  sell 
for  the  non-payment  of  taxes,  under  the  summary  pro- 
cess of  distraint,  the  identical  property  previously  de- 
creed to  be  sold,  and  no  other  or  different  interest. 
And  the  property  which  had  been  thus  previously  de- 
creed to  be  sold  was  not  the  fee  simple,  but  only  the 
leasehold  interest  in  the  lot  in  question.  He  obviously 
knew  there  was  a  proceeding  pending  in  the  Circuit 
Court  of  Baltimore  City,  having  for  its  object  the  sale 
of  some  interest  in  the  property.  He  knew,  further,  the 
equity  proceeding  interfered  with  the  execution  of  his 
distraints,  and  he  applied  to  the  Court  for  leave  to  pro- 
ceed, in  spite  of  the  decree,  to  sell  the  same  property 
which  had  been  decreed  to  be  sold.  We  say  he  knew 
these  things,  and  we  say  so  not  because  the  record  shows 
that  he  was  personally  aware  of  them,  as  matters  of 
actual  knowledge,  but  because  the  deputy  city  collector 
and  the  collector's  attorney,  both  of  whom  were  his 
agents  in  this  transaction,  did  have  such  knowledge — the 
one  having  sworn  to  the  facts  stated  in  the  petition,  and 
the  other  having  signed  the  petition  itself.  So  both  the 
attorney  and  the  deputy  collector  knew,  or  at  least  were 
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in  possession  of  facts  which  would  necessarily  lead,  upon 
the  exercise  of  the  slightest  diligence,  to  a  knowledge  or 
notice,  of  the  existence  of  the  lease.  They  must  there- 
fore he  regarded  as  knowing  that  which,  with  ordinary 
diligence,  they  might  have  known,  or  that  which  they 
were  conscious  of  having  the  means  of  knowing.  This 
result  is  not  a  legal  presumption,  hut  an  inference  of 
fact,  and  it  seems  to  us  an  irresistible  inference.  It 
would  be  idle  to  say,  that  the  collector  was  ignorant  of 
facts  relating  to  the  title  to  property  which  he  was  about 
to  sell  for  the  non-payment  of  taxes,  when  his  deputy 
acting  for  him  and  in  his  name,  was  in  full  possession  of 
them ;  or  that  he  did  not  know  the  things  which  his  attor- 
ney was  aware  of  in  that  particular  proceeding  respecting 
the  state  of  the  title.  And  it  would  be  equally  idle  to 
say  that  the  deputy,  when  he  swore  to  the  petition,  and 
the  attorney,  when  he  signed  it,  filed  it,  and  procured  a 
Court's  order  upon  it,  were  not  apprised  of  the  character 
of  the  estate  previously  decreed  to  be  sold;  or  were  not 
in  a  position  where  they  were  conscious  of  having  the 
means  of  knowing  precisely  what  property  the  decree 
aflfected.  At  all  events,  the  exercise  of  ordinary  dili- 
gence would  most  assuredly  have  informed  both  of  these 
agents  of  the  collector  of  every  fact  which  the  records 
in  the  equity  case  disclosed,  and  among  those  facts  was 
the  material  and  important  one  that  the  lot  was  subject 
to  a  lease  for  ninety-nine  years,  renewable  forever.  It 
is  consequently  a  legitimate  inference  of  fact  that  both 
of  these  representatives  of  the  collector  knew  what  the 
record  in  the  foreclosure  case  disclosed  as  to  there  being 
a  leasehold  estate  in  Weber,  and  not  a  fee.  And  this 
was  implied  actual  notice. 

Notice  to  the  attorney,  as  well  as  notice  to  the  deputy, 
was  notice  to  the  collector,  and  was  actual,  and  not 
merely  constructive  notice  to  him,  for  the  principal  is 
bound  by  and  affected  with  notice  to  his  agent;  and  he 
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is  equally  bound  by  notice  received  by  his  attorney  in 
the  same  transaction.  Astor  vs.  Wells,  4  Wheat,,  466; 
Reed* 8  Appeal,  34  Pa,  St.,  209;  Houseman  vs.  Gtrard 
Mutual  Building  and  Loan  Association,  81  Pa.  St.,  256; 
Smith  vs.  Ayer,  101  U.  S.,  320.  If  this  were  not  so, 
then,  in  every  case  where  notice  is  necessary,  it  might 
be  avoided  by  simply  employing  an  agent. 

We  are,  for  the  reasons  we  have  given,  of  opinion  that 
the  collector  had,  through  the  means  we  have  indicated, 
such  actual  notice  of  the  existence  of  the  lease  as  to 
bring  him  within  the  proviso  quoted  from  the  City  Code; 
and  that  he  was,  therefore,  not  authorized  to  sell  the 
fee  simple  estate  until  he  had  first  offered  the  leasehold 
for  sale.  It  results,  then,  that  the  sale  made  by  him 
was  irregular,  and  the  decree  granting  the  injunction 
applied  for  by  the  appellee  must  be  affirmed. 

Decree  affirmed,  with  costs  in  this 

Court  and  in  the  Court  below. 
(Decided  16th  November,  1893.) 
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Charles  T.  Bagby  and  Arthur  D.  Rivers,  trading 
as  Bagby  &  Rivers  vs.  Arthur  M.  Walker  and 
James  R.  Myers,  trading  as  Walker  &  Myers. 
Same  vs.  Same. 

Action  upon  Written  contract — Breach — Waiver — Accept- 
ance—  Damages — Recoupment — Action  upon  Verbal  Con- 
tract for  Sale  of  lumber — Statute  of  Frauds  (29  Car.  II, 
ch.  3)  — Time  for  delivery — Reasonable  time — Question  for 
Jury — Prayers  and  Instructions, 

A  written  contract  was  made  on  the  29th  of  January,  1891,  between 
W.  &  M.  and  B.  &  R.  for  the  sale  and  delivery  by  the  former 
to  the  latter  of  a  quantity  of  lumber.  The  time  limited  for 
filling  the  order  was  three  months.  The  first  delivery  under 
this  contract  was  made  In  the  following  March,  and  the  last  on 
November  27th,  in  the  same  year.  The  price  of  the  lumber 
actually  delivered  amounted  to  $1,635.38,  and  the  payments  made 
thereon,  beginning  in  April,  and  ending  in  August,  aggregated 
$1,137.98,  leaving  an  unpaid  balance  of  $497.70.  Evidence  was 
offered  tending  to  prove  a  waiver  of  the  requirement  of  time 
mentioned  in  the  contract,  as  to  the  delivery  of  the  lumber. 
W.  &  M.  offered  evidence  tending  to  prove  that  in  the  latter  part 
of  November,  they,  at  the  request  and  upon  the  verbal  order  of 
B.  &  R.,  cut  and  shipped  to  Baltimore  other  lumber  in  addition 
to  that  specitied  in  the  contract,  at  a  price  agreed  upon  between 
them,  which  lumber  they  offered  to  B.  &  tt.  in  two  lots  in  Jan- 
uary and  March,  1892,  but  that  B.  &  R.  refused  to  receive  it. 
The  lumber  was  cut  by  W.  &  M.  at  their  mills  in  North  Carolina 
for  the  purpose  of  filling  these  two  orders,  and  was  transported 
to  Baltimore,  where  it  was  unloaded  at  the  wharves  of  W.  &  M. 
from  whence  all  of  it  except  the  two  lots  which  B.  &  R.  refused 
to  take  was  hauled  by  B.  &  K.,  after  being  inspected  by  them, 
to  their  furniture  factory.  An  action  was  brought  by  W.  &  M. 
to  recover  the  balance  due  upon  the  contract  price  of  the  lumber 

Note.  The  Statate  of  Frauds  is  considered  in  respect  to  the  dlstlncllon  between  sales 
<4  merchandise  and  agreements  for  work  and  labor,  with  a  complete  review  and 
•ammary  of  the  authorities,  in  a  note  to  Flynn  vs.  Dougherty  (Oal  }U  L.  R.  A.,  030. 
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sold  and  delivered  by  them  to  B.  &  R.  under  the  contract  of  the 
29th  of  January,  1891,  and  also  to  recover  the  difference  between 
the  contract  price  and  the  market  price  of  the  lumber  claimed 
to  have  been  subsequently  ordered  and  which  B.  &  R.  refused  to 
accept.  An  action  was  also  brought  by  B.  &  R.  to  recover 
damages  for  a  failure  on  the  part  of  W.  &  M.  to  deliver  the  kind 
and  quality  of  lumber  stipulated  for  in  the  contract  of  January 
29th,  1891,  and  also  for  a  failure  to  deliver  within  the  time  desig- 
nated in  said  contract,  a  large  part  of  the  lumber  sold  by  them 
to  B.  &  R.  In  said  two  actions,  which  were  tried  at  the  same 
time  in  the  Court  below,  it  was,  on  appeal  from  the  action  of 
the  Court  below.  Held  : 

1st.  That  mere  acceptance  of  the  lumber  after  the  expiration  of 
the  time  fixed  in  the  agreement  for  its  delivery  was  not  of  itself  a 
waiver  of  the  breach  committed  by  the  failure  to  deliver  it 
according  to  the  terms  of  the  contract;  nor  did  such  an  accept- 
ance preclude  the  vendees  from  subsequently  suing  to  recover 
the  damages  resulting  to  them  by  reason  of  the  non-delivery 
from  the  time  of  default  up  to  the  date  of  acceptance;  nor  from 
recouping,  when  sued  by  the  vendors,  those  damages  against  the 
latter's  claim  for  the  purchase  money. 

2nd.  That  if  the  vendees  waived  the  requirement  that  the  lumber 
should  be  furnished  within  three  months,  they  could  not  sub- 
sequently found  an  action  upon  its  non-performance,  nor  rely 
thereon  by  way  of  recoupment. 

3i'd.  That  there  was  no  error  in  granting  a  prayer  which  made 
reference  to  the  facts  stated  in  an  antecedent  prayer  which  was 
rejected,  such  reference  being  wholly  superfluous,  and  its  elimi- 
nation altogether  in  no  way  affecting  the  integrity  of  the 
instruction. 

4th.  That  as  when  the  verbal  order  of  November,  1891,  was  given 
for  additional  lumber,  it  was  necessary  for  the  vendors  to  have 
the  lumber  cut  or  prepared  for  delivery — to  put  it  in  a  condition 
different  from  what  it  was  at  the  time  the  contract  was  made, 
that  circumstance  took  the  contract  out  of  the  operation  of  the 
Statute  of  Frauds,  (29  Car,  //,  ch,  3.) 

5th.  That  as  no  time  was  tixed  in  the  alleged  verbal  contract  for 
the  delivery  of  the  lumber,  the  law  prescribed  a  reasonable  time, 
and  it  was  for  the  jury,  under  all  the  circumstances  of  the  case, 
to  determine  what  was  a  reasonable  time;  and  an  instruction  by 
which  the  question  of  reasonable  time  in  regard  to  said  delivery 
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was  not  left  to  the  jury  to  determine,  but  was  in  effect  decided  by 
the  Court,  was  erroneous. 

6th.  That  as  such  instruction  was  erroneous,  one  dependent  upon 
it,  defining  the  measure  of  damages  for  the  non-acceptance  of 
said  lumber,  was  also  erroneous,  although  correct  in  itself  as  an 
abstract  proposition. 

Appeals  from  the  Superior  Court  of  Baltimore  City. 

The  cases  are  stated  in  the  opinion  of  the  Court. 

Exception.  —  At  the  trial  Walker  and  Myers  offered  five 
prayers,  the  first  and  fifth  of  which  the  Court  (Ritchie, 
J.j)  rejected,  and  they  are  omitted.  The  second,  third 
and  fourth  prayers,  which  are  sufficiently  set  out  in  the 
opinion  of  this  Court,  were  granted. 

Bagby  and  Rivers  offered  five  prayers.  Their  insertion 
is  deemed  unnecessary.  The  first  and  fourth  prayers 
were  rejected,  and  the  second,  third  and  fifth  prayers 
were  granted.  Bagby  and  Rivers  excepted  to  the  rejection 
of  their  first  and  fourth  prayers,  and  to  the  granting 
of  the  second,  third,  and  fourth  prayers  of  Walker  and 
Myers. 

In  the  suit  instituted  by  Walker  and  Myers  the  jury 
rendered  a  verdict  for  the  plaintiffs,  and  judgment  was 
entered  accordingly.  The  defendants  appealed.  In  the 
suit  instituted- by  Bagby  and  Rivers,  the  jury  rendered 
a  verdict  for  the  plaintiffs  for  a  sum  below  the  juris- 
diction of  the  Court,  and  a  judgment  of  non  pros,  was 
entered  upon  the  motion  of  the  defendants.  The  plain- 
tiffs appealed. 

The  causes  were  argued  before  Bryan,  Fowler, 
Roberts,  McSherry,  and  Briscoe,  J. 

William  S,  Bryan,  Jr,,  (with  whom  was  James  Pollard, 
OD  the  brief,)  for  Bagby  &  Rivers. 
16  V.   78. 
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Thomas  Ireland  Elliott^  (with  whom  was  Richard  R, 
Battee,  on  the  brief.)  for  Walker  and  Myers. 

McShkrry,  J.,  delivered  the  opinion  of  the  Court. 

The  only  questions  involved  in  the  two  cases  now 
before  us  arise  on  the  single  exception  reserved  to  the 
rulings  of  the  Superior  Court  of  Baltimore  on  several 
prayers  for  instructions  to  the  jury.  There  were  twa 
actions  between  the  same  parties  tried  at  the  same  time 
in  the  Court  below.  In  one,  Walker  and  Myers,  the 
appellees  here,  were  plaintiffs,  and  the  appellants  were 
defendants;  in  the  other  Bagby  and  Rivers,  the  appellants 
here,  were  plaintiffs,  and  the  appellees  were  defendants. 
In  the  first,  Walker  and  Myers  sued  to  recover  the  balance 
due  upon  the  contract  price  of  certain  lumber  sold  and 
delivered  by  them  to  Bagby  and  Rivers;  and  also  to  recover 
the  difference  between  the  contract  price  and  the  market 
price  of  certain  other  lumber  subsequently  ordered,  but 
which  Bagby  and  Rivers  refused  to  accept.  A  judgment 
was  entered  in  favor  of  the  plaintiffs.  In  the  second 
case  Bagby  and  Rivers  sued  to  recover  damages  for  a 
failure  on  the  part  of  Walker  and  Myers  to  deliver  the 
kind  and  quality  of  lumber  stipulated  for,  and  also  for  a 
failure  to  deliver  within  the  time  designated  in  the  agree- 
ment a  large  part  of  the  lumber  sold  by  them  to  Bagby 
and  Rivers.  A  judgment  of  noii  pros,  was  entered  in  the 
case. 

The  contract  is  embodied  in  a  letter  from  Bagby  and 
Rivers  to  Walker  and  Myers  under  date  of  January  the 
twenty-ninth,  1891,  and  a  written  acceptance  of  the  terms 
by  Walker  and  Myers  on  the  same  date.  The  time  lim- 
ited for  filling  the  order  was  three  months.  The  first 
delivery  under  this  written  contract,  about  the  execution 
of  which  there  is  no  dispute,  was  made  in  the  following 
March,  and  the  last  on  November  the  twenty-seventh,  of 
the  same  year,  long  after  the  expiration  of  the  three 
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months  limit.  The  price  of  the  lumber  actually  deli  vered 
amounted  to  sixteen  hundred  and  thirty-five  dollars  and 
thirty-eight  cents,  and  the  payments  made  thereon,  be- 
ginning in  April,  and  ending  in  August,  aggregated 
eleven  hundred  and  thirty-seven  dollars  and  ninety-eight 
cents,  leaving  an  unpaid  balance  of  four  hundred  and 
ninety-seven  dollars  and  seventy  cents.  There  was  evi- 
dence in  the  case  tending  to  prove  that  Bagby  and  Rivers 
had  waived  the  requirement  of  time  mentioned  in  the 
letter  of  January  the  twenty-ninth,  1891,  as  to  the  de- 
livery of  the  lumber.  —  Walker  and  Myers  offered  other 
evidence  tending  to  prove  that  in  the  latter  part  of 
November,  they,  at  the  request  and  upon  a  verbal  order 
of  Bagby  and  Rivers,  cut  and  shipped  to  Baltimore  other 
lumber,  in  addition  to  that  specified  in  the  contract,  at 
a  price  agreed  upon  between  them,  which  lumber  they 
offered  to  Bagby  and  Rivers  in  two  lots  in  January  and 
March,  1892,  but  that  Bagby  and  Rivers  refused  to 
receive  it,  and  that  Walker  and  Myers  lost  by  those 
refusals  one  hundred  and  seventy-nine  dollars  and  twenty 
cents,  that  sum  being  the  difference  between  the  price 
agreed  upon  and  the  market  price  when  the  deliveries 
were  tendered.  Bagby  and  Rivers  denied  giving  the 
order  for  this  additional  lumber.  The  lumber  was  cut 
by  Walker  and  Myers  at  their  mills  in  North  Carolina, 
for  the  purpose  of  filling  these  two  orders,  and  was  trans- 
ported to  Baltimore,  where  it  was  unloaded  on  the 
wharves  of  Walker  and  Myers,  from  whence  all  of  it, 
except  the  two  lots  which  Bagby  and  Rivers  refused  to 
take,  was  hauled  by  Bagby  and  Rivers,  after  being 
inspected  by  them,  to  their  furniture  factory. 

Upon  these  facts  the  Court  instructed  the  jury  at  the 
instance  of  Walker  and  Myers  that  notwithstanding  the 
mention  in  the  letter  of  January,  1891,  of  the  period  of 
three  months  as  the  limit  within  which  the  lumber  was 
to  be  furnished,  still,  if  the  jury  should  find  that  Bagby 
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and  Rivers  waived  that  requirement,  and  accepted  and 
hauled  lumber  from  the  plaintiflFs'  wharves  until  Novem- 
ber the  twenty-seventh,  1891,  then  the  defendants  would 
not  be  entitled  to  recoup  against  the  plaintiflFs'  claim 
any  damages  sustained  by  the  defendants  by  reason  of 
the  failure  of  the  plaintiffs  to  deliver  the  lumber  within 
the  time  stipulated.  Further,  that  if  the  defendants 
ordered  other  lumber,  that  the  plaintiffs  cut  it  upon 
that  order  and  offered  it  to  the  defendants  at  the  usual 
place  of  delivery;  that  it  was  of  the  quality  ordered  and 
that  the  defendants  refused  to  take  it,  and  pay  for  it, 
then  the  plaintiffs  would  be  entitled  to  recover  damages 
for  that  refusal.  This  was  Walker  and  Myers'  third 
prayer.  And  finally,  that  under  the  last  preceding 
instruction  the  measure  of  damages  would  be  the  differ- 
ence between  the  price  agreed  upon  and  the  market  price 
in  Baltimore  at  the  dates  when  the  lumber  should  have 
been  accepted. 

Mere  acceptance  of  the  lumber  after  the  expiration  of 
the  time  fixed  in  the  agreement  for  its  delivery  was  not 
of  itself  a  waiver  of  the  preach  committed  by  the  failure 
to  deliver  it  according  to  the  terms  of  the  contract;  nor 
did  such  an  acceptance  preclude  the  vendees  from  subse- 
quently suing  to  recover  the  damages  resulting  to  them 
by  reason  of  the  non-delivery,  from  the  time  of  default 
up  to  the  date  of  acceptance;  nor  from  recouping,  when 
sued  by  the  vendors,  those  damages  against  the  latter'e 
claim  for  the  purchase  money.  Central  Trust  Co.,  dtc,  vs. 
Arctic  Ice  Machine  Manuf.  Co.y  77  Md.,  202.  The  instruc- 
tion does  not  question  these  principles.  It  does  not  pro- 
ceed upon  the  theory  that  acceptance  after  a  refusal  to 
deliver  within  the  stipulated  time  is  of  itself,  without 
more,  equivalent  to  a  waiver  of  the  time  for  delivery,  but 
distinctly  leaves  to  the  jury  to  find  from  the  evidence  in 
the  case,  whether,  as  an  independent  fact,  Bagby  and 
Rivers  waived  the  requirement  that  the  lumber  should 
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be  furnished  within  three  months.  If  they  did  waive 
that  requirement  they  could  not  subsequently  found  an 
action  upon  its  non-performance,  nor  rely  thereon  by 
way  of  recoupment.  If  they  condoned  the  breach,  they 
cannot  afterwards  base  a  claim  for  damages  upon  it. 
There  was  evidence  before  the  jury  to  the  effect  that 
Bagby  and  Rivers  had  waived  the  requirement  of  time 
mentioned  in  the  letter  of  January  the  twenty-ninth, 
1891,  and  no  special  exception  was  taken  to  the  prayer 
upon  the  ground  that  there  was  no  evidence  in  the  cause 
to  support  it.  It  is  a  mistake  to  suppose  that  the  prayer 
is  founded  upon  the  assumption  that*  a  mere  acceptance 
of  the  lumber  was  tantamount  to  a  waiver  of  the  time 
for  delivery,  and  there  is  nothing  in  the  structure  of  the 
prayer  at  all  calculated  to  mislead  the  jury  to  such  a 
conclusion.  There  was  in  our  opinion  no  error  committed 
by  the  granting  of  it. 

The  two  remaining  instruction?,  given  at  the  instance 
of  Walker  and  Myers,  relate  to  the  lumber  which  Bagby 
and  Rivers  refused  to  receive.  There  were  three  objections 
suggested  to  the  first  of  these  two  instructions,  which 
is  the  third  prayer  of  Walker  and  Myers,  and  they  are 
first,  that  the  instruction  makes  reference  to  the,  facts 
stated  in  an  antecedent  prayer  which  was  rejected  and 
which  was  consequently  not  before  the  jury;  second, 
that  the  contract  upon  which  it  permits  a  recovery  is 
void  under  the  seventeenth  section  of  the  Statute  of 
Frauds;  and  third,  that  no  time  having  been  named  in 
the  verbal  contract  for  the  delivery  of  lumber  under 
it,  a  reasonable  time  was  implied  by  law,  and  the  finding 
of  what  was  a  reasonable  time  should  have  been  left  to 
the  jury. 

The  first  objection  is  not  a  substantial  one.  A  refer- 
ence to  the  facts  stated  in  the  rejected  prayer  was  wholly 
superfiuous.  Eliminating  that  reference  altogether  in  no 
way  aflected  the  integrity  of  the  instruction.      Its  re- 
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maining  in  the  instruction  could  not  possibly  have  mis- 
led or  confused  the  jury,  and  obviously  did  not  prejudice  or 
injure  the  appellants.  The  second  objection,  though  more 
plausible,  is  not  more  tenable.  Whilst  the  seventeenth 
section  of  the  Statute  of  Fravds,  29  Charles  II,  ch.  3,  de- 
clares all  contracts  for  the  sale  of  goods,  wares,  and  mer- 
chandise for  the  price  of  ten  pounds  and  upwards  to  be 
invalid  unless  part  of  the  goods  be  accepted,  or  part  of  the 
price  be  paid,  or  something  be  given  in  earnest  to  bind  the 
bargain,  or  some  note  or  memorandum  in  writing  be 
signed  by  the  part}  to  be  charged,  still  from  a  very  early 
period  it  has  been*  the  settled  law  of  Maryland,  where 
the  Statute  of  Charles  has  always  been  in  force,  that 
when  work  and  labor  are  to  be  bestowed  by  the  vendor 
upon  the  article  sold  before  it  is  to  be  delivered,  the 
contract  is  not  within  the  Statute.  Eichelherger  vs,  Mc- 
Cauley,  5  H,  dt  J.,  213;  Rentch  vs.  Long,  27  Md,,  188. 
And  the  reason  is  that  when  work  and  labor  are  necessary 
to  prepare  an  article  for  delivery,  the  work  and  labor  to 
be  done  by  the  vendor  form  part  of  the  consideration  of 
the  contract,  and,  as  these  are  not  within  the  Statute,  the 
sale  is  not  a  sale  of  goods,  wares,  and  merchandise  within 
the  meaning  of  the  seventeenth  section  of  29  Charles  II,  ch, 
3.  Now,  the  proof  shows  that  when  the  alleged  verbal 
order  was  given  shortly  after  Norember  the  twenty- 
seventh,  1891,  for  this  additional  lumber,  it  was  necessary 
for  Walker  and  Myers  to  have  the  lumber  cut  or  prepared 
for  delivery — to  put  it  in  a  condition  different  from  that 
in  which  it  was  at  the  time  the  contract  was  made. 
This  circumstance  took  the  contract  out  of  the  operation 
of  the  Statute.  The  third  objection  to  the  instruction 
is,  though  narrow,  substantial  and  fatal.  No  time  was 
fixed  in  the  alleged  verbal  contract  of  November,  1891, 
for  the  delivery  of  the  lumber  under  it.  The  law  in  all 
such  instances  prescribes  a  reasonable  time.     Kriete  vs. 
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Mye7\  61  Md.,  558.  And  it  is  for  the  jury  under  all  the 
circumstances  of  the  case  to  determine  what  is  a  reason- 
able time.  Buddie  vs.  Green,  3  H.  dt  N.,  906;  Byram  vs. 
Gordon y  11  Mich.,  531;  Finney  vs.  The  First  Division  of 
ike  St.  F.  and  F.  B.  B.  Id  Minn.,  261;  Strange  vs.  Wilson,  ^ 
17  Mich.,  342;  Kriete  vs.  Myer,  61  Md.,  558.  But  this 
instruction  submitted  no  such  question  to  the  jury. 
The  proof  showed  that  Walker  and  Myers  tendered 
delivery  of  the  lumber  in  two  lots — one  on  January  the 
second,  and  the  other  on  March  the  twenty -second,  1892, — 
but  whether  these  were  within  a  reasonable  time,  under 
all  the  circumstances  of  the  case,  was  not  only  not  left  to 
the  jury  to  determine,  but  was  in  effect  decided  by  the 
Court.  The  instruction  assumed  that  the  offers  to  deliver 
were  made  within  a  reasonable  time,  for  it  left  to  the 
jury  to  find  that  the  order  for  the  lumber  was  given;  that 
the  lumber  was  cut ;  that  it  was  offered  to  Bagby  and  Rivers 
at  the  usual  place  of  delivery;  that  its  quality  was  such 
as  had  been  specified,  and  that  the  defendants  refused  to 
accept  it,  and  then  instructed  them  that  upon  the  finding 
of  these  facts  the  plaintiffs  were  entitled  to  recover.  But 
the  time  when  the  offer  to  deliver  was  made,  which  was  a 
necessary  element  of  the  plaintiffs'  case,  was  entirely 
ignored.  Whether  the  offer  had  been  made  within  a 
reasonable  time  or  not  was  exclusively  for  the  jury  to 
say — but  it  was  not  submitted  to  them.  The  instruction 
by  directing  a  verdict  for  the  plaintiff's  upon  the  finding 
of  the  facts  above  stated,  necessarily  assumed  that  the 
offers  to  deliver  had  been  made  within  a  reasonable  time, 
because  unless  the  offers  to  deliver  had  been  made  within 
a  reasonable  time  the  plaintiffs  had  no  right  to  recover 
at  all.  But  it  was  not  within  the  province  of  the  Court 
to  assume  or  to  decide  that  question,  and  as  a  conse- 
quence the  instruction  in  which  that  was  done  was  erro- 
neous. 
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The  remaining  prayer,  granted  upon  the  request  of 
Walker  and  Myers,  relates  to  the  measure  of  damages 
for  the  refusal  of  Bagby  and  Rivers  to  receive  the  lumber 
offered  to  them  in  January  and  March,  1892,  and  cor- 
rectly states  the  law  on  that  subject.  Pinckney  va, 
Damhmann,  72  Md.y  183.  But  inasmuch  as  this  in- 
struction was  dependent  upon  and  a  mere  corollary  from 
the  preceding  erroneous  instruction,  though  correct  as 
an  abstract  proposition,  there  was  error  in  granting  it. 
Had  the  previous  instruction  been  right,  this  one  would 
have  been  properly  given. 

The  Superior  Court  rejected  the  first  and  fourth  prayers 
presented  by  Bagby  and  Rivers,  and  these  prayers  raise 
the  only  other  questions  open  for  review.  The  fourth 
prayer  was  very  properly  abandoned  in  the  argument, 
and  we  need  therefore  give  to  it  no  consideration. 

The  first  prayer  of  Bagby  and  Rivers  asked  the  Court 
to  say  to  the  jury  that  if  they  should  find  that  Bagby 
and  Rivers  were  induced  to  receive  the  lumber  by  false 
representations  knowingly  made  by  Walker  and  Myers 
as  to  its  quality  and  condition,  then  Bagby  and  Rivers 
would  not  be  bound  by  any  inspection  made  by  them  of 
the  lumber.  We  need  only  say,  in  disposing  of  this 
prayer,  that  there  is  no  evidence  in  the  record  to  show 
that  Walker  and  Myers  knowingly  made  any  false  rep- 
resentations as  to  the  quality  and  condition  of  the  lumber, 
and  that  therefore  it  would  have  been  improper  to  allow 
the  jury  to  speculate  upon  that  subject,  as  they  must 
have  done  had  this  prayer  been  granted. 

It  follows  from  the  views  we  have  expressed,  that 
there  was  ^no  error  committed  by  the  Court  in  its  rul- 
ings in  the  case  of  Bagby  and  Rivers  against  Walker  and 
Myers,  and  its  judgment  of  non  pros,  in  that  case  will  be 
affirmed.  It  also  follows  that,  as  there  was  error  com- 
mitted in  granting  the  third  and  fourth  prayers  pre- 
sented by  Walker  and  Myers,  the  judgment  in  the  case 
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of  Walker  and  Myers  against  Bagby  and  Rivers  must  be 
reversed,  and  a  new  trial  will  be  awarded. 

Judgment  in  No.  35  reversed,  with 
costs  above  and  below,  and  new 
trial  awarded.  Judgment  in  No. 
36  affirmed,  with  costs  above  and 
below. 
fDocided  16th  November,  1893.) 


Ralph  G.  Piper  vs.  The  Cambria  Iron  Company. 

Master  and  Servant — Injury  to  Servant — Contributory  neg- 
ligence. 

The  plaintiff,  with  other  employes  of  the  defendant,  was  required  to 
unload  a  car,  weigh  the  iron  with  which  the  car  was  laden  upon 
the  platform  beside  the  car,  and  then  put  it  into  another  car,  near 
said  platform.  The  floor  of  the  car  to  be  loaded  was  above  the 
level  of  the  platform,  and  was  provided  with  a  foot-board  for  the 
men  to  walk  upon  to  and  from  the  car.  The  floor  of  the  car 
which  was  to  be  unloaded  was  on  a  level  with  the  platform,  and 
the  space  between  the  platform  and  this  car  was  sixteen  inches 
wide  and  four  feet  deep.  There  was  no  foot-board  over  this  space 
of  sixteen  inches;  and  it  was  so  dark  that  no  one  could  see 
whether  there  was  a  foot-board  in  position  at  the  car  or  not,  without 
stooping  down  to  examine  the  place  where  it  was  supposed  to 
be.  The  plaintiff,  supposing  there  was  a  foot-board  there,  with- 
out making  any  examination,  and  assuming  the  place  to  be  safe, 
stepped  into  the  car,  and  on  returning  with  his  armful  of  iron, 
fell  into  the  open  space  of  sixteen  inches,  and  was  injured. 
There  was  a  foot-board  near  at  hand,  as  also  a  lamp,  which  could 
have  been  used  by  the  plaintiff  and  his  companions.     Held  : 

That  the  plaintifl'  was  the  author  of  his  own  misfortune,  and  the 
defendant  was  not  liable. 

Appbal  from  the  Circuit  Court  for  Alleghany  County. 
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The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Fow- 
ler, McSnERRY,  and  Briscoe,  J. 

J.   W,  S.  Cochrane^  for  the  appellant. 

Fei'dinand  Wiliiams,  (with  whom  was  H.  S.  Endsley^ 
on  the  brief,)  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  to  recover  damages  alleged  tp  have 
been  caused  by  the  negligence  of  the  appellee,  the 
Cambria  Iron  Company,  which  is  a  Pennsylvania  cor- 
poration, doing  business  in  the  City  of  Cumberland,  in 
this  State. 

The  Court  instructed  the  jury  that  the  plaintiff  had 
offered  no  evidence  legally  sufficient  to  sustain  his  case, 
and  directed  a  verdict  for  the  defendant  corporation. 

The  propriety  of  this  ruling  is  the  only  question  in- 
volved, but  it  will  be  necessary  to  examine  all  the  plain- 
tiff's testimony  in  order  to  determine  it. 

The  plaintiff  was  an  employe  of  the  defendant,  and 
while  engaged  at  work  in  the  yard  of  its  mill  in  Cum- 
berland, on  the  18th  November,  1892,  he,  with  three 
other  men,  was  ordered  (by  whom  it  does  not  appear) 
to  go  into  the  mill  for  the  purpose  of  unloading  a  car, 
to  weigh  the  iron  with  which  the  car  was  laden  upon 
the  platform  beside  the  car,  and  then  to  put  it  into 
another  car,  also  standing  near  said  platform  in  the 
mill,  a  short  distance  away.  It  appears  that  the  floor 
of  the  car  to  be  loaded  was  above  the  level  of  the  plat- 
form, and  was  provided  with  a  fall  or  foot-board  for  the 
men  to  walk  upon  to  and  from  the  car.  But  the  floor 
of  the  car  which  was  to  be  unloaded  was  on  a  level  with 
the  platform,  and  the  space  between  the  platform  and 
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this  car  was  sixteen  inches  wide  and  four  feet  deep. 
There  was  no  foot-board  over  this  last  named  space  of 
sixteen  inches — the  only  foot-board  owned  by  the  de- 
fendant being  placed  at  the  other  car  which  was  to  be 
loaded  with  the  iron  after  it  was  weighed  by  the  appel- 
lant and  his  fellow-workmen.  It  was  about  four  o'clock 
in  the  afternoon  of  a  very  dark  day,  and  on  the  inside 
of  the  mill  it  was  so  dark  that  no  one  could  see  whether 
there  was  a  foot-board  in  position  at  the  car  or  not,  with- 
out stooping  down  to  examine  the  place  where  it  was 
supposed  to  be.  The  plaintiff,  .supposing  there  was  a 
foot-board  there,  without  making  any  examination,  and 
assuming  the  place  to  be  safe,  stepped  into  the  car  with- 
out injury,  and  while  returning  with  an  armful  of 
iron,  without  looking,  he  stepped  into  the  open  space  of 
sixteen  inches  and  was  injured,  it  was  also  in  evidence 
that  a  foot-board  is  a  usual  and  necessary  appliance  for 
loading  and  unloading  cars,  and  that  a  lighted  lamp 
was  placed  in  the  car  immediately  after  the  plain tiflF 
was  injured.  Upon  this  state  of  facts  we  entirely  agree 
with  the  ruling  of  the  Court  below.  The  case  was 
properly  taken  from  the  jury.  The  burden  is  upon  the 
appellant  to  show  negligence  on  the  part  of  the  appel- 
lee, but  he  has  failed.  Not  only  so,  but  the  evidence 
offered  would  seem  to  establish  the  conclusion,  that  the 
appellant  was  the  author  of  his  own  misfortune.  He 
was  required,  together  with  his  companions,  to  take  the 
iron  out  of  one  car,  weigh  it  on  the  platform  along  side 
of  the  car  to  be  unloaded,  and  then  to  place  the  iron  in 
another  car  near  by.  The  negligence  imputed  to  the 
appellee  is  that  it  failed  to  provide  a  foot-board  and  put 
it  in  place,  and  the  absence  of  light  where  the  work  was 
done.  But  if,  as  was  contended,  a  foot-board  was  neces- 
sary, there  was  one  near  at  hand  which  could  have  been 
used,  and,  if  a  light  was  needed,  it  was  the  duty  of  the 
appellant  and  his  companions  to   have  placed  it  there. 
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It  appears  a  lamp  was  lighted  immediately  after  the 
appellant  fell,  and  there  is  nothing  in  the  record  to 
show  why  it  was  not  there,  if  wanted,  before  the  work 
was  commenced.  While  employers  should  be  held  to  a 
strict  performance  of  duty  towards  employes,  yet  the 
latter  must  be  required  to  exercise  some  prudence,  and 
to  use  the  necessary  means  supplied  to  them  to  enable 
them  to  do  their  work  in  a  safe  and  expeditious  manner. 

The  authorities  cited  by  the  appellant  have  not,  we 
think,  any  application  to  a  case  like  this. 

In  Barling  vs.  N.  Y.^  P.  dt  B.  Co.,  24  Ail.  Rep.,  462, 
(17  Rhode  Island,  708,)  it  was  held  that  a  'Hell-tale," 
or  structure  erected  above  the  track  for  the  purpose  of 
giving  warning  of  approach  to  a  bridge  was  not  a  safe 
appliance  because  it  was  not  high  enough,  and  instead 
of  being,  as  it  was  intended,  a  warning  of  approaching 
danger,  was  itself  very  dangerous  to  an  employe  stand- 
ing on  a  moving  car  a  few  inches  higher  than  the  cars 
in  ordinary  use.  And  the  other  case  relied  on  {Peoples* 
Bank  vs.  Morgolofski,  75  Md.,  432,)  was  not  a  case  in 
any  way  involving  the  legal  relations  of  master  and 
servant,  and  what  was  there  said  cannot  be  properly 
applied  to  this  case. 

Judgment  affirmed. 
(Decided  17th  November,  1893.) 
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Milton  S.  Barrick,  and  others  vs.  Albert  N.  Hor- 
ner, sole  acting  Executor  of  Alkxander  H.  Hor- 
ner. 

Power  of  iSale  under   Trust  mortgage — Death  of  Trustee — 
Res  judicata — Jurisdiction  of  Court 

A  power  of  sale  in  a  mortgage,  conferred  on  the  mortgagee,  is  a 
power  coupled  with  an  interest,  is  appurtenant  to  the  estate,  and 
passes  to  the  executors,  administrators,  and  assigns,  and  is  not 
lost  by  the  death  or  insanity  of  the  mortgagor. 

A  mortgage  of  land  contained  the  following  power:  '"In  trust, 
and  the  said  H.  his  heirs,  executors,  and  administratorsand  assigns 
•  ♦  ♦  are  hereby  authorized  and  empowered  to  sell  all  the  prop- 
erty hereby  mortgaged,  or  so  much  thereof  as  may  be  necessary,*" 
&c.  At  the  time  of  the  making  of  the  mortgage  H.  had  no 
interest  in  the  estate  conveyed,  nor  in  the  debt  secured.     Held: 

That  H.  had  merely  a  naked  power,  which  on  his  death  could  not 
pass,  by  operation  of  law,  to  his  legal  representatives. 

The  fact  that  H.  subsequently  became  the  assignee  of  the  mortgage 
did  not  affect  his  rights  in  respect  to  the  power  of  sale,  since  the 
power  not  having  been  conferred  upon  the  mortgagee,  H.  by 
merely  succeeding  to  the  rights  of  the  mortgagee,  could  not 
obtain  a  power  which  the  latter  never  had. 

The  designation  in  the  mortgage  of  the  executors  of  H.  by  the 
word  * 'executors,'^  is  not  such  a  naming  of  the  executors  as  will 
authorize  them  to  execute  the  power  of  sale  under  section  6  of 
Article  66  of  the  Code,  which  provides  that  '4n  all  mortgages  there 
may  be  inserted  a  clause  authorizing  the  mortgagee,  or  any  per- 
son to  be  named  therein,  to  sell  the  mortgaged  premises,"  &c. 

A  decree  in  a  suit  to  enjoin  a  sale  by  the  executors  of  the  trustee 
in  a  mortgage  under  the  power  contained  therein,  the  bill  for 
which  alleged  that  the  mortgage  debt  had  been  fully  paid,  and 
that  the  executors  of  the  trustee  possessed  '*no  power  or  right  to 
seir'  under  the  mortgage,  is  conclusive,  on  exceptions,  to  a  sub- 
sequent sale  made  by  the  remaining  executor  of  such  trustee,  by 
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the  same  persons  who  were  parties  to  the  injunction  suit  or 
their  privies,  of  the  power  to  sell,  where  the  injunction  was  dis- 
solved and  the  bill  dismissed,  since  to  render  such  a  decree  it 
must  have  been  found,  not  only  that  the  debt  was  unpaid,  but 
also  that  the  power  was  sufficient  for  the  executors  to  make  the 
sale. 

Section  16  of  A  rticle  66  of  the  Code  provides  that  no  injunction 
shall  be  granted  to  stay  the  sale  of  mortgaged  property,  unless 
the  party  praying  such  injunction  shall  on  oath  allege  that  the 
mortgage  debt  has  been  fully  paid,  or  that  some  part  thereof,  the 
amount  of  which  he  shall  state,  has  been  paid,  and  that  the 
mortgagee  refuses  to  give  credit  for  such  amount.     Hkld  : 

That  a  bill  to  enjoin  such  sale  which  charges  that  the  mortgage 
debt  has  been  fully  paid,  gives  the  Court  jurisdiction,  and  it  may 
determine,  not  only  that  the  mortgage  debt  was  still  unpaid,  but 
may  also  decide  upon  the  sufficiency  of  the  power  to  sell. 

Appeal  from  the  Circuit  Court  for  Carroll  County,  in 
Equity. 

This  appeal  was  taken  from  an  order  of  the  lower 
Court,  (JoxES,  J.,)  overruling  exceptions  to  a  sale  made 
and  reported  hy  Albert  N.  Horner,  sole  acting  executor 
of  Alexander  H.  Horner,  deceased,  and  finally  ratifying 
said  sale.  The  case  is  stated  in  the  opinion  of  this 
Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Paije,  McSherry,  and  Briscoe,  J. 

Richard  M.   Venable,  for  the  appellants. 

WUliam  H.  Thomas^  for  the  appellee. 

Page,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  involved  in  this  case  arise  upon  excep- 
tions filed  by  the  representatives  of  John  W.  Barrick, 
deceased,  to  a  sale  made  by  Albert  N.  Horner,  sole 
executor  of  Alexander  H.  Horner,  under  a  power  con- 
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tained  in  a  mortgage  from  the  said  Barrick  to  William 
Brosius.  The  mortgage  was  executed  on  the  twenty- 
eighth  day  of  March,  1873,  to  secure  an  indebtedness 
from  the  former  to  the  latter.  It  contained  the  follow- 
ing power: — '^In  trust,  and  the  said  Alexander  H.  Hor- 
ner, his  heirs,  executors  and  administrators  and  assigns, 
or  Frank  H.  Horner,  their  duly  constituted  attorney  or 
agent,  are  hereby  authorized  and  empowered  to  sell  all 
the  property  hereby  mortgaged,  or  so  much  thereof  as 
may  be  necessary,  &c."  At  the  time  of  the  making  of 
the  mortgage,  Alexander  H.  Horner  had  no  interest  in 
the  estate  conveyed,  nor  in  the  debt  secured,  but  on  the 
eighth  day  of  May  following  its  execution,  it  was  as- 
signed to  him,  for  value  received  by  the  mortgagee.  In 
1883,  Alexander  Horner  died,  and  in  1884,  Albert  N. 
Horner  and  Levi  Z.  Condon,  his  executors,  began  pro- 
ceedings to  sell  the  mortgaged  premises  under  the  power. 
These  proceedings  were  delayed  by  a  suit  instituted  to 
enjoin  the  sale,  and  it  was  not  until  February,  1892, 
the  injunction  proceedings  having  been  finally  dismissed, 
and  Levi  Z.  Condon  having  been  discharged  as  one  of 
the  executors,  that  Albert  N.  Horner,  as  sole  executor, 
made  the  sale  and  reported  it  to  the  (/ourt.  The  objec- 
tion to  the  ratification  of  this  sale,  now  pressed  upon  us, 
is,  that  the  executor  of  Alexander  H.  Horner  has  no 
right  to  execute  the  power.  It  has  repeatedly  been  held 
by  this  Court,  that  a  power  of  sale  in  a  mortgage,  con- 
ferred on  the  mortgagee,  is  a  power  coupled  with  an 
interest,  and  so  being,  is  appurtenant  to  the  estate,  and 
passes  to  the  executors,  administrators  or  assigns,  and 
is  not  lost  by  the  death  or  insanity  of  the  mortgagor. 
Berry  vs.  Skinner ^  30  Md,^  567;  Bill  vs.  Satterjield,,  34 
i/d.,  52;  HamickeU  vs,  Omdorff^  35  Md.,  341;  Mackuhin 
vs.  Boarman,  IVustee^  54  Md.,  387. 

But  where  the  power  is  conferred  upon  a  third  person, 
who  has  no  interest  in  the  estate,  it  is  a  collateral  power. 
Reid  V8.  Gordon,  et  al,  35  Md.,  174. 
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The  selection  of  the  donee  presumably  being  made,  in 
that  ease,  with  reference  to  the  special  skill  and  ability 
of  the  individual  selected,  or  by  reason  of  the  personal 
confidence  reposed  in  him  by  the  parties,  it  is  not  an 
incident  of  the  estate  conveyed,  does  not  pass  on  the 
decease  of  the  donee  to  his  representatives,  and  can  be 
executed  only  by  the  person  named.  Frostburg  Mutual 
Build.  Assoc'n  vs.  Lowdermilkj  50  Md,,  179.  **For  a 
matter  of  personal  confidence  is  not  to  be  extended  beyond 
the  express  words  and  clear  intention  of  the  settlor. "  1 
Leioin  on  TrustSy  604  {marg.) 

Alexander  H.  Horner,  being  therefore  a  stranger  to 
the  mortgage,  held  merely  a  naked  power,  which  on  his 
death  could  not  pass,  by  operation  of  law  to  his  legal 
representatives.  Nor  can.  the  fact  that  he  subsequently 
became  the  assignee  of  the  mortgage  aff'ect  the  question. 
The  power  not  having  been  conferred  upon  the  mort- 
gagee, no  theory  can  be  maintained  by  which  Horner,  by 
merely  succeeding  to  the  rights  of  the  mortgagee,  could 
obtain  a  power  which  the  latter  never  had.  Horner, 
therefore,  in  his  life-time,  was  authorized  to  make  the 
sale  only  by  reason  of  the  fact  that  he  was  specially 
named  as  the  donee  of  the  power,  and  not  because  he 
was  the  assignee  of  the  mortgagee.  It  is  clear,  there- 
fore, that  the  right  to  execute  the  power  cannot  vest  in 
his  executors,  unless  they  are  designated  by  the  instru- 
ment in  such  terms  as  to  bring  them  within  the  provi- 
sions of  the  statute.  By  sec.  6  of  Art.  66  of  the  Code, 
it  is  provided  that  ''in  all  mortgages  there  may  be  in- 
serted a  clause  authorizing  the  mortgagee,  or  any  person 
to  be  named  therein,  to  sell  the  mortgaged  premises,  &c. " 
The  designation  in  the  mortgage  is  by  the  word  "eccecw- 
tors,*'  and  the  question  therefore  is  narrowed  down  to  the 
inquiry  whether  it  is  such  a  ^^ naming'*  as  brings  it 
within  this  provision  of  the  Code?  In  Queen  City  Per- 
petual Building  Association  vs.   Frice,  Trustee,  53  Md.^ 
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398,  this  Court  has  said,  that  *'if  any  oth^r  person  than 
the  mortgagee  or  his  assigns  be  intended  by  the  parties 
to  execute  the  power,  he  or  they  must  be  specially  named 
in  the  power,"  and  in  Chilton  vs.  Brooks,  71  Md.,  450, 
this  ruling  is  cited,  with  the  additional  statement, 
that  *'the  assignee  of  a  mortgagee  whoever  he  may  be, 
(if  not  a  corporation)  may  execute  the  power  as  if  desig- 
nated by  name,  while  an  attorney  may  do  it  only  when 
specially  named."  An  assignee  of  the  mortgage  in  a 
case  where  the  power  was  effectively  conferred  upon  the 
mortgagee,  would  take  the  right  to  execute  the  power, 
as  an  incident  of  the  estate,  but  where  a  stranger  is  the 
donee,  the  power  not  being  appurtenant  to  the  estate, 
can  be  exercised  by  him  only  who  has  had  it  conferred 
according  to  a  proper  construction  of  the  statute,  that 
is,  by  having  been  specially  named  in  the  mortgage. 
We  are  of  the  opinion,  therefore,  that  in  this  case,  the 
executors  of  Alexander  Horner,  not  being  specially 
named,  are  without  authority  to  execute  the  power. 
Madigan  vs.  Workingmen' s  Permanent  Build,  and  Loan 
Jssoc'n,  73  Md.,  321. 

2.  But  it  is  contended  by  the  solicitor  for  the  appellee, 
that  however  this  may  bt»,  the  appellants  are  estopped 
from  raising  the  question  of  the  right  of  the  executors 
\o  execute  the  power,  by  reason  of  the  decree  dismissing 
the  bill,  filed  by  John  W.  Barrick  in  1884,  for  the  pur- 
pose of  enjoining  the  sale,  then  proposed  to  be  made  by 
the  executors,  under  the  power  contained  in  the  mort- 
gage. During  the  pendency  of  that  suit  Barrick  died, 
and  thereupon  his  widow,  legal  heirs  and  administrators 
were  made  parties. 

In  the  case  at  bar,  the  sale  was  made  by  the  remain- 
ing executor  of  Horner,  and  the  exceptants  are  the  act- 
ing administrator  and  heirs-at-law  of  Barrick.  The 
parties  to  the  two  proceedings  being  therefore  either  the 
same  or  privies  to  each  other,  whatever  in  the  former  case 
17  V.   78. 
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was  within  the  jurisdiction  of  the  Court  and  was  deter- 
mined by  its  decree,  must  be  taken  as  decisive  in  this. 
It  is  well  settled  that  the  judgment  of  a  Court  of  com- 
petent jurisdiction  is  conclusive  as  against  parties  and 
privies  on  all  questions  adjudicated  by  it.  Niller,  dtc. 
V8,  Johnson  and  Danneker,  27  Md.y  6. 

Although  the  judgment  may  possibly  be  not  legally 
right,  yet  if  in  the  former  case  the  Court  has  decided 
the  point  in  issue,  both  plaintiffs  and  defendants  are 
estopped  from  raising  the  same  question  in  another  case 
between  the  same  parties  or  privies.  And  this  rule 
includes  also  whatever,  under  the  pleadings  in  the  former 
proceeding,  might  have  been  brought  forward  **as  a  part 
of  the  subject  in  contest."  State  vs.  Brotvn,  et  al.,  64 
Md.,  204;  Whitehurst  vs,  Sogers,  38  Md,,  515;  McDowell 
vs.  Goldsmith,  2  Md.  Ch,  Dec.,  370;  Trayhem  vs.  Cdbum, 
ExW,  %&Md,,  279. 

Here,  however,  the  question  as  to  the  suflSciency  of  the 
power  was  clearly  raised  in  the  former  suit.  It  was 
alleged  in  the  bill,  among  other  things,  that  the  mort- 
gage debt  had  been  fully  paid,  and  that  the  executors  of 
Horner  possessed  **no  power  or  right  to  sell"  under  the 
mortgage.  After  testimony  was  taken  and  other  pro- 
ceedings were  had,  the  Court  dissolved  the  preliminary 
injunction,  and  dismissed  the  bill.  To  enable  it  to  ren- 
der such  a  decree  it  must  have  found,  not  only  that  the 
debt  was  unpaid,  but  also  that  the  power  was  sufficient 
for  the  executors  to  make  the  sale.  This  decree  was  not 
appealed  from,  and  is  yet  unreversed  and  in  full  force, 
and  now  remains  the  law  of  this  case.  It  is  contended, 
however,  by  the  appellants,  that  the  Court  having  decided 
that  the  debt  was  still  unpaid,  had  no  power,  under  the 
statute,  to  decide  upon  the  sufficiency  of  the  power. 
By  the  16th  section  of  Article  66,  of  the  Code,  it  is 
provided  that  *'no  injunction  shall  be  granted  to  stay 
any  such  sale,  or  any  proceedings  after  any  sale  of  mort- 
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gaged  premises  under  this  Article,  unless  the  party 
praying  such  injunction  *  *  *  *  shall  on  oath  allege 
that  the  mortgage  debt  and  all  interest  due  thereon  has 
been  fully  paid,  or  that  some  part  of  such  debt  or  inte- 
rest, the  amount  of  which  he  shall  state,  has  been  paid, 
and  that  the  mortgagee  or  person  acting  under  him  refuses 
to  give  credit  for  such  amount,  or  that  some  fraud,"  &c. 
And  it  is  insisted  that,  until  the  Court  had  determined 
that  the  mortgage  debt  was  still  unpaid,  it  had  no  power 
to  decide  any  other  question  that  may  have  been  pre- 
sented by  the  pleadings.  But  to  this  we  cannot  assent. 
Without  intimating  to  what  extent  this  section  of  the 
Code  may  be  a  limitation  upon  the  general  powers  of  a 
Court  of  equity,  it  is  clear  that,  even  under  its  provi- 
sions, the  Court  had  full  jurisdiction  in  the  cause,  the 
required  averment  having  been  made  in  the  bill,  under 
oath.  The  allegations  contained  in  the  bill  determine 
the  jurisdiction  of  the  Court.  '*The  true  test  of  juris- 
diction will  in  all  cases  be  found  in  the  determination 
of  the  question,  whether  a  demurrer  will  lie  to  the  bill. 
If  this  be  80,  neither  the  erroneous  action  of  the  Court 
after  the  filing  of  the  bill  (showing  a  case  for  the  exer- 
cise of  jurisdiction,)  nor  defective  proofs  could  affect 
the  question  of  jurisdiction."  Tomlinaon^  et  al,  vs.  Mc- 
Kaig,  et  al.,  o  Gill,  276. 

''When  a  Court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in  the  cause;  and 
whether  its  decision  be  correct  or  not,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every  Court." 
Cockey  vs.  Cole,  28  Md.,  284. 

We  must,  therefore,  affirm  the  order. 

Order  ajirrned. 
(Decided  23rd  November,  1893.) 
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Samuel  G.  Crocker,  Trustee  in  Insolvency  of  Andrew 
J.  Carll  vs.  William  Hopps. 

Declaration  in  Trover — Sujffieiency  of  Description — Chattel 
mortgage — After-acquired  chattels — Equitable  lien — Trustee 
in  Insolvency. 

A  declaration  in  trover  alleging  that  the  defendant  converted  to 
his  own  use  "three  horses,  three  carriages,  and  one  set  of  double 
harness,  of  great  value,''  sufficiently  describes  the  property  under 
Article  75,  section  23,  sub-section  31,  of  the  Code. 

A  mortgagee  of  chattels,  though  in  law  the  owner  of  the  chattels 
mentioned,  does  not,  in  virtue  of  the  legal  effect  of  his  mortgage, 
become  entitled  to  the  substituted  or  after-acquired  chattels ;  sec- 
tion 40  of  Article  21  of  the  Code,  providing  that  no  personal 
property,  of  any  description  whatever,  whereof  the  vendor, 
mortgagor  or  donor  shall  remain  in  possession,  shall  pass  to  any 
purchaser,  mortgagee,  or  donee  unless  by  bill  of  sale  or  mort- 
gage acknowledged  and  recorded. 

Assuming  that  a  mortgagee  of  chattels  may  have  an  equitable  lien 
upon  after-acquired  property  by  virtue  of  a  special  agreement  to 
that  effect  between  himself  and  the  mortgagor,  such  lien  cannot 
be  enforced  or  relied  upon  by  the  mortgagee  in  trover  by  the 
trustee  in  insolvency  of  the  mortgagor  for  conversion  by  the 
mortgagee  of  such  property  to  his  own  use,  since  under  the  in- 
solvent law  such  trustee  takes  all  the  property  of  the  insolvent, 
whatever  may  be  the  liens  upon  it,  and,  after  converting  such 
property  into  money,  the  proceeds  of  sale  are  brought  into  the 
insolvent  Court  for  distribution  among  lien  creditors  and  all 
other  creditors,  according  to  their  legal  precedence  and  priority. 

Appeal  from  the  Court  of  Common  Pleas. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  Roberts,  McSherry,  and  Briscoe,  J. 
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WtUiam  H.  Cowan^  for  the  appellant. 

William  Knower,  and  WiUiam  S.  Bryan,  Jr.,  (with 
whom  were  N.  Rufua  GiU  dk  Sons,  on  the  brief,)  for  the 
appellee. 

FowLBR,  J.,  delivered  the  opinion  of  the  Court. 

On  the  18th  of  February,  1892,  Andrew  J.  Carll  made 
a  chattel  mortgage  of  certain  personal  property,  con- 
sisting of  horses,  carriages  and  harness,  to  the  appellee 
William  Hopps.  Subsequently  Carll  became  insolvent, 
and  having  applied  for  the  benefit  of  the  insolvent  law, 
the  appellant,  Samuel  J.  Crocker,  was  duly  appointed 
permanent  trustee.  Whereupon  the  appellee,  claiming 
title  under  his  chattel  mortgage,  took  possession  of  the 
property  sued  for,  subsequent,  however,  to  the  convey- 
ance thereof  to  the  appellant  as  insolvent  trustee.  The 
appellee,  as  mortgagee,  proceeded  to  sell  not  only  the 
chattels  specifically  described  in  the  mortgage,  but  cer- 
tain others  which  are  not  therein  mentioned,  but  which 
he  contends  should  be  subject  to  the  mortgage  to  the 
same  extent  as  if  they  had  been  so  mentioned  and  de- 
scribed. 

This  is  an  action  of  trover  brought  against  the  appel- 
lee by  the  appellant,  as  insolvent  trustee,  for  the  wrong- 
ful and  illegal  conversion  of  the  goods  sued  for.  The 
narr.  alleges  that  the  defendant  converted  to  his  own 
use  three  horses,  three  carriages,  and  one  set  of  double 
harness,  of  great  value,  &c.  Some  criticism  was  made 
of  this  declaration,  based  on  a  want  of  particularity 
and  definiteness  in  the  description  of  the  chattels  sued 
for;  but  we  think,  although  it  is  very  general  in  its 
terms,  yet  it  is  in  substantial  compliance  with  the  form 
prescribed  by  the  Code,  Art.  TS^^  sec.  23,  sub-sec.  31, 
page  1103. 

The  defendant  pleaded — First,  the  general  issue;  sec- 
ond, that  under  his  chattel  mortgage  the  chattels  there- 
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in  mentioned  and  described  were  his  property,  and  were 
traded  and  exchanged  by  the  mortgagor  for  the  chattels 
in  the  declaration  mentioned,  with  the  assent  of  the  ap- 
pellee and  by  his  authority,  and  that  default  had  been  made 
in  said  mortgage,  and  that  the  appellee  was,  by  the  terms 
thereof,  entitled  to  the  chattels  thereby  secured,  at  the 
time  he  took  the  chattels  sued  for;  and  third,  for  defence 
on  equitable  grounds,  that  when  said  chattel  mortgage 
was  made  it  was  agreed  between  the  parties  thereto  that 
the  mortgagor  could  sell  or  exchange  the  mortgaged  chat- 
tels or  any  of  them,  and  if  so  sold  or  exchanged,  they 
should  be  replaced  by  others  of  like  character  and  value, 
and  that  the  latter  should  be  subject  to  the  mortgage 
lien  in  the  same  manner  that  the  original  chattels  were; 
that  the  chattels  sued  for  had  been  lawfully  obtained  by 
the  mortgagor  to  replace  those  originally  mortgaged, 
and  that  default  was  made  before  appellee  seized  the 
goods  sued  for.  To  these  pleas  the  appellee  demurred. 
Strictly,  this  demurrer  as  appears  from  the  record, 
applies  to  all  the  pleas,  but  it  is  evident  it  was  only 
intended  to  apply  to  the  second  and  third  pleas,  and  not 
to  the  general  issue  plea  of  no7i  cul.  which  is,  of  course,  a 
good  plea  in  trover.  Counsel  in  their  arguments  lim- 
ited the  demurrer  to  the  second  and  third  pleas,  and  we 
shall  so  consider  it.  The  Court  below  overruled  this 
demurrer,  and  at  the  close  of  the  testimony  the  jury 
were  instructed,  at  the  request  of  the  appellee,  that  under 
the  pleading  and  evidence  there  was  no  legally  sufficient 
evidence  that  the  appellant  was  entitled  to  the  goods 
sued  for,  or  any  of  them,  or  to  the  possession  of  said 
goods,  or  any  of  them,  and  a  verdict  was  directed  for  the 
defendant. 

From  these  rulings  this  appeal  was  taken,  but  as  they 
both  involve  the  same  question,  the  validity  of  the  pleas, 
we  shall  proceed  to  consider  them  together.  The  second 
plea  is  based  upon  the  theory  that  because  the  appellee 
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was  in  law,  under  his  chattel  mortgage,  the  owner  of 
the  chattels  therein  mentioned,  he  became  entitled  to 
the  substituted  or  after-acquired  chattels  in  virtue  of 
the  legal  effect  of  such  chattel  mortgage.  But  that  such 
was  not  the  legal  effect  of  such  a  mortgage  has  been 
held  more  than  once  by  this  Court.  It  has  been  the 
settled  law  in  Maryland  since  the  case  of  Hamilton  dt 
Bobinson  V8,  Sogers,  8  Md,,  315,  that  even  if  the  mort- 
gage contain  a  provision  by  which  substituted  or  after- 
acquired  chattels  are  sought  to  be  subjected  to  the 
mortgage  lien,  no  title  to,  or  right  of  possession  of,  such 
after-acquired  chattels  will  pass  to  the  mortgagee. 

And  in  the  case  just  cited,  Le  Grand,  C.  J.,  after  a 
very  able  review  of  the  authorities,  comes  to  the  con- 
clusion that  the  mortgagee  would  have  no  right  of  action 
against  a  judgment  creditor  of  the  mortgagor,  who  took 
in  execution  some  of  the  after-acquired  chattels.  And 
this,  too,  as  we  have  seen,  where  the  mortgagee  was 
claiming  under  a  mortgage  which  contained  an  express 
provision  extending  the  mortgage  lien  to  the  after- 
acquired  chattels.  The  same  view  was  expressed  in 
Bose  dk  Gau88  vs.  Sevan,  et  al.,  10  Md.,  470;  Wilson  vs. 
Wilson,  37  Md.,  1;  Butler  vs.  Bahm,  46  Jffd,  548. 

Numerous  authorities  to  the  same  effect  elsewhere 
might  be  cited,  but  the  general  doctrine  being  well 
settled  here  the  citation  of  other  authorities  would  seem 
to  be  unnecssary.  If,  therefore,  no  title  passed  to  the 
appellee  under  his  mortgage,  because  the  chattels  sued 
for  were  acquired  by  the  mortgagor  after  the  date  of  the 
mortgage,  it  necessarily  follows  that  the  appellee  can- 
not plead  it  or  his  supposed  rights  thereunder  in  justifi- 
cation of  the  seizure  and  sale  of  the  chattels  in  ques- 
tion. Indeed  it  would  seem  that  such  a  defence  as  is 
set  up  in  this  plea  is  in  direct  conflict  with  the  express 
language  of  sec.  40,  Art.  21,  of  the  Code,  which  pro- 
vides that   *'no   personal   property   of   any    description 
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whatever,  whereof  the  vendor,  mortgagor  or  donor  shall 
remain  in  possession  shall  pass,  alter  or  change,  or  any 
property  therein  be  transferred  to  any  purchaser,  mort- 
gagee or  donee,  unless  by  bill  of  sale  or  mortgage 
acknowledged  and  recorded."     *     *     * 

The  mortgage  then  being  void  as  to  the  after-acquired 
chattels,  the  seizure  and  sale  were  wholly  wrong  and 
illegal. 

The  case  of  Cahoon  vs.  Miers,  67  Md,,  576,  was  cited 
as  an  authority  to  show  that  after-acquired  chattels  will 
pass  by  bill  of  sale  or  mortgage  of  personal  property. 
But  that  case  has  no  application  here.  It  is  based  upon 
the  familiar  doctrine  first  adopted  in  this  State  in  1836, 
in  the  case  of  Evans  and  Iglehart  vs,  MeiTiken,  S  G.  (^ 
J,y  39,  that  '*where  personal  property,  animate  in  its 
nature,  such  as  a  female  slave,  is  disposed  of,  the  fat© 
of  the  mother  determines  that  of  the  child — partus 
sequitur  ventrem/'  Hamilton  &  Robinson  vs,  Rogers^ 
supra.  In  Cahoon  vs.  Miers,  it  was  held  that  under  a 
mortgage  of  domestic  animals,  title  to  their  young  or 
increase,  born  after  the  date  of  the  mortgage,  is  in  the 
mortgagee.  These  cases  are  not  in  conflict  with  the 
general  doctrine  laid  down  in  Hamilton  dk  Robinson  vs. 
Rogers,  supra,  and  the  other  cases  before  cited  to  the 
same  efiect.  For  neither  in  them,  nor  in  the  case  we 
are  considering,  is  the  question  of  the  ownership  of 
progeny  or  the  increase  of  domestic  animals  involved. 
Our  conclusion  is  that  the  second  plea  is  bad. 

We  will  now  briefly  consider  the  validity  of  the  third 
plea.  The  argument  is  that  by  virtue  of  the  agreements 
set  forth  in  the  plea,  the  after-acquired  chattels  became 
subject  to  the  mortgage  lien,  which  lien  can  be  enforced 
in  a  Court  of  equity;  and  that  by  reason  of  section  83, 
Article  75,  of  the  Code,  allowing  defences  on  equitable 
grounds,  this  equitable  lien  may  be  availed  of  as  a  de- 
fence in  this  action. 
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Without  stopping  to  point  out  some  material  differ- 
ences between  the  case  cited  {Butler  vs.  Bahm,  46  Md.j 
541,)  for  the  purpose  of  showing  that  the  appellee  has 
an  equitable  lien  under  his  mortgage,  and  assuming 
without  admitting  that  he  has  such  a  lien  as  against 
the  appellant,  can  he  enforce  it  or  rely  upon  it  in  this 
case?  Clearly  not — for  whatever  lien  the  appellee  may 
have,  except  as  mortgagee  under  a  valid  mortgage,  he 
mttst  enforce,  if  at  all,  in  the  insolvent  Court.  Under 
our  insolvent  law  the  appellant,  as  insolvent  trustee, 
took  all  the  property  of  the  insolvent,  whatever  may  be 
the  liena  upon  it,  and,  after  converting  such  property 
into  money,  the  proceeds  of  sale  are  brought  into  the 
insolvent  Court  for  distribution  among  lien  creditors, 
and  all  other  creditors  according  to  their  legal  precedence 
and  priority,  *'so  that  all  the  liens  shall  be  settled  by 
the  tribunal  to  which  the  trustee  owes  obedience.  *'  Buach- 
mann  vs,  Hanna  and  Smithy  Trustees,  rfec,  72  Md,,  1,  and 
authorities  there  cited  by  Robinson,  C.  J.,  who  delivered 
the  opinion  of  the  Court.  Of  course,  if  the  appellee's  mort- 
gage had  been  good  as  to  the  after- acquired  chattels,  he 
could  under  the  Act  of  1888,  ch.  275,  have  properly  pro- 
ceeded after  default,  notwithstanding  the  mortgagor  had 
been  adjudicated  an  insolvent.  It  is  apparent  that  if 
the  defence  on  equitable  grounds  here  set  up  in  the  third 
plea  should  prevail,  the  long  settled  policy,  firmly  estab- 
lished by  many  decisions  of  this  Court,  requiring  the 
entire  property  of  the  insolvent  to  be  administered  and 
distributed  in  the  insolvent  Court,  would  be  practically 
nullified. 

It  follows  that  the  pleas  demurred  to  were  bad,  the 
demurrer  should  have  been  sustained,  and  the  defend- 
ant's prayer  should  have  been  rejected. 

Judgment  reversed,  xoith 

costs,  and  cause  remanded. 
(Decided  23rd  November,  1893.) 
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Stephkn  S.    Winchester  vs.  The  County  Commis- 
sioners OF  Cecil  County. 

Alteration  of  Public  road — Judgment  of  County  Commis- 
si onern — Conclusiveness  of  Judgment 

The  Code  confers  upon  the  County  Commissioners  of  the  several 
counties  the  power  to  open  and  to  change  public  roads,  and  to 
appoint  examiners  who  shall  report  the  result  of  their  examina- 
tion, together  with  the  reasons  on  which  their  judgment  is  based, 
and  the  damages  awarded  to  the  owner  through  whose  land  the 
road  may  be  located,  to  the  Commissioners,  subject  to  their  ratifi- 
cation, rejection  or  alteration.  From  the  judgment  of  the  Com- 
missioners an  appeal  lies  to  the  Circuit  Court.  Section  91  of 
Article  25  of  the  Code,  provides  that  '*no  public  road  shall  be 
opened  or  altered  so  as  to  pass  through  the  buildings,  gardens, 
yards  or  burial  grounds  of  any  person,  without  the  consent  of 
the  owner  thereof  in  writing/'     Held  : 

That  a  judgment  of  the  Commissioners  ratifying  the  report  of  the 
examiners  altering  a  road  so  as  to  make  it  pass  across  the  front 
yard  of  the  owner,  and  within  a  few  feet  of  his  dwelling-house, 
and  from  which  judgment  no  appeal  was  taken,  was  no  bar  to 
the  owner's  right  to  recover  in  an  action  of  trespass  against  the 
Commissioners,  it  not  appearing  upon  the  face  of  the  proceed- 
ings that  the  plaintifi'  had  ever  given  his  consent  in  writing  to 
the  change. 

Appeal  from  the  Circuit  Court  for  Cecil  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinsox,  C.  J.,  Fow- 
ler, McSherry,  and  Briscoe,  J.  Roberts,  J.,  concurred 
in  the  decision. 

Albert  Constahle,  for  the  appellant. 

Williams  S.  Evans,  (with  whom  was  Cliarles  C,  Cro- 
thers,  on  the  brief,)  for  the  appellee. 
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Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  fully  argued,  but  the  question  is  one, 
it  seems,  in  regard  to  which  there  cannot  be  any  diffi- 
culty. The  Code  confers  upon  the  County  Commission- 
ers of  the  several  counties  the  power  to  open,  to  change, 
and  to  close  the  public  roads,  and  prescribes  the  mode 
and  manner  in  which  this  power  is  to  be  exercised.  In 
the  first  place,  it  provides  that  persons  intending  to 
make  application  to  open,  change,  or  close  a  public^ 
road,  shall  give  thirty  days'  notice  of  such  intention 
in  one  of  the  newspapers  published  in  the  county;  and 
upon  giving  such  notice  the  County  Commissioners 
may,  if  they  deem  it  expedient,  appoint  three  exami- 
ners to  meet  upon  the  premises,  and  to  examine  and 
determine  whether  the  public  convenience  requires 
the  road  to  be  opened,  changed,  or  closed,  as  the  case 
may  be.  And  they  are  to  report  the  result  of  their 
examination,  together  with  the  reasons  on  which  their 
judgment  is  based,  and  the  damages  awarded  to  each 
owner  through  whose  land  the  road  may  be  located,  to 
the  Commissioners,  subject  to  their  ratification,  rejec- 
tion, or  alteration,  as  they  may  deem  just  and  proper. 
And  any  one  aggrieved  by  the  judgment  of  the  Commis- 
sioners in  the  premises  may  appeal,  within  the  time  pre- 
scribed by  the  Code,  to  the  Circuit  Court.  The  power 
thus  conferred  on  the  Commissioners  is  subject,  however, 
to  this  limitation  :  ^^  No  pvhlic  roady*'  says  Article  25, 
section  91,  ^^  shall  be  opened  or  altered  so  as  to  pass  through 
the  buildings,  gardens,  yards,  or  burial  grounds  of  any  per- 
son, without  the  consent  of  the  ovmer  thereof  in  icriting." 

Now,  in  this  case,  upon  the  application  of  sundry  per- 
sons, examiners  were  appointed  to  meet  on  the  premises, 
and  determine  whether  the  public  convenience  required 
the  public  road  at  or  about  Frenchtown  to  be  changed 
from  the  west  to  the  east  side  of  the  Columbia  and  Port 
Deposit   Railroad,  in   order   to  avoid  crossing   the  rail- 
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road.  And,  being  of  opinion  that  the  public  conveni- 
ence required  the  proposed  change  to  be  made,  the 
examiners  so  reported  to  the  Commissioners,  together 
with  the  plat  of  the  road  as  located  by  them,  and  the 
damages  awarded  to  the  owners  of  land  affected  by  this 
change.  Their  report  was  ratified  by  the  Commission- 
ers, and  from  the  judgment  of  the  Commissioners  no 
appeal  was  taken. 

The  road,  as  located  by  the  examiners,  runs  across 
iJie  front  yard  of  the  plaintiff,  and  within  a  few  feet  of 
his  dwelling-house;  and  this  is  an  action  of  trespass 
against  the  County  Commissioners  for  entering  upon  the 
plaintiff's  premises  for  the  purpose  of  constructing  the 
road  as  thus  located.  As  a  defence  to  the  action,  the 
defendants  offered  in  evidence  the  proceedings  under 
which  the  road  was  altered  or  opened,  including  the 
application  for  the  opening  or  change  of  the  road,  the 
appointment  of  the  examiners,  their  report  to  the  Com- 
missioners, and  its  ratification  by  them,  and  proved  that 
no  appeal  had  been  taken  from  their  judgment  in  the 
premises.  And  the  question  is,  whether  the  judgment  of 
the  Commissioners  is  a  bar  to  the  plaintiff's  right  to 
recover?  And  in  determining  this  question,  it  must  be 
borne  in  mind,  that  we  are  not  dealing  with  a  judgment 
of  a  Court  of  record,  exercising  a  general  jurisdiction 
according  to  tlie  common  law,  but  with  a  judgment  ren- 
dered by  a  Board  of  County  Commissioners,  exercising 
a  special  and  limited  jui^isdidion  conferred  by  statute. 
And,  this  being  so,  it  is  well  settled,  when  such  a  judg- 
ment is  offered  in  evidence,  every  essential  fact  necessary 
to  the  exercise  of  the  jurisdiction  must  appear  upon  the 
face  of  the  judgment  itself,  or  upon  the  face  of  the  pro- 
ceedings, which,  under  the  statute  may  be  considered  as 
part  of  such  judgment. 

Now,  the  Code,  as  we  have  seen,  provides  ''that  no 
public  road  shall   be  opened   or  altered  so  as   to  pass 
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through  the  buildings,  yards,"  &c.,  **of  any  person, 
without  his  consent  in  writing."  Without  such  consent 
of  the  owner,  the  Commissioners  have  no  power  so  to 
locate  the  road.  This  is  a  limitation  imposed  upon  the 
exercise  of  the  special  jurisdiction  conferred  by  the  Code. 
And  it  nowhere  appears  upon  the  face  of  the  proceedings 
or  judgment  of  the  Commissioners  ratifying  the  report 
of  the  examiners,  that  the  plaintiff  ever  consented  that 
the  road  should  be  located  across  his  yard.  On  the  con- 
trary, it  is  conceded  that  no  such  consent  was  given, 
and  without  his  consent  the  defendants  had  no  power  to 
construct  the  road  as  thus  located  by  the  examiners. 
The  judgment  of  the  Commissioners  offered  in  evidence 
was,  therefore,  a  judgment  rendered  without  jurisdiction 
in  the  premises,  and  constituted  no  bar  to  the  plaintiff's 
right  to  recover.  Their  judgment,  acting  within  the 
jurisdiction  conferred  by  the  Code,  is,  we  agree,  conclu- 
sive and  binding  upon  all  persons,  until  it  is  reversed  on 
appeal;  but  if  rendered  without  jurisdiction,  it  is  a  mere 
nullity  and  binds  no  one. 

For  these  reasons  the  judgment  will  be  reversed,  and 
new  trial  awarded. 

Judgment  reversed,  and 

new  iHal  awarded. 
(Decided  23rd  November,  1893.) 
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Reftulting  trunt — Insufficiency  of  Evidence — Contract  to  Sell 
an  Equitable  estate — Hight  of  Wife  to  Dower. 

A  bill  was  filed  by  a  widow,  being  executrix  and  sole  devisee  of 
her  husband,  to  recover  certain  property.  She  charged  that  her 
husband  had  purchased  the  property  at  trustees'  sale,  and  had 
paid  for  it  with  money  loaned  to  him  by  his  brother,  and  that 
the  title  was  conveyed  to  his  brother  merely  as  security  for  the 
payment  of  the  loan.  There  was  evidence  of  a  verbal  agreement 
between  the  brother  and  the  complainant's  husband  that  the 
latter  should  have  the  property  whenever  he  paid  the  purchase 
money.  It  was  further  shown  that  this  verbal  agreement  was 
embodied  in  a  lease,  by  which  the  brother  leased  the  property  to 
the  complainant's  husband  for  a  term  of  years,  with  an  option 
on  the  part  of  the  latter  to  buy  it  at  a  designated  price,  and 
within  a  given  time.  There  was  evidence  also  of  repeated  and 
unqualitied  declarations  made  by  the  complainant's  husband 
directly  after  the  sale,  to  a  number  of  persons,  among  whom 
were  some  of  his  intimate  friends,  that  the  property  was  bought  by 
his  brother,  and  not  by  himself,  he  assigning  at  the  same  time  the 
reasons  why  he  did  not  buy  it.     Held  : 

That  the  evidence  was  insufficient  to  establish  a  resulting  trust  in 
favor  of  the  complainant's  husband. 

Where  a  person  having  an  equitable  estate  in  land  contracts  to  sell 
such  equitable  estate,  and  he  subsequently  acquires  the  legal 
title,  he  will  be  decreed  to  convey  such  title  to  the  purchaser, 
since  he  will  be  considered  as  holding  such  title  as  trustee  for 
such  purchaser. 

A  contract  on  the  part  of  a  married  man  to  sell  his  equitable 
estate,  such  contract  being  founded  on  a  valuable  consideration, 
will  be  regarded  in  equity  as  executed,  and  as  operating  to  trans- 
fer the  estate  from  him  to  the  purchaser,  and  will  defeat  the 
right  of  his  wife  to  dower  in  such  equitable  esta,te. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 
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The  appeal  in  this  case  was  taken  from  a  decree  of  the 
Court  below  (Wickes,  J.,)  adjudging  that  the  plaintiff 
was  entitled  to  a  deed  in  fee  simple  of  the  property  in 
the  proceedings  mentioned,  and  of  all  the  right,  title, 
interest  and  estate,  legal  and  equitable  of  the  defend- 
ants and  of  each  of  them  in  and  to  said  property,  and 
freed,  clear  and  discharged  of  all  claims  of  the  defend- 
ants or  either  of  them  therein  or  thereto;  and  ap- 
pointing a  trustee  to  execute  and  deliver  to  the  plain- 
tiff said  deed.  The  case  is  stated  in  the  opinion  of 
this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

S.  Gross  HoTwitz,  and  Theophilus  B.  Horwitz,  for  the 
appellants. 

The  trustees*  report  of  the  sale  of  the  property  in 
question  to  the  appellant,  George  P.  McRae,  the  lease 
thereof  from  him  to  Charles  McRae,  the  deed  of  the 
same  from  the  trustees  to  said  George  P.  McRae,  and 
the  testimony  in  this  case,  establish,  beyond  a  doubt, 
that  George  P.  McRae,  purchased  and  paid  for,  and  is 
the  absolute  and  unconditional  owner  of,  the  said  prop- 
erty, and  was  so  regarded  and  dealt  with  and  acknow- 
ledged to  be  such  by  Charles  McRae. 

The  allegations  in  the  amended  bill,  that  George  P. 
McRae  never  had  any  title  to  said  property,  except  as 
security  for  the  loan  of  ten  thousand  dollars  to  Charles 
McRae,  at  a  grossly  usurious  rate  of  interest,  and  that 
the  ''whole  transaction  is  simply  a  mortgage  and  in- 
tended by  and  between  the  parties  to  be  such,"  are 
groundless,  and  wholly  unsupported  by  the  facts  in  this 
case.  The  $960  was  paid  by  Charles  McRae  as  rent, 
and  not  as  interest,  and  received  by  George  P.  McRae 
only  as  rent. 
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The  lease  shows  that  in  consideration  of  Charles  Mc- 
Rae'ff  paying  to  George  P.  McRae  the  said  annual  rent 
of  nine  hundred  and  sixty  dollars,  George  P.  McRae 
covenanted  to  pay  '*  all  taxes  of  all  kind  on  said  lot  and 
premises,  including  water  rent  and  expenses  of  repairs  on 
said  property,"  and  he  actually  so  expended,  including 
the  insurance  of  said  property,  more  than  one  thousand 
dollars,  for  nine  hundred  and  fifteen  dollars  of  which  he 
produced  receipts.  And  the  lease  also  provides,  that 
in  case  of  default  in  the  payment  of  said  rent,  **8aid 
lease  shall  then  become  null  and  void;"  and  *'in  case  of 
fire  preventing  the  occupancy  of  said  premises"  by  said 
Charles  McRae,  the  ''rent  shall  cease  and  be  abated 
until  the  premises  be  restored  for  occupancy."  Not 
only  is  George  P.  McRae  bound  to  rebuild  the  property 
if  destroyed  by  fire,  which  it  is  pretended  by  the  appel- 
lee, belonged  to  said  Charles  McRae,  but  he  was  to  pay 
no  rent  to  said  George  P.  McRae,  until  it  was  restored 
by  said  George,  for  occupancy.  Can  it  be  seriously  con- 
tended that  such  a  contract  is  ''simply  a  mortgage  and 
intended  by  and  between  the  parties  to  be  such?"  And 
the  testimony  of  the  appellee's  chief  witness,  Merry- 
man,  (the  lawyer  who  prepared  the  deed  and  lease,) 
proves  that  "the  deed  had  no  other  meaning  than  being 
an  absolute  deed." 

The  learned  Judge  below,  in  his  opinion,  quotes  at 
length  trom  Montague  vs,  Seioell,  57  Md,,  414,  and.  cites 
Andrews  vs,  Poe,  30  Md.,  486,  and  other  cases,  to  show 
that  Courts  will  examine  into  the  real  nature  of  the 
transaction,  to  ascertain  the  original  intention  of  the 
parties.  Those  cases,  it  is  respectfully  submitted,  as 
shown  by  the  testimony  of  Merryman  and  of  the -appel- 
lants' witnesses,  can  have  no  application  whatever  to 
this  case. 

In  the  argument  of  this  case  below,  the  counsel  for 
the  appellee  relied  upon  the  case  of  Dryden  vs,  Hanway^ 
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31  Md,,  264,  to  sustain  their  pretension,  that  the  deed 
was  made  by  the  trustees  as  a  mortgage;  and  Judge 
WiCKES  cites  it  in  his  opinion  as  covering  that  point. 
The  facts,  in  that  case  and  in  this,  are  entirely  different. 
Hanway  '* loaned"  Dryden  **  the  amount  of  the  purchase 
money  "  of  a  lot  of  ground  and  improvements  at  six  per 
cent,  per  annum.  The  deed  for  the  property  was  taken 
in  the  name  of  Hanway,  for  his  security,  and  Dryden 
took  possession  of  the  property  and  he  treated  and  con- 
sidered it  as  his  own,  paying  Hanway  the  interest  on 
the  loan  regularly,  and  also  **  paying  the  taxes  and 
making  the  repairs  at  his  own  expense,"  and  Hanway 
always  acknowledged  that  Dryden  was  the  owner  of  the 
property.  And  the  Court  of  Appeals  rests  its  decision 
upon  the  facts  above  named.  (31  Md,y  263.)  In  this 
case,  Charles  McRae,  who,  it  is  now  pretended,  was  the 
owner  of  the  property  in  question,  during  all  the  time 
he  occupied  the  same  as  the  tenant  of  George  P.  McRae, 
for  nearly  four  years,  never  claimed  to  be  the  owner 
thereof  or  paid  one  cent  for  taxes,  water  rent,  repairs, 
or  insurance,  nor  has  the  appellee  so  expended  one  cent 
since  the  death  of  her  husband,  Charles  McRae. 

The  sale  of  property  under  a  decree  of  a  Court  of 
equity  is  made  by  the  Court  through  the  trustee  named 
therein,  who  is  the  mere  agent  of  the  Court,  and  the 
purchaser  has  only  an  incJioate  or  incipient  title  to  the 
property  until  the  sale  is  finally  ratified  by  the  Court, 
and  then  the  ratification  retroacts  and  ^^he  is  regarded 
by  relation  as  the  owner  from  the  period  of  sale." 

George  P.  McRae  had  a  good  title  to  the  property 
from  the  day  of  sale,  13th  of  March,  1888,  but  Charles 
McRae  never  had  any  title  thereto,  if  even  the  property 
were  knocked  down  to  him  by  the  auctioneer,  which  the 
testimony  proves  is  not  the  fact.  Wagner  and  Marshall 
vs,  Cohen,  6  Gill,  102,  103. 


18  V.  78. 
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A  Court  of  equity  has  no  power  in  Maryland,  to  com- 
pel a  wife  to  unite  with  her  husband  in  a  deed  of  fee 
simple  property,  which,  without  her  consent,  he  has 
contracted  to  sell  at  a  certain  price. 

Charles  McRae  chose  to  take  the  risk  of  the  wife  of 
George  P.  McRae  not  joining  in  the  deed  of  said  prop- 
erty, if  Charles  elected  to  purchase  it  within  the  time 
named  in  said  lease.  Clark  vs,  Seirer,  7  Watts,  112; 
Burk  vs,  SerriU,  80  Fa.  St.,  420;  Peeler  vs.  Levy,  26  N, 
J,  Eq,,  332. 

Frank  GosneU,  (with  whom  was  Thomas  M,  Lanahan, 
on  the  brief,)  for  the  appellee. 

The  facts  conclusively  show  that  the  deed  from  the 
trustees  to  George  P.  McRae,  and  the  lease  from  him  to 
Charles  McRae,  were  executed  as  a  mere  security  or 
mortgage  to  George  for  the  purchase  money  of  the  prop- 
erty, advanced  by  him  on  account  of  Charles,  and  that 
the  title  was  only  to  remain  in  George  until  the  |10,000 
was  repaid  to  him.  Complainant's  Exhibit  A  was  not 
simply  a  lease  with  a  clause  of  redemption;  the  transac- 
tion was  no  l^ss  than  a  mortgage,  and  that  at  a  usurious 
rate  of  interest,  and  being  such,  no  matter  what  the 
form  of  the  instruments,  this  Court  will  look  at  the  real 
facts  in  the  case,  and  if  it  be  shown  that  the  transac- 
tion was  intended  merely  as  a  security,  these  instru- 
ments will  be  stricken  down,  and  the  property  be  de- 
clared to  belong  to  the  true  owner,  upon  payment  of  the 
amount  due,  with  legal  interest  down  to  the  time  of 
tender. 

As  was  said  by  the  Court  of  Appeals  in  Montague  vs. 
Seivell,  57  Md.,  407,  at  page  414,  "Courts,  therefore, 
have  recognized  the  necessity  of  disregarding  the  form, 
and  examining  into  the  real  nature  of  the  transaction, 
and  if  that  be  in  fact  a  loan,  no  shift  or,  device  will  pro- 
tect it.     And  as  in  such  cases  the  original  intention  of 
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the  parties  can  seldom  be  arrived  at  except  by  resort  to 
matters  dehors  the  particular  instruments  of  writing 
executed  by  them,  extrinsic  evidence  must  be  received 
to  show  the  real  nature  and  intention  of  the  transaction. 
Tyson  vs,  Bickardy  3  H.  rfe  G.,  109,  114;  Andrews  vs,  Poe, 
30  Md.y  486. "  To  the  same  effect  are  Oaithervs,  Clarke, 
67  Md.,  18;  and  Neale,  et  aL  vs.  BathaU,  et  oZ.,  70  Md,,  592. 

A  case  most  strikingly  analogous  to  the  one  at  bar  is 
Dryden  vs,  Hanway,  31  Jfd.,  254.  The  facts  are  almost 
identical — Susan  Hanway,  the  widow  of  the  appellee, 
denying  the  right  of  Dryden  to  have  the  absolute  deed 
declared  a  mortgage.  The  Court  say,  on  page  263:  *'0n 
the  contrary,  if  Hanway  did  not  in  truth  become  the 
purchaser  of  the  property,  and  did  not  mean  to  buy  the 
same,  but  merely  to  advance  or  loan  the  money  to  Dry- 
den, the  appellant,  the  purchase,  in  equity,  can  only  be 
considered  as  made  by  Dryden,  and  the  deed,  although 
taken  in  Hanway's  name,  constitutes  him  but  a  trustee 
for  Dryden,  the  bona  fide  purchaser,  and  is  only  a  secu- 
rity for  the  payment  of  the  loan."  Boyd  vs,  McLean,  1 
John,  Ch,  Cases,  590;  McBinney  vs,  Wildar,  42  Barbour, 
402. 

"The  proof  in  this  case  very  clearly  shows  that  Dry- 
den, the  appellant,  was  the  purchaser  in  his  own  name 
of  the  property  in  question,  at  the  sale  by  the  executors, 
but  not  having  the  money  to  pay  for  the  same,  Franklin 
Hanway,  who  was  his  brother-in-law,  and  disposed  to 
aid  him,  agreed  to  advance  the  money  for  him,  and  did 
loan  him  the  money,  and  for  his  security  was  reported 
to  the  Orphans'  Court  as  the  purchaser,  and  took  the 
conveyance  in  his  own  name,  upon  the  payment  of  the 
purchase  money.  Hanway  thus  held  the  legal  title, 
subject  to  the  trust  reposed  in  him. 

**The  manner  of  holding  and  occupying  the  property 
afterwards  is  in  accordance  with  thisjunderstanding,  and 
is  confirmatory  of  the  theory  maintained  by  Dryden,  the 
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appellant."  It  appears  by  the  original  record  in  31 
Md.,  254,  that  the  receipts,  on  their  face,  show  that 
they  were  for  rent  as  well  as  for  interest. 

Upon  the  foregoing  authorities  the  appellee  is  entitled 
to  an  account  in  which  she  should -be  charged  with  the 
§10,000  advanced  by  the  appellant,  George  P.  McRae, 
and  she  should  also  be  charged  with  taxes,  water  rent, 
insurance  and  repairs  upon  the  property,  from  the  1st  of 
April,  1888,  down  to  the  date  of  said  tender,  and  should 
be  credited  with  the  payments  of  $80  monthly,  since  the 
1st  of  April,  1888,  (interest  on  debits  and  credits  to  be 
duly  allowed,)  and  upon  payment  of  the  balance  so 
ascertained  to  be  due,  is  entitled  to  a  deed  in  fiee  of  said 
property  executed  by  the  appellants,  or  by  a  trustee  to 
be  appointed  for  that  purpose. 

Sec.  5  of  Art.  45  of  the  Code  provides  that  **A  widow 
shall  be  entitled  to  dower  in  lands  held  by  equitable 
title  in  the  husband,  but  such  right  of  dower  shall  not 
operate  to  the  prejudice  of  any  claim  for  the  purchase 
money  of  such  lands,  or  other  lien  on  the  same."  It  is 
^*  well  settled  that  the  wife's  right  to  dower  in  the  egui- 
table  estate  of  heV  husband  exists  only  where  the  hus- 
band is  possessed  of  such  estate  at  the  time  of  his  death. " 
Glenn,  et  al.  V8,  Clark,  53  Md.,  6^4. 

In  the  case  at  bar,  the  appellant,  Margaret,  cannot 
claim  dower  so  as  to  defeat  the  appellee's  claim;  her 
husband  being  alive,  this  Court  will  enforce  the  con- 
tract, it  being  a  lien  upon  the  land  within  the  letter 
and  meaning  of  the  Code,  executed  at  a  time  when  her 
husband  held  but  an  equitable  title  thereto.  Bowie  vs. 
Berry,  1  Md.  Ck  Dec.,  452,  454. 

But  suppose  we  are  wrong  in  this,  Chancellor  Bland 
decreed  in  a  case,  where  the  husband  had  but  an  equita- 
ble title,  and  agreed  to  convey  the  same  and  afterwards 
died,  that  his  widow  should  be  paid  her  dower  out  of  the 
purchase  money.     Estep  vs.  Watkins,  1  Bland,  486. 
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Should,  however,  the  appellant,  Margaret,  have  a 
claim  against  the  property,  the  equities  of  the  case  can 
be  worked  out  by  allowing  her  such  portion  of  the 
$10,000  decreed  to  be  paid  as  will  satisfy  her  inchoate 
right  of  doyver. 

The  proposition  of  appellants  that  George  shall  receive 
the  $10,000  for  his  interest,  alone,  in  the  property,  sub- 
ject to  his  wife's  potential  dower,  notwithstanding  his 
covenant,  that  he  will,  upon  payment  of  that  sum, 
** execute  and  deliver  a  good  and  sufl5cient  deed  in  fee  " 
of  the  property,  to  say  nothing  of  his  covenant  of  spe- 
cial warranty  contained  in  the  lease,  is  simply  prepos- 
terous. Davis  vs.  Parker,  14  Allen,  94;  Bostwich  us. 
Beach,  103  N.  Y,,  414;  Beach's  Modem  Equity,  628,  and 
note;  Pomeroy  on  Specific  Perf,  of  Contract,  528. 

In  support  of  the  doctrine  of  making  an  abatement  of 
the  purchase  money  to  compensate  the  wife  for  her  in- 
choate right  of  dower,  the  following  additional  authori- 
ties are  relied  on:  Sanborn  vs.  Nockin,  20  Minn,,  178, 
186-7;  Wingate  vs,  Hamilton,  7  Ind.,  73,  76;  Hazelrig  vs. 
Hutson,  18  Ind.,  481;  Martin  vs.  Me7*^ntt,  57  Ind.,  34; 
Presser  vs.  Hildenbrand,  23  Iowa,  491-2;  Park  vs.  John- 
son, 4  Allen,  267;   Wright  vs.  Young,  6  Wis.,  127,  131-2. 

Should  the  refusal  of  the  appellee,  Margaret,  to  unite 
in  the  deed,  by  any  possibility,  prevent  the  specific  per- 
formance of  the  contract,  then  under  our  prayer  for  gen- 
eral relief,  this  Court  is  empowered  to  decree  damages 
against  the  appellant,  George,  for  breach  of  contract, 
the  amount  of  which  would  be  at  least  $5,000 — the 
value  of  the  property  over  and  above  the  original  pur- 
chase money.  Pomeroy  on  Specific  Perform.,  sees.  477- 
478;  Ridej,  et  al.  vs.  Gray,  10  Md.,  282,  300;  Powell  vs. 
Young,  46  Md.,  494,  496-7;  Delatvare  State  F.  &  M.  Ins. 
Co.  vs.  Qillett,  54  Md.,  221;  Busey  vs.  McCurley,  61  Md., 
443;  Hartsock  vs.  Mart,  76  Md.,  281. 
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Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  property  out  of  which  this  controversy  has  arisen, 
being  a  storehouse  and  dwelling,  was  sold  at  public  auc- 
tion on  the  13th  March,  1888,  by  John  M.  Littig  and 
Jane  McRae,  trustees,  under  a  decree  of  the  Circuit 
Court  of  Baltimore  City,  and  George  P.  McRae  was  re- 
turned as  purchaser,  and  on  the  18th  April  following 
the  sale  was  finally  ratified.  On  the  20th  April,  two 
days  after  the  ratification  of  the  sale,  the  purchaser 
leased  the  property  to  his  brother,  Charles  McRae,  for 
a  term  of  five  years  at  a  yearly  rent  of  $960,  payable 
in  monthly  instalments,  the  lessor  agreeing  to  pay  all 
taxes,  including  water  rent  and  expenses  of  repair;  and 
upon  default  in  the  payment  of  the  rent,  the  lessor  was 
to  re-enter,  and  the  lease  thereby  to  be  null  and  void. 
The  lessor  further  agreed  to  sell  and  convey  the  prop- 
erty to  Charles,  the  lessee,  in  fee,  upon  the  payment  by 
him,  his  heirs  or  personal  representatives,  of  the  sum  of 
ten  thousand  dollars  and  all  arrearages  of  rent  at  any 
time  during  the  continuance  of  the  lease.  Under  this 
Charles  entered  into  possession  of  the  premises,  and  re- 
mained in  possession  until  his  death  in  January,  1892. 
After  his  death,  and  within  the  time  designated  in  the 
lease,  his  widow,  the  complainant,  as  executrix  and  de- 
visee under  his  will,  through  Mr.  Lanahan,  her  attorney, 
tendered  to  Greorge  P.  McRae,  the  lessor,  ten  thousand 
dollars  and  all  arrearages  of  rent,  and  also  a  deed  con- 
veying the  property  in  fee  to  the  complainant.  This 
tender  George  the  vendor  refused  to  accept,  and  refused 
also  to  execute  the  deed.  Thereupon  a  bill  was  filed  by 
the  complainant,  executrix  and  devisee,  against  the  ven- 
dor to  enforce  the  specific  performance  of  the  contract 
of  sale.  In  his  answer,  George,  the  vendor,  says  his 
wife  not  being  a  party  to  the  contract  of  sale,  refuses  to 
join  in  a  deed  conveying  the  property  in  fee  to  the  com- 
plainant, and  that  all  the  complainant  has  a  right  to 
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demand  of  him  under  the  contract  of  sale  is  a  convey- 
ance of  the  property  by  him  upon  the  payment  of  the 
sum  of  ten  thousand  dollars  and  all  arrears  of  rent 
subject  to  the  dower  therein  of  his  wife.  Subsequently 
an  amended  bill  was  filed  by  the  complainant  against 
George  P.  McRae,  and  Margaret  his  wife,  alleging  that 
since  the  filing  of  the  original  bill  she  had  discovered 
that  George  was  not  in  fact  the  owner  of  the  property, 
but  that  it  was  purchased  by  Charles,  her  husband,  at 
the  trustees'  sale,  and  was  paid  for  by  him  with  the 
money  loaned  to  him  by  his  brother  George,  and  that 
the  title  was  conveyed  by  the  trustees  merely  as  a 
security  for  the  payment  of  the  loan.  Now,  if  these 
averments  be  true,  if  the  property  was  purchased  by 
Charles,  and  George  loaned  to  him  the  ten  thousand  dollars 
to  enable  him  to  pay  the  purchase  money,  and  took  the 
legal  title  on  himself  as  a  security  for  the  payment  of 
the  loan,  then  upon  such  a  state  of  facts  a  trust  would 
arise  by  operation  of  law  in  favor  of  Charles,  and  the 
case  would  fall  directly  within  the  decision  of  Dryden 
vs.  Uanway^  31  Jtfrf.,  254.  In  other  words,  George  would 
hold  the  property  in  trust  for  Charles,  and  the  deed  con- 
veying the  legal  title  to  George  would  be  treated  in 
equity  merely  as  a  security  for  the  payment  of  the  loan. 
The  burden,  however,  is  upon  the  complainant  to  estab- 
lish the  facts  upon  which  the  trust  rests  by  clear  and 
satisfactory  proof.  Now,  what  is  the  proof?  In  the  first 
place,  it  is  said  that  the  property  was  struck  off  to  George 
at  the  trustees'  sale.  And  so  the  auctioneer  testifies, 
but  at  the  same  time  he  says  that  $6,500  was  the  high- 
est hcna  fidt  bid  made  upon  the  property,  and  that  he 
himself,  by  the  direction  of  Mr.  Merryman  and  of  George 
and  Charles  McRae,  both  of  whom  were  directly  inte- 
rested in  the  sale,  the  property  being  part  of  their 
father's  estate,  bid  the  property  up  to  $10,000,  and 
then  struck  it  off*  to  Charles.     Mr.  Merryman,  who  was 
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counsel  for  all  the  parties  in  interest,  testifies  that  the 
property  was  struck  off  to  Charles,  and  that  George 
was  substituted  as  purchaser,  because  of  Charles'  un- 
willingness or  inability  to  take  the  purchase  money  out 
of  his  business,  and  in  pursuance  of  a  verbal  agreement 
between  George  and  Charles  that  the  latter  should  have 
the  property  whenever  he  paid  to  George  the  ten  thou- 
sand dollars,  the  same  being  the  purchase  money,  and 
that  this  verbal  agreement  was  embodied  in  the  lease 
which  was  drawn  by  the  witness.  And  being  pressed 
by  the  question,  he  says  the  lease  was  understood  to  be 
merely  as  a  security  for  the  payment  of  $10,000.  Now 
whatever  may  be  the  recollection  of  the  witness  testify- 
ing as  to  matters  which  occurred  five  years  ago,  one 
thing  is  certain,  that  from  the  beginning  to  the  end  of* 
this  lease  there  is  not  a  line  or  word  from  which  it  can 
be  inferred  that  it  was  executed  as  a  security  for  the 
payment  of  |1 0,000  loaned  by  George  to  Charles,  nor  as 
security  for  the  payment  of  any  sura  whatever.  On  the 
contrary,  it  is  a  carefully  prepared  instrument,  by  which 
George,  as  purchaser  and  owner,  leases  the  property  to 
Charles  for  a  term  of  years  upon  the  payment  of  a 
stipulated  rent.  And  besides  the  covenants  ordinarily 
contained  in  leases,  there  is  an  agreement  on  the  part  of 
George  to  sell  and  convey  the  property  in  fee  to  Charles 
upon  the  payment  of  a  designated  sum,  within  a  desig- 
nated time. 

Then  we  have  the  testimony  of  Mr.  Littig,  one  of  the 
trustees,  and  what  does  he  prove?  Quoting  his  exact 
language,  he  says:  '*There  was  a  conversation  between 
George  and  Charles  McRae  and  the  attorney  Mr.  Merry- 
man  and  myself,  and  there  was  a  verbal  understanding; 
Mr.  George  McRae  had  money  as  I  understood  out  at  a 
low  rate  of  interest,  and  he  was  to  be  substituted  for 
Mr.  Charles  McRae,  with  a  verbal  understanding  that 
Mr.  Charles  McRae  could  buy  the  property  back;  it  was 
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a  loan,  as  I  understood  it.  I  understood  a  lease  and 
agreement  was  made  afterwards  covering  that  verbal 
understanding." 

This  is  substantially  the  proof  relied  on  to  show  that 
Charles  was  the  purchaser,  and  that  the  purchase  money 
was  loaned  to  him  by  George,  and  that  the  legal  title 
was  conveyed  to  the  latter  to  secure  the  payment  of  the 
loan.  And  although  these  witnesses  speak  of  '^under- 
standings/' and  how  they  understood  the  verbal  agree- 
ment between  George  and  Charles,  yet  they  all  agree 
that  this  verbal  understanding  was  reduced  to  writing, 
and  embodied  in  the  lease  prepared  by  Merryman,  one 
of  the  witnesses,  himself.  Now,  if  the  case  rested  here, 
it  could  hardly  be  said,  in  the  face  of  the  clear  and 
explicit  terms  of  the  lease,  containing,  as  all  the  wit- 
nesses say,  the  agreement  between  George  and  Charles, 
and  in  the  face  of  the  trustees'  deed  conveying  the 
legal  title  to  George,  that  the  complainant  has  offered 
such  proof  as  the  law  requires  to  establish  a  result- 
ing trust.  But  the  case  does  not  rest  here.  We  have 
the  repeated  and  unqualified  declarations  and  admis- 
sions by  Charles  himself,  made  directly  after  the  saje, 
to  a  number  of  persons,  among  whom  were  some  of  his 
intimate  friends,  that  the  property  was  bought  by 
George,  assigning  at  the  same  time  the  reasons  why 
he  did  not  himself  buy  it.  Directly  after  the  sale  the 
witness  Black  went  with  George  and  Charles  to  the 
house  of  the  latter,  and  as  soon  as  they  entered  the 
dining-room,  Mrs.  Charles  McRae  said,  ''Charlie,  who 
bought  the  store?"  and  he  replied,  '*my  brother  George," 
and  then  addressing  George  in  an  excited  manner,  she 
said,  **What  made  you  buy  the  store  over  Charley's 
head?" 

Then  we  have  the  testimony  of  Mr.  Capron,  who 
called  at  the  store  to  inquire  about  the  sale  of  the  prop- 
erty, and  he  says  that  Charles  told  him  that  George  had 
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bought  it,  and  assigned  as  a  reason  for  not  buying  it 
himself,  that  he  could  do  better  with  the  money  in  his 
business.  The  same  thing  he  said  to  Mr.  Banks,  and 
three  days  before  the  sale  he  told  Mr.  Schrnber,  his 
bookkeeper,  that  George  was  to  buy  the  property  at 
$10,000,  and  that  he,  Charles,  could  do  better  with  the 
money  in  his  business. 

So  taking  the  whole  testimony  together,  instead  of 
proving  that  the  property  was  bought  by  Charles,  and 
that  the  purchase  money  was  loaned  to  him  by  George, 
it  shows  beyond  all  question,  it  seems  to  us,  that  George 
was  in  fact  the  purchaser,  that  he  paid  the  entire  pur- 
chase money,  and  that  in  pursuance  of  an  understand- 
ing between  them,  George  leased  the  property  to  Charles 
for  a  term  of  years  with  an  option  on  the  part  of  the 
latter  to  buy  it  at  a  named  price  and  within  a  given 
time.  And  this  being  so  there  is  no  ground  on  which  a 
resulting  trust  can  be  maintained.  We  come  then  to 
the  original  bill.  And  here  we  find  a  contract  on  the 
part  of  George  to  sell  and  convey  the  property  in  fee  to 
Charles,  his  heirs  and  personal  representatives,  upon  the 
payment  by  him  of  ten  thousand  dollars,  and  all  arrears 
of  rent  at  any  time  within  five  years  from  the  date  of 
the  contract.  The  purchase  money  and  arrears  of  rent 
have  been  tendered  to  George  and  he  refuses  to  convey 
the  property  in  fee,  because  his  wife  declines  to  join  in 
the  conveyance.  His  wife  was  not  a  party  to  the  con- 
tract, and  if  she  has  an  inchoate  right  of  dower  in  the 
property  this  Court  has  no  power  to  compel  her  to  unite 
with  her  husband  in  the  conveyance.  The  contention 
however  is,  that  the  husband  having  but  an  equitable 
estate  in  the  property  at  the  time  he  entered  into  the 
contract  of  sale,  the  contract  itself  being  founded  on  a 
good  consideration  necessarily  defeats  the  dower  right  of 
his  wife.  It  is  well  settled  that  the  wife  is  only  entitled 
to  dower  in  the  equitable  estates  of  which  the  husband 
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dies  possessed.  If  he  sells  and  conveys  the  equitable 
estate,  the  dower  right  is  gone.  The  question  then  is, 
whether  a  contract  on  the  part  of  the  husband  to  sell 
his  equitable  estate  will,  in  equity,  bar  the  claim  of  his 
wife  to  dower  in  the  equitable  estate  ?  We  say  in  equity, 
for  executory  contracts  for  the  sale  of  land,  and  the  rights 
of  parties  thereunder  are  governed  by  different  principles 
in  equity  than  in  law.  Such  a  contract  at  law  in  no 
manner  affects  the  title  to  the  property,  nor  does  it  create 
any  interest  in,  or  lien,  or  charge  upon  the  land  itself. 
The  vendor  to  all  intents  remains  the  owner  of  the  land; 
he  may  convey  or  devise  it,  and  upon  his  death  it  descends 
to  his  heirs.  The  vendee  acquires  no  interest  or  property 
right  whatever  in  the  land;  his  right  is  a  mere  right  of 
action  to  recover  compensation  or  damages  for  a  breach  of 
the  contract  by  the  vendor.  But  not  so  in  equity.  In  some 
respects  and  for  some  purposes,  the  contract  is  executory 
in  equity  as  well  as  at  law.  But  upon  the  principle  that 
equity  regards  and  treats  as  done  what  ought  to  be  done, 
.a  contract  for  the  sale  ot  land,  so  far  as  the  interest  or 
estate  in  the  land  of  the  two  parties  is  concerned,  will 
be  regarded  in  a  Court  of  equity  as  executed  and  as 
operating  to  transfer  the  estate  from  the  vendor  and  to 
vest  it  in  the  vendee.  By  the  terms  of  the  contract  the 
laud  ought  to  be  conveyed  to  the  vendee,  and  the  purchase 
money  ought  to  be  paid  to  the  vendor  upon  the  principle 
that  that  shall  be  considered  as  done  which  the  parties 
have  contracted  to  do.  And  hence  the  vendor  will  be 
treated  as  a  trustee  for  the  purchaser  of  the  estate  sold, 
and  the  vendee  as  a  trustee  for  the  vendor  of  the  purchase 
money  to  be  paid.  The  vendee  is  in  fact  considered  as 
the  owner  of  the  land,  and  although  the  vendor  may  still 
retain  the  title,  he  holds  it  as  a  trustee  for  the  vendee,  to 
whom  all  the  beneficial  interest  has  passed,  with  a  lien 
on  the  estate  as  security  for  any  unpaid  portion  of  the 
purchase  money.     And  as  the  vendor  holds  the  title  in 
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trust  for  the  vendee,  the  equitable  estate  of  the  vendee 
will  be  good  against  the  vendor's  heirs  and  devisees,  and 
"Others  claiming  under  her  with  notice.  And  if  the  ven- 
dor dies,  and  the  vendee  completes  the  contract  by  the 
payment  of  the  purchase  money,  the  money  paid  becomes 
assets  in  the  hands  of  his  executors  or  administrators, 
to  be  by  them  administered  with  the  rest  of  his  personal 
estate.  Thus,  for  instance,  in  Farrar  vs.  Earl  of  Win- 
terton,  5  Beav.,  1,  where  the  testatrix  made  a  will  devising 
real  estate,  and  after  making  the  will  contracted  to  sell 
the  land,  and  the  contract  was  not  fully  carried  into 
effect  by  the  payment  of  the  purchase  money  and  the 
conveyance  of  the  property,  Lord  {jANqdale  said:  '*In 
equity  she  had  alienated  the  land,  and  instead  of  her 
beneficial  interest  in  the  land,  she  had  acquired  a  title  to 
the  purchase  money.  What  was  hers  in  right  and  equity 
was  not  the  land  but  the  money,  of  which  she  alone  had 
the  right  to  dispose,  and  though  she  had  a  lien  upon  the 
land  and  might  have  refused  to  convey,  until  the  money 
was  paid,  yet  that  lien  was  a  mere  security,  in  and  to 
which  she  had  no  right  or  interest,  except  for  the  pur- 
pose of  enabling  her  to  obtain  the  payment  of  the  money. 
If  it  be  conceded  then  that  a  sale  and  conveyance  by 
George  P.  McRae  of  his  equitable  estate  would  have  de- 
feated the  dower  right  of  his  wife,  for  the  reason  that  he 
had  disposed  of  such  equitable  estate,  it  must  necessarily 
follow,  that  a  contract  entered  into  by  him  founded  on  a 
valuable  consideration  to  sell  the  same  must,  upon  the 
well  settled  principles  of  equity  to  which  we  have  re- 
ferred, have  the  same  effect.  It  must  have  the  same 
effect  for  the  reason  that,  by  the  contract  of  sale,  his 
interest  in  the  equitable  estate  has  been  transferred 
to  the  vendee.  In  other  words,  the  contract  of  sale  is 
regarded  in  equity  as  executed,  and  as  operating  to 
transfer  the  estate  from  the  vendor  and  to  vest  it  in  the 
vendee. 
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We  have  not  overlooked  the  case  of  Boivie  vs.  Berryy 
3  Md.  Ch. ,  262,  and  some  of  the  views  expressed  by  the 
Chancellor  may  be  considered  as  being  in  conflict  with 
what  we  have  said.  No  appeal,  however,  was  taken  in 
that  case,  and  although  the  decision  of  that  able  and 
learned  Chancellor  upon  any  question  is  entitled  to  great 
weight,  yet  the  conclusion  reached  by  him  is,  it  seems 
to  us,  in  conflict  with  the  well  settled  rules  and  princi- 
ples^ by  which  contracts  for  the  sale  of  land  are  treated 
and  governed  in  a  Court  of  equity.  It  follows  from  what 
we  have  said,  that  the  complainant  is  entitled  to  a  con- 
veyance in  fee  for  the  property  which  the  defendant, 
George  P.  McRae,  agreed  to  sell  to  her  husband,  Charles 
McRae,  upon  the  payment  by  her  of  the  ten  thousand 
dollars  purchase  money,  and  all  arrears  of  rent  if  any 
may  be  due.  And  as  the  legal  title  was  conveyed  to 
him  by  the  trustees  after  the  execution  of  the  contract 
of  sale,  he  will  be  considered  as  holding  such  title  as 
trustee  for  the  vendee.  In  other  words,  having  sold  his 
equitable  estate,  he  acquired  no  beneficial  interest  by  the 
conveyance  to  him  ot  the  legal  title.  At  the  same  time 
holding  the  dry  legal  title,  it  is  proper  that  his  wife 
should  join  in  the  conveyance  to  the  complainant,  and 
if  they  should  refuse  to  execute  a  deed  conveying  the 
property  in  fee  to  the  complainant,  a  trustee  will  be 
appointed  to  convey  the  same.  It  follows  from  what 
we  have  said  that  the  decree  below  must  be  reversed 
and  the  cause  remanded,  in  order  that  a  decree  may  be 
passed  in  conformity  with  the  views  we  have  expressed. 

Decree  reversed,  and 

cause  remanded, 
(Decided  23rd  November,  1893.) 
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Action  to  Recover  over-payments  by  Tctx  collector — Evidence — 
Reversible  error. 

In  an  action  by  a  tax  collector  against  County  Comraisssion^rs  to 
recorer  alleged  over-payments  arising  from  his  having  turned 
over  to  a  trustee  uncollected  taxes  in  excess  of  the  amount  due 
by  him  on  account  of  taxes  in  his  hands  as  collector,  the  defend- 
ant may  show  that  part  of  the  taxes  turned  over  to  such  trustee, 
and  which  the  plaintiff  claimed  as  credits  against  the  defendant, 
could  not  be  collected. 

The  refusal  to  allow  a  proper  and  pertinent'question  to  be  answered, 
is  reversible  error,  although  the  object  for  which  the  evidence 
was  offered  is  not  stated,  and  it  does  not  appear  from  the  record 
what  would  have  been  the  answer  of  the  witness. 

The  refusal  to  allow  a  witness  to  answer  a  question  which  is  proper, 
relevant,  and  material,  is  sufficient  ground  for  the  reversal  of  a 
judgment,  where  the  question  itself,  suggests  the  object  and  pur- 
pose for  which  it  was  asked,  though  the  record  does  not  show 
what  the  answer  would  have  been. 

Appeal  from  the  Circuit  Court  for  Prince  George's 
County. 

This  suit  was  instituted  in  the  Circuit  Court  for  Cal- 
vert County,  and  on  the  suggestion  and  afl5davit  of  the 
appellee,  it  was  removed  to  the  Circuit  Court  for  Prince 
George's  County,  where  it  was  tried.  The  case  is  stated 
in  the  opinion  of  this  Court. 

First  Exception,  fully  stated  in  the  opinion  of  the 
Court. 

Second  Exception. — The  defendant  proposed  to  ask  the 
witness,  John  F.  Ireland,  Jr.,  the  following  question: 
''What  did  you  do  with  the  amounts  handed  you  for 
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collection  by  Mr.  Gantt?"  This  question,  upon  objec- 
tion by  the  plaintiff,  the  Court  (Full  Bench,)  refused  to 
allow,  the  witness  having  testified  that  he  had  settled 
with  the  County  Commissioners  in  full  for  said  taxes, 
and  had  gotten  their  receipt  therefor,  and  a  ^^bill  in 
bar"  having  been  offered  in  evidence  by  the  defendant, 
showing  the  payments  which  had  been  made  by  the  wit- 
ness, which  **bill  in  bar"  was  testified  to  by  the  Clerk 
to  the  County  Commissioners  as  correct.  The  defend- 
ant excepted,  and  appealed  the  verdict  and  judgment 
being  for  the  plaintiff. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  Pagb,  and  McSherry,  J. 

John  B.  Grvayj  and  James  S.  WiUon,  (with  whom  was 
C  C.  Magruder,  on  the  brief,)  for  the  appellant. 

James  W,  Owens,  and  Daniel  R,  Magruder,  for  the  ap- 
pellee. 

The  Court  of  Appeals  cannot  reverse  the  ruling  of  a 
lower  Court  unless  it  can  see  from  the  record,  that  the 
party  really  has  ground  for  exception,  and  may  have 
been  injured  by  what  was  done.  Lawson  vs.  Price,  45 
Md,,  123,  133;  Baltimore  and  Yorktoum  Turnpike  Road 
V8,  Crotvther,  63  Md.,  558,  568;  Baltimore  and  Yorktoum 
Turnpike  Road  vs.  State,  63  Md.,  573,  581;  Taylor  vs, 
Brotmt,  65  Md,,  366,  371 ;  Wilson  vs,  Merryman,  48  Md,, 
328,  341;  Buschman  dc  Cook  vs,  Codd,  52  Md.,  202,  210; 
Anders  vs,  Devries,  et  al,,  26  Md,,  222,  227;  Ramsay  dk 
Jenkins  vs.  Glass,  et  al,,  9  GiU^  56,  61;  Thompson  vs.  First 
Nad,  Bank  of  Toledo,  111  U,  S,,  530,  536;  Railroad  Co, 
vs.  Smith,  21  Wall,,  255,  261;  Packet  Company  vs.  Clough, 
20  WaU,,  528,  542. 

There  is  nothing  in  the  record  to  show  the  pertinency 
or  materiality  of  the  excluded  testimony  to  the  issues 
before  the  jury;  the  appellant  must  show  injury. 
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Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  asmimpsit  brought  by  the  plaintiff 
to  recover  money  alleged  to  be  due  to  him  by  the  defend- 
ants, the  County  Commissioners  of  Calvert  County. 

Charles  G.  Spicknell  was,  it  appears,  appointed  col- 
lector of  taxes  for  the  third  district  of  Calvert  County 
for  the  years  1886  and  1887,  and  having  been  elected 
County  Commissioner,  the  plaintiff  was  appointed  by  the 
Circuit  Court  trustee  to  complete  his  collections.  The 
plaintiff  was  also  appointed  by  the  Commissioners  col- 
lector of  taxes  for  the  years  1888  and  1889,  and  upon  his 
being  elected  a  member  of  the  Legislature  in  1889,  John 
F.  Ireland  was  appointed  by  the  Circuit  Court  trustee 
to  complete  his  collections,  and  to  complete  the  collection 
of  taxes  in  his  hands  as  trustee  of  Spicknell. 

The  plaintiff  testified  that,  at  the  time  of  the  appoint- 
ment of  Ireland  trustee,  he,  the  plaintiff,  was  owing  to  the 
County  Commissioners,  on  account  of  uncollected  taxes, 
the  following  sums: — for  the  year  1886  the  sum  of 
$1,765.70,  for  the  year  1887  the  sum  of  $2,326.44,  for 
the  year  1888  the  sum  of  $2,832.66,  and  for  the  year 
1889  the  sum  of  $5,266.06.  He  further  testified  that 
he  turned  over  to  Ireland,  trustee,  the  following  uncol- 
lected balances:  $674.70  for  the  year  1886,  and  $1,407.86 
for  the  year  1887,  and  §2,772.47  for  the  year  1888,  and 
$6,868.63  for  the  year  1889.  He  then  proved  sundry 
other  credits,  to  which  he  claimed  to  be  entitled,  and 
these  credits,  and  the  uncollected  taxes  turned  over  to 
Ireland,  trustee,  it  is  claimed,  exceeded  the  amount  due 
by  the  plaintiff  to  the  defendants  on  account  of  taxes  in 
his  hands  as  collector,  and  as  trustee  of  Spicknell. 
And  this  suit  is  brought  to  recover  this  alleged  excess 
in  over-payments  by  the  plaintiff  to  the  defendants. 
Now  the  defendants  having  proved  by  Ireland,  trustee, 
that  he  had  settled  in  full  with  the  defendants  for  all 
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taxes  in  his  hands  for  collection,  and  had  their  receipt 
for  the  same,  proposed  to  ask  the  witness,  Ireland,  the 
following  question:  '^Mr.  Gantt,  the  plaintiff,  has  stated 
that  he  turned  over  to  you  for  the  year  1886  the  sum  of 
$694.70,  for  the  year  1887,  the  sum  of  $1,407.86,  for  the 
year  1888,  the  sum  of  $2,772.47,  for  the  year  1889,  the 
sum  of  $6,868.63,  as  balances  in  his  hands  for  collection. 
State  if  collectible  tax  bills  for  said  amounts  were  turned 
over  to  you."  And  upon  objection  being  made  by  the 
plaintiff,  the  Court  refused  to  allow  the  witness  to 
answer  the  question.  The  question  is,  it  seems  to  us,  a 
proper  and  pertinent  question,  and  we  do  not  see  on 
what  grounds  the  objection  to  it  can  be  sustained.  The 
plaintiff  himself  had  testified  that  as  collector  and  as 
trustee  of  Spicknell,  he  had  turned  over  to  the  witness, 
as  trustee,  uncollected  taxes  for  those  years  amounting 
in  the  aggregate  to  a  sum  exceeding,  say  twelve  thousand 
dollars,  and  it  was  for  these  uncollected  taxes  thus  turned 
over  to  the  witness,  that  the  plaintiff  sought  to  charge 
the  defendants.  And,  such  being  the  case,  the  defendants 
had  the  right  beyond  all  question  to  prove  by  the  wit- 
ness that  the  plaintiff  had  not,  in  fact,  turned  over  to 
him  collectible  tax  bills — that  is  to  say,  tax  bills  which 
the  witness  could  collect,  amounting  to  the  sum  testified 
to  by  the  plaintiff.  It  may  have  been  that  some  of  the  tax 
bills  which  were  turned  over  to  the  witness  had,  in  fact, 
been  paid  to  the  plaintiff,  or  that  some  of  them  were 
against  insolvents,  the  payment  of  which  could  not  be 
enforced,  or  that  some  of  them  were  barred  by  the  Sta- 
tute of  Limitations,  and  that  the  persons  against  whom 
they  were  charged  had  plead  the  Statute  as  a  bar  to  the 
collection.  Be  that  as  it  may,  it  was  competent  for  the 
witness  to  prove  that  part  of  the  taxes  turned  over  to 
him,  and  for  which  the  plaintiff  sought  to  charge  the 
defendants,  were  not,  in  fact,  tax  bills  which  the  witness 
could  collect.  This  is  not  an  action  to  recover  taxes 
19  V.  78. 
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against  persons  as  charged  upon  the  tax  books,  and  the 
evidence  was  offered  merely  for  the  purpose  of  proving 
that  part  of  the  taxes  turned  over  to  the  witness,  and 
for  which  the  plaintiff  claimed  as  credits  against  the 
defendants,  were  taxes  which  could  not  be  collected. 
And  for  this  purpose  the  evidence  was,  we  think,  admis- 
sible. 

But  then  it  is  argued  that  if  there  was  error  in  not 
allowing  the  witness  to  answer,  the  judgment  ought  not 
to  be  reversed,  because  the  defendants  did  not  state  the 
object  for  which  the  evidence  was  offered,  nor  does  it 
appear  from  the  record  what  would  have  been  the 
answer  of  the  witness.  Now,  if  the  question  was  in  itself 
proper  and  pertinent  it  was  quite  unnecessary  for  the 
defendants  to  state  the  purpose  for  which  it  was  offered. 
The  record  does  not,  it  is  true,  show  what  would  have 
been  the  answer  to  the  question,  and  this  the  record 
could  not  show,  for  the  reason  that  the  witness  was  not 
allowed  to  answer  the  question.  In  Lawson  V8,  F'iice,  45 
il/d.,  123;  Baltimore  and  Yorktown  Turnpike  Road  vs. 
Croivthery  63  Md,,  558;  Baltimore  and  Yorktown  Turnpike 
Road  V8.  State,  63  Md,^  578,  and  other  like  cases  relied 
on  by  the  appellee,  the  Court,  against  the  objection  of 
the  other  side,  allowed  the  witness  to  answer  the  question, 
but  the  exception  taken  to  the  ruling  of  the  Court  did 
not  contain  or  set  out  the  answer  or  evidence  of  the  wit- 
ness, and  it  was  held  that  the  Court  could  not  reverse 
the  judgment,  unless  it  appeared  that  some  injury  had 
been  done  to  the  party  excepting  to  the  ruling  of  the 
Court.  ''For  aught  that  appears, "  said  the  Court  ia 
these  cases,  ''the  answer  of  the  witness  may  have  been 
wholly  unimportant  or  immaterial.*'  But  in  this  case 
the  exception  is  to  the  ruling  of  the  Court  in  refusing 
to  allow  the  witness  to  answer  the  question.  And  as 
the  question  was  in  every  sense,  it  seems  to  us,  a  proper 
question,  the  judgment  must  be  reversed. 
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We  do  not  see,  however,  how  the  defendants  were 
injured  by  the  ruling  in  the  second  exception.  The  wit- 
ness had  already  testified  that  he  had  paid  to  the  Com- 
missioners the  taxes  collected  by  him,  and  it  was  quite 
unnecessary  to  prove  the  same  fact  again  by  the  same 
witness. 

Judgment  reversed,  and 

new  trial  awarded. 
(Decided  23rd  November,  1893.) 


A  motion  for  a  re-hearing  of  the  foregoing  case  was 
made  by  the  appellee  on  the  6th  of  January,  1894.  The 
motion  was  granted,  and  the  case  was  re-argued  on 
notes  as  ordered  by  the  Court. 

The  cause  was  re-argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  Page,  Roberts,  McShbrry,  and  Boyd,  J. 

John  B,  Gray  J  and  John  Prentiss  Foe,  Attorney-General, 
for  the  appellants. 

James  W.  Owens,  and  Daniel  B,  Magruder,  for  the 
appellee. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

We  have  fully  considered  the  grounds  relied  on  in  the 
re-argument  of  this  case,  and  see  no  reason  why  the 
opinion  heretofore  filed  should  be  changed  or  modified. 
Gantt,  the  plaintifl*,  had  been  collector  of  State  and 
county  taxes  for  Calvert  County,  and  testified  he  turned 
over  to  Ireland,  trustee,  the  balance  of  uncollected  taxes 
in  his  hands,  amounting,  say,  to  twelve  thousand  dollars. 

Having  proved  that  Ireland,  as  trustee,  had  settled 
with  them  in  full  for  all  the  taxes  placed  in  his  hands 
by  Gantt,  the  plaintiff',  the  defendants  then  asked  the 
witness,  Ireland,  the  following  question: 
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''Mr.  Gantt  has  stated  that  he  turned  over  to  you  for 
the  year  1886,  the  sum  of  $694.70;  for  the  year  1887, 
the  sum  of  $1,407.86;  for  the  year  1888,  the  sum  of 
$2,772.47;  and  for  the  year  1889,  the  sum  of  $6,868.63, 
as  balances  in  his  hands  for  collection.  State  if  col- 
lectible bills  for  said  amount  were  turned  over  to  you." 

The  question  was  in  itself  proper,  relevant,  and  mate- 
rial for  the  purpose  of  contradicting  Gantt,  and  to 
show  that  he  had  not  in  fact  turned  over  to  the  witness 
uncollected  taxes  to  the  amount  testified  by  him.  But 
the  contention  is  that  although  the  question  was  a 
proper  one,  and  there  was  error  in  refusing  to  allow  the 
witness  to  answer  it,  such  error  is  no  ground  for  the 
reversal  of  the  judgment,  because  the  record  does  not 
show  what  would  have  been  the  answer,  and  for  aught 
that  appears  to  the  contrary  the  defendants  were  not 
injured  by  the.  refusal.  But  how  could  the  record  show 
what  the  answer  would  have  been  when  the  witness  was 
not  allowed  to  answer  it  ?  But  then  it  is  said  the  record 
ought  to  show  what  the  defendants  expected  to  prove  by 
the  witness.  In  answer  to  this,  it  is  sufficient  to  say 
that  the  question  in  itself  suggests  the  object  and  pur- 
pose for  which  it  was  asked,  namely,  to  contradict  Gantt 
who  had  testified  that  he  turned  over  to  witness  uncol- 
lected taxes  to  the  amount  of  twelve  thousand  dollars. 
The  question  being  pertinent  and  material,  and  the 
object  of  it  being  plain  and  obvious,  the  witness  ought 
to  have  been  allowed  to  answer  it.  If  the  witness  had 
been  allowed  to  answer  it,  how  far  and  to  what  extent 
his  answer  may  have  influenced  the  jury  in  the  verdict> 
no  one  can  say.  Suppose  for  instance  a  witness  is  called 
to  prove  the  execution  of  an  instrument  of  writing,  and 
he  is  asked  whether  or  not  he  saw  the  parties  sign  it. 
Can  it  be  said  in  such  a  case  that  the  refusal  of  the 
Court  to  allow  the  witness  to  answer  the  question  is  no 
ground  for  the  reversal  of  the  judgment,  because  it  does 
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not  appear  what  his  answer  would  have  been,  and  the 
Court  cannot  therefore  say  the  party  was  injured?  To 
such  a  contention  we  cannot  agree. 

We  have  said  in  a  number  of  cases  that  where  a  wit- 
ness i»  allowed  to  answer  a  question  against  the  objection 
of  the  other  side,  the  judgment  will  not  be  reversed 
unless  the  record  shows  what  the  answer  was,  for  the 
reason  that  in  the  absence  of  the  answer  the  Court  can- 
not say  the  party  was  injured.  Judgments  will  not  be 
reversed  unless  the  Court  can  see  that  the  party  has 
suffered  injury  by  the  error  complained  of.  And  it  was 
also  said  in  Taylor,  et  al.  vs.  Brown,  et  al,,  65  Md,,  366, 
and  Blumhardt  vs,  Bohr,  70  Md,,  328,  that  the  refusal 
to  allow  a  witness  to  answer  a  question  was  not  in  itself 
sufficient  to  justify  the  reversal  of  the  judgment,  unless 
the  record  sets  forth  either  the  purport  or  effect  of  the 
answer.  The  questions  in  both  of  these  cases  were 
mere  side  questions,  and  do  not  seem  to  have  been  fully 
considered  by  the  Court.  In  Taylor's  Case  I  prepared 
the  opinion  for  the  Court,  and  upon  further  considera- 
tion we  all  agree  that  what  was  said  by  the  Court  in 
these  cases  cannot  be  supported  on  principle.  There 
is,  we  all  agree,  a  broad  distinction  in  a  case  where  the 
witness  is  allowed,  and  one  in  which  the  Court  refuses  to 
allow  him,  to  answer  a  question.  In  the  former  to  jus- 
tify the  reversal  of  the  judgment  the  record  must  show 
what  was  said  by  the  witness,  to  the  end  that  the  Court 
may  see  whether  there  was  an  injury  to  the  party.  In 
the  latter,  if  the  question  be  revelant  and  material,  and 
the  Court  can  see  that  the  answer  would  affect  the  issues 
before  the  jury,  the  refusal  to  allow  the  witness  to 
answer  it  is  in  itself  a  sufficient  ground  for  the  reversal 
of  the  judgment. 

The  case  of  the  Faoket  Company  vs.  Clough,  20  Wal- 
lace, 528,  was  decided  under  the  rule  of  that  Court  in 
regard  to  the  assignment  of  error  as  to  the  admission  or 
rejection  of  evidence. 
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As  to  the  second  exception,  the  witness  had  already 
said  that  he  had  settled  in  full  with  the  County  Com- 
missioners for  all  the  taxes  placed  in  his  hands  by  the 
plaintiflf,  and  had  their  receipts  in  full.  It  did  not  seem 
to  us  there  was  error  in  refusing  to  allow  the  witness  to 
answer  the  same  question  again. 

(Filed  19th  June,  1894.) 


James  E.  Green  vs.  The  City  and  Suburban  Rail- 
way Company,  and  The  Baltimore  and  Yorktown 
Turnpike  Road. 

Turnpikes — Conversion  of  Part  of  Turnpike  into  an  Electric 
railway — Change  of  Orade — Right  of  Abutting  property 
Owners  to  Compensation — Injunction — New  servitude. 

By  section  17  of  eh.  51  of  the  Act  of  1804,  incorporating 
certain  turnpike  companies,  said  companies  were  required  to 
keep  the  roads  open  to  the  same  width  as  they  were  originally 
laid  out  and  confirmed  by  the  commissioners  of  review  and 
Acts  of  Assembly  previously  passed,  and  to  make  artificial 
roads  at  least  twenty  feet  in  width  ♦  ♦  ♦  *'and  so  nearly  level 
in  its  progress  as  that  it  shall  in  no  place  rise  or  fall  more 
than  will  form  an  angle  of  four  degrees  with  an  horizontal 
line,"  &c.  This  Act  and  a  previous  Act  of  1787,  ch.  23,  pro- 
vided for  compensation  to  the  property  owners  for  such  dam- 
ages as  they  sustained  by  reason  of  the  roads  passing  through 
their  lands.  The  B.  and  Y.  Turnpike  Company  which  was 
one  of  the  companies  so  incorporated,  never  complied  with  the 
requirement  of  its  charter  in  regard  to  the  grade  of  its  road. 
A  bill  was  filed  by  the  owner  of  land  abutting  on  the  western- 
most side  of  said  road,  against  said  turnpike  company,  and  the 
City  and  Suburban  Railway  Company,  alleging  that  although 
the  grade  of  the  road  had  been  established  for  sixty  or  more  years» 
the  defendants  were  engaged  in  constructing  a  new  roadway  on 
the  easterly  side  of  the  turnpike  road,  which  was  to  be  used  as  a 
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railway  upon  which  cars  were  to  be  propelled  by  electricity; 
that  an  embankment  or  fill  had  been  made  in  front  of  the 
plaintiff^s  lot  on  the  easterly  side  of  said  road  which  they  proposed 
to  extend  to  the  westerly  side  of  said  road,  by  means  of  which 
the  value  of  the  plaintiflTs  property  would  be  greatly  diminished; 
that  a  judgment  at  law  against  the  railway  company  would  be 
of  no  avail  by  reason  of  a  mortgage  against  its  property;  and 
that  no  steps  had  been  taken  by  the  defendants  to  make  compen- 
sation to  the  plaintiff.  The  bill  prayed  for  an  injunction,  and 
pecuniary  damages,  and  for  general  relief.     Held  : 

Ist.  That  the  intent  and  effect  of  the  Acts  of  1809,  ch.  2,  and  1811, 
ch.  202,  which  virtually  admitted  that  the  turnpike  company 
had  complied  with  its  charter,  was  to  relieve  the  company  from 
the  liability  of  having  its  property  revert  to  the  county,  and 
did  not  operate  as  an  agreement  between  the  Legislature,  the 
land  owners,  and  the  company  that  the  then  existing  status  of 
the  road,  in  respect  to  grading,  was  to  be  its  determinate  condition, 
and  that  from  thenceforth  abutting  property  holders  could  not 
be  interfered  with  by  any  new  or  changed  grade. 

2nd.  That  the  fact  of  the  grade  in  front  of  the  plaintiff^s  property 
having  been  established  (as  it  existed  before  the  work  referred  to 
in  these  proceedings  was  commenced)  gave  him  no  right  to  claim 
that  it  could  not  now  be  changed,  and  did  not  estop  the  turn- 
pike company  from  asserting  its  rights  to  change  it,  notwith- 
standing the  requirements  in  its  charter. 

3rd.  That  as  the  turnpike  company  had  the  right  to  change  the 
grade  of  it^  road  in  front  of  the  plaintiff^s  property,  he  was  not 
entitled  to  compensation  for  any  injuries  to  his  property  caused 
by  such  change  in  the  grade. 

By  the  Act  of  1860,  ch.  259,  the  turnpike  company  was  authorized 
to  lay  a  railway  track  on  the  road  between  Towson  and  Balti- 
more, and  by  the  Act  of  1872,  ch.  337,  it  was  authorized  to  grant 
unto  another  company  the  railway  privileges,  franchises,  &c., 
which  it  held.  By  the  Act  of  1890,  ch.  225,  it  was  authorized 
to  use  for  the  propulsion  of  cars  on  its  railway  tracks  *'any 
motive  power  or  system  of  traction  whatever,''  and  to  lay  down 
an  additional  railway  track  upon  the  bed  of  the  turnpike  road 
where  only  a  single  track  existed,  ''provided,  that  no  motive 
power  or  system  of  traction  other  than  horses  shall  be  made  use 
of  by  the  said  corporation  within  the  limits  of  the  City  of  Bal- 
timore, without  the  consent  of  the  Mayor  and  City  Council  of 
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Baltimore."  In  June,  1892,  the  turnpike  company  granted  its 
railway  privileges  to  a  railway  company  which  transferred  them 
to  its  co-defendant  the  City  and  Suburban  Railway  Company. 
Held: 

Ist.  That  the  authority  given  to  the  turnpike  company,  and 
afterwards  transferred  to  its  co-defendant,  to  use  **any  motive 
power  or  system  of  traction-'  included  the  use  of  electricity. 

2nd.  That  this  legislative  grant  so  far  legalized  the  use  and  occu- 
pation of  part  of  said  road  for  an  electric  railway,  as  to  protect 
the  company  from  punishment  for  the  maintenance  of  what 
might  otherwise  be  a  public  nuisance. 

3rd.  That  the  rights  of  the  plaintiff  were  not  so  affected  by  the 
acts  complained  of  as  to  entitle  him  to  the  restraining  power  of 
a  Court  of  equity  to  prevent  the  electric  railway  from  being 
built  or  used. 

4th.  That  the  use  of  electricity  as  a  motive  power  upon  a  road 
already  set  apart  for  public  travel,  did  not  impose  a  new  servi- 
tude upon  the  road  so  as  to  entitle  abutting  lot  owners  to  addi- 
tional compensation  for  injuries  resulting  from  such  use,  unless 
they  were  caused  by  a  negligent  construction  or  maintenance  of 
the  road. 

Appeal  from  the  Circuit  Court  for  Baltimore  County, 
in  Equity. 

This  appeal  was  taken  from  an  order  of  the  lower 
Court,  (Fowler,  J.,)  dismissing  the  bill  of  complaint, 
and  dissolving  the  temporary  injunction  previously 
granted.  The  case  is  stated  in  the  opinion  of  this 
Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Page,  McSherry,  and  Boyd,  J. 

Z.  Howard  Isaac,  William  8.  Keech,  and  William  Fink- 
ney  Whyte,  for  the  appellant. 

E.  J.  D.  Gross,  and  John  K,  Coiven,  for  the  appellees. 
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Boyd,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  was  filed  in  this  case  by  the  appellant  against 
the  appellees,  and  prays  for  an  injunction  to  restrain 
the  defendants,  and  each  of  them,  from  making  or  caus- 
ing to  be  made  any  embankment  or  fill  on  the  Baltimore 
and  Yorktown  Turnpike  Road  in  front  of  appellant's 
property;  also  for  pecuniary  damages  and  for  general 
relief. 

It  alleges  in  substance  that  appellant  is  the  owner  of 
a  lot  which  fronts  and  abuts  fifty  feet  on  the  turnpike 
road,  and  is  improved  by  a  dwelling-house  occupied  by 
appellant;  that  the  only  access  to  said  house  and  lot  is 
from  the  said  turnpike  road;  that  although  the  grade  of 
the  road  had  been  established  for  sixty  or  more  years, 
the  appellees  had  been  for  some  months  past  engaged  in 
constructing  a  new  roadway  on  the  easterly  side  of  the 
turnpike  road,  which  was  to  be  used  as  a  railway,  upon 
which  cars  are  to  be  propelled  by  electricity;  that  in 
thus  constructing  the  said  roadway  or  railway  cuts  of 
ten  feet  and  upwards  had  been  made  in  some  places,  and 
in  other  places  embankments  or  fills  of  ten  feet  and 
upwards  had  been  made;  that  one  of  the  said  fills  had  been 
made  on  the  easterly  side  of  said  turnpike  road  in  front  of 
appellant's  lot,  of  about  six  feet  above  the  bed  of  the 
turnpike;  that  the  appellees  were  about  to  extend  said 
fill  to  the  westerly  side  of  the  turnpike  along  and  up  to 
appellant's  premises,  by  means  of  which  he  will  be 
deprived  of  or  seriously  hindered  in  his  right  of  access 
to  his  property  from  the  turnpike,  and  the  value  of  his 
property  greatly  diminished  and  almost  entirely  de- 
stroyed, &c. 

It  further  alleges  that  improvements  were  made  by 
persons  owning  property  abutting  on  the  turnpike  road 
on  the  belief  that  the  grades,  which  had  been  estab- 
lished for  sixty  years  or  longer,  could  not  be  rightfully 
changed  to  the  injury  of  such  persons — thus  depriving 
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them  of  access  to  and  egress  from  their  property.  It  is 
also  alleged  that  a  judgment  at  law  against  the  railway 
company  would  be  of  no  avail  by  reason  of  a  mortgage 
against  its  property,  and  that  no  action  has  been  taken 
by  the  appellees  to  make  compensation  to  appellant  for 
the  injury  done  and  about  to  be  done,  if  permitted,  to 
his  property.  The  charge  is  then  made  that  it  will  be 
in  violation  of  sec.  40  of  the  3rd  Article  of  the  Consti- 
tution of  Maryland  to  permit  the  appellees  to  proceed 
without  first  making  just  compensation,  as  it  will  be 
such  a  taking  of  the  private  property  of  the  appellant  as 
is  forbidden  by  the  Constitution,  except  upon  payment 
of  just  compensation  first  being  made. 

The  defendant  companies  filed  separate  answers,  each 
of  which  denies  that  the  railway  company  was  grading 
the  road,  but  admits  that  the  turnpike  company  was, 
and  claims  that  it  was  authorized  to  do  so  by  its  charter 
and  the  amendments  thereto.  They  claim  that  the 
turnpike  company  has  the  right  to  change  the  grades 
in  the  road  as  may  be  necessary,  and  that  the  estate  of 
the  plaintiflf  in  his  property  abutting  upon  the  said  road 
is  always  subject  to  the  right  of  the  said  turnpike  com- 
pany to  alter  its  grades  as  public  convenience  should 
require  from  time  to  time.  Various  Acts  of  the  Gene- 
ral Assembly  are  cited  in  the  answers,  and  the  decision 
of  this  Court  in  the  case  of  Peddicord  vs.  Balto.y  Catons- 
viUe  and  Ellicotts'  Mills  Pass,  R.  Co.,  34  Md.,  463,  is 
relied  on  as  establishing  the  right  of  the  turnpike  com- 
pany under  its  charter  to  make  the  changes  complained 
of.  They  admit  that  the  railway  company  proposes  to 
use  electricity  as  a  motive  power  on  its  road.  They  deny 
that  appellant  has  any  interest  or  property  in  the  prem- 
ises which  should  be  acquired  by  process  of  eminent 
domain. 

The  evidence  difl'ers  somewhat  as  to  the  height  of  the 
proposed  fill  in  front  of  appellant's  lot — that  of  plaintiff 
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showing  that  it  will  be  from  about  six  feet  at  the  high- 
est point  to  a  little  over  four  feet  at  the  lowest  above 
the  former  level  of  the  road,  whilst  that  of  defendants 
shows  that  it  will  be  over  four  feet  at  the  highest  point 
and  less  than  three  feet  at  the  lowest  point.  There  is 
the  usual  contrariety  of  opinions  of  witnesses  as  to  the 
effect  of  the  contemplated  changes  on  the  value  of  the 
property. 

The  Court  below  dissolved  the  temporary  injunction 
previously  granted,  being  of  the  opinion  that  Peddicord's 
Case  was  conclusive  of  this  one. 

The  damage  specially  complained  of  by  appellant  is 
the  alleged  interference  with  the  ingress  and  egress  to  and 
from  his  property  by  the  proposed  change  of  the  grade  of 
the  turnpike  road,  which  had  been  established  for  sixty  or 
more  years.  This  he  claims  constitutes  a  **  taking  of 
private  property"  within  the  meaning  of  Article  3,  sec. 
40,  of  the  Constitution,  which  forbids  private  property 
from  being  taken  for  public  uses  without  compensation 
being  first  made  or  tendered.  So  far  as  there  will  be 
any  interference  with  appellant's  access  to  the  road,  it 
will  be  caused  by  the  change  of  the  grade  and  not  by  the 
electric  railway,  and,  although  it  may  be  true  that 
there  would  have  been  no  change  in  the  grade  of  the 
turnpike  if  an  electric  road  was  not  contemplated,  the 
first  point  that  suggests  itself  for  our  consideration  is 
whether  the  change  in  the  grade  can  lawfully  be  made 
for  any  purpose  under  the  circumstances  of  this  case. 
If  we  answer  this  question  in  the  aflSrmative,  we  must 
then  determine  whether  the  fact  that  the  defendants,  or 
either  of  them,  propose,  as  they  admit,  to  build  or  con- 
struct an  electric  railway  on  this  changed  grade  will  jus- 
tify a  Court  of  equity  in  giving  the  relief  sought  in  this 
case. 

The  Act  of  1804,  ch.  51,  which  incorporated  the  de- 
fendant turnpike  company,  also  incorporated  the  Balti- 
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more  and  Frederick  Turnpike  Road  and  the  Baltimore 
and  Reisterstown  Turnpike  Road — imposing  the  same 
duties  and  vesting  the  same  powers  in  each. 

The  Court,  in  Peddicord^a  Case,  which  involved  the 
rights  and  powers  of  the  Baltimore  and  Frederick  Turn- 
pike Road,  referred  at  length  to  the  various  Acts  of 
Assembly  which  affected  those  three  companies,  and 
hence  it  will  not  be  necessary  to  quote  as  fully  from 
them  as  we  might  otherwise  do,  but  we  will  briefly  refer 
to  such  portions  of  them  as  may  be  applicable. 

The  Act  of  1787,  ch.  23,  was  the  earliest  legislation 
in  this  State  in  regard  to  turnpikes.  That  Act  provided 
that  the  roads  should  be  cleared  fifty-two  feet  in  width, 
grubbed  and  stoned  forty  feet,  and  also  provided  for 
ditches,  when  necessary,  of  six  feet  in  breadth. 

The  Act  of  1801,  ch.  77,  provided  that  the  roads  should 
be  cleared  for  the  width  of  sixty-six  feet,  and  that  twenty- 
one  feet  thereof  should  be  turnpike  road. 

Under  those  Acts,  the  roads  were  in  charge  of  public 
oflScers,  and  as  they  had  failed  to  meet  the  demand  for 
good  roads,  the  Act  of  1804,  ch.  51,  was  passed,  and  the 
companies  thus  organized  were  authorized  to  make  their 
turnpikes  on  the  roads  already  existing,  which  they  did. 
The  17th  section  of  that  Act  required  the  companies  to 
keep  the  roads  open  to  the  same  width  as  they  were 
originally  laid  out  and  confirmed  by  the  Commissioners 
of  Review,  and  Acts  of  Assembly  previously  passed,  and 
to  make  artiBcial  roads,  at  least  twenty  feet  in  width, 
of  some  hard  substance,  so  as  to  secure  a  firm  and,  as 
near  as  the  materials  would  reasonably  admit,  an  even 
surface,  **  and  so  nearly  level  in  its  progress  as  that  it  shaJl 
in  no  place  rise  or  fall  more  than  will  form  an  angle  of  four 
degrees  loith  an  horizontal  line, ' '  cf c. 

The  Acts  of  1787  and  1801  provided  for  compensation 
to  the  property  owners  for  such  damages  as  they  sus- 
tained   by  reason  of    the   roads  passing   through    their 
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lands.  The  lands  occupied  by  this  company  were  pre- 
sumably paid  for  as  provided  for  by  the  said  Acts,  and 
by  the  Act  of  1804  the  company  was  required  to  pay 
Baltimore  County  for  the  money  expended  by  it. 

The  deed  of  the  plaintiff  does  not  attempt  to  convey 
to  him  any  interest  in  the  land  occupied  by  the  road, 
but,  on  the  contrary,  limits  his  lines  to  the  westerly 
boundary  of  the  road. 

It  is  not  pretended  that  the  turnpike  company  had 
ever  complied  with  the  requirement  of  its  charter  to 
build  the  road  **so  nearly  level  in  its  progress  as  that  it 
shall  in  no  place  rise  or  fall  more  than  will  form  an 
angle  of  four  degrees  with  an  horizontal  line,"  &c.,  but 
it  is  claimed  for  the  appellant  that  the  turnpike  com- 
pany cannot  now  change  the  grade — especially  after  the 
acceptance  of  the  Acts  of  1809,  ch.  2,  and  1811,  ch.  202, 
which  virtually  admitted  that  the  company  had  complied 
with  its  charter.  The  intent  and  effect  of  these  Acts, 
however,  as  was  said  in  Peddicord's  Case,  were  to  relieve 
the  companies  from  the  liability  of  having  their  prop- 
erty revert  to  the  counties,  and  they  did  not  operate  as 
an  agreement  between  the  Legislature,  the  land  owners 
and  the  company,  that  the  then  existing  statics  of  the 
road  in  respect  to  grading  was  to  be  its  determinate 
condition,  and  that  from  thenceforth  abutting  property 
holders  could  not  be  interfered  with  by  any  new  or 
changed  grade.  No  Act  of  the  General  Assembly  has 
been  passed  which  took  away  the  right  of  the  company 
to  conform  to  the  grade  contemplated  by  its  charter, 
even  if  those  above  cited  have  relieved  it  from  the  require- 
ment  of  doing  so.  It  can  hardly  be  contended  that, 
because  the  Legislature  relieves  a  company  from  a  pen- 
alty, or  forfeiture  of  certain  rights,  incurred  by  reason 
of  its  failure  to  comply  with  the  requirements  of  its 
charter,  it  can  never  thereafter  comply  with  them.  Nor 
is  it  sound  reasoning  to  say  that,  inasmuch  as  this  com- 
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pany  had  been  violating  its  charter  for  sixty  or  eighty 
years,  it  should  be  forever  thereafter  required  to  violate 
it.  We  cannot  adopt  appellant's  position  that,  because 
the  grade  in  front  of  his  property  had  been  established 
(as  it  existed  before  the  work  referred  to  in  these  pro- 
ceedings was  commenced)  for  sixty  or  more  years,  there- 
fore it  cannot  now  be  changed,  and  that  the  turnpike 
company  is  estopped  from  asserting  its  right  to  change 
it,  notwithstanding  the  requirements  in  its  charter. 

In  Goazler  vs.  Corporation  of  Georgetoum,  6  Wheat.,  593, 
an  ordinance  had  been  passed  by  which  it  was  ordained 
'Hhat  the  said  level  and  graduation  when  signed  by  the 
said  commissioners,  or  a  majority  of  them,  and  returned 
to  the  clerk  of  this  corporation,  shall  be  forever  there- 
after considered  as  the  true  graduation  of  the  streets  so 
graduated,  and  be  binding  upon  this  corporation  and 
all  other  persons  whatever,  and  be  forever  thereafter 
regarded  in  making  improvements  upon  said  street." 
The  plaintiff  made  his  improvements  according  to  the 
graduations  made  and  returned  to  the  clerk.  Subse- 
quently the  corporation  proceeded  to  change  the  grade 
and  to  cut  down  the  street  by  the  plaintiff's  house. 
The  plaintiff  was  refused  relief  by  the  Court  below  and 
the  Supreme  Court  of  the  United  States,  through  Chief 
Justice  Marshall,  aflSrmed  the  decision  on  the  ground 
that  the  power  to  grade  the  streets  of  the  city  was  a 
continuing  power,  and  that  the  corporation  could  alter 
the  grade  from  time  to  time.  The  Court  said,  *'it  can- 
not be  disguised  that  a  promise  is  held  forth  to  all  who 
should  build  on  the  graduated  streets,  that  the  gradua- 
tion should  be  unalterable;"  but  it  held  that  the  cor- 
poration could  not  abridge  its  power  of  changing  the 
grades  of  its  streets  which  the  Legislature  had  given  it 
the  power  to  do. 

In  this  case,  the  appellant  by  an  examination  of  the 
charter  of  the  turnpike  company  and  the  amendments 
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thereto,  could  have  ascertained  not  only  that  there  was 
nothing  in  them  to  prevent  a  change  of  the  grade,  but 
that  the  charter  required  a  different  grade  from  the  one 
in  use  when  he  purchased  his  property.  Circumstances 
might,  as  in  fact  they  did,  arise,  which  would  make  it 
desirable  for  the  company  and  the  public  to  have  their 
road  as  nearly  level  us  possible,  and  no  valid  reason  has 
been  assigned  why  it  should  not  be  permitted  to  improve 
the  grade  of  its  road. 

But  we  think  the  case  of  Peddicord  vs.  Balto,,  Catons- 
ville  and  EUicotta'  MiUs  Passenger  Railway  Co,,  34  Md,, 
463,  already  cited,  is  conclusive  of  this  question.  That 
case  determined  the  rights  of  the  Baltimore  and  Fred- 
erick Turnpike  Road,  which,  as  stated  above,  was  char- 
tered by  the  same  Act  as  the  Baltimore  and  Yorktown 
Turnpike  Road.  In  that  case  the  road-bed  was  cut 
down  at  the  point  complained  of,  whilst  in  this  it  was 
filled;  but  of  course  there  could  be  no  difference,  so  far 
as  the  rights  of  the  abutting  land  owners  are  concerned. 

This  Court  said  on  page  474,  that  ''the  commissioners 
under  the  Act  of  1787,  and  the  other  authorities  pro- 
vided by  the  Act  of  1801,  had  the  right,  we  think,  and 
it  was  their  duty,  to  cut  down  the  bed  of  the  road  from 
time  to  time  to  any  extent  that  was  useful  and  bene- 
ficial to  the  road,  and  promoted  the  convenience  of  the 
public  in  using  it,  and  this  right  and  duty  were  trans- 
ferred to  the  President,  Managers  and  Company  of  the 
Baltimore  and  Frederick  Turnpike  Road,  by  the  Act  of 
1804."  Again,  it  is  said,  on  page  477:  ''Our  conclusion 
is  that  the  turnpike  company  acquired  by  its  charter 
the  right  to  grade,  pave  and  use  in  any  manner  that 
would  promote  the  benefit  and  convenience  of  the  pub- 
lic, for  the  purpose  of  a  public  highway,  the  whole 
sixty -six  feet  of  roadway,  or  any  part  thereof,  nor  less  than 
twenty  feet  wide,  and  to  grade  the  same  to  any  angle 
less  than  four  degrees,  and  that  it  retained  that  right 
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up  to  the  contract  entered  into  between  it  and  the  ap- 
pellee, and  that  the  holding  of  the  appellant  was  siih- 
ject  to  that  right  by  the  company." 

Being  of  the  opinion  that  the  turnpike  company  has 
the  right  to  change  the  grade  of  its  road  in  front  of 
appellant's  property,  it  follows  from  what  we  have  said 
that  he  is  not  entitled  to  compensation  for  any  injuries 
to  his  property  caused  by  such  change  in  the  grade. 
As  was  said  by  Justice  Grier  in  Smith  V8,  Corporation 
of  Washington,  20.  How.^  135:  ''The  plaintiff  may  have 
suffered  inconvenience  and  been  put  to  expense  in  conse- 
quence of  such  action,  yet  as  the  act  of  defendants  is  not 
'unlawful  or  wrongful,'  they  are  not  bound  to  make  any 
recompense.  It  is  what  the  law  styles  ^damnum  absque 
injuria.'  Private  interests  must  yield  to  public  accom- 
modation, &c." 

It  is  contended,  however,  that  the  appellee  cannot 
build  an  electric  railway  on  the  road  without  compen- 
sating the  property  owner  for  this  ' 'additional  servi- 
tude," as  it  is  alleged  to  be. 

The  proof  in  the  case  is  that  the  turnpike  company 
was  doing  the  grading,  which  is  the  act  specifically 
complained  of  in  the  bill,  and  which  we  have  determined 
it  had  the  right  to  do.  The  tracks  of  the  railway  com- 
pany occupy  about  one-third  of  the  right  of  way  of  the 
road.  They  are  to  be  laid  on  the  easterly  side  of  the 
turnpike  road.  There  will  be  considerably  more  space 
outside  of  the  railway  tracks  than  the  charter  requires 
to  be  macadamized.  The  grade  will  be  more  desirable 
for  the  travelling  public,  and  the  property  owners  on  the 
road  will  have  the  benefit  of  rapid  transit.  By  the  Act 
of  1B60,  ch.  259,  the  turnpike  company  was  authorized 
to  lay  a  railway  track  on  the  road  between  Towson  and 
Baltimore,  and  by  the  Act  of  1872,  ch.  337,  it  was 
authorized  to  grant  unto  another  company  the  railway 
privileges,  franchises,  &c.,  which  it  held.     By  the  Act 
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<rf  1890,  ch.  225,  it  was  authorized  to  use  for  the  propul- 
sion of  cars  on  its  railway  tracks  ^^any  motive  power  or 
system  of  traction  whatever y**  and  to  lay  down  an  addi- 
tional railway  track  upon  the  be4  of  the  turnpike  road 
where  only  a  single  track  existed,  provided  that  no 
motive  power  or  system  of  traction  other  than  horses 
shall  be  made  use  of  by  the  said  corporation  within  the 
limits  of  the  City  of  Baltimore  without  the  consent  of 
the  Mayor  and  Council  of  Baltimore. 

On  June  1st,  1892,  the  turnpike  company  granted 
its  railway  privileges  to  the  Baltimore  Union  Passenger 
Railway  Company,  and  the  City  and  Suburban  Railway 
Company  became  the  successor  to  those  rights.  We 
find  then  that  the  defendant  railway  company  has  ob- 
tained the  rights  and  privileges  of  the  turnpike  com- 
pany, which  had  received  express  authority  from  the 
Legislature  to  build  railway  tracks  on  its  road,  and  to 
use  *^any  motive  power  or  system  of  traction**  for  the  pro- 
pulsion of  cars.  That  authority  certainly  includes  the 
use  of  electricity,  especially  as  it  was  granted  in  1890, 
at  a  time  when  that  motive  power  for  cars  was  very  gen- 
erally used. 

It  would  seem  to  be  perfectly  clear  then  that  this 
legislative  grant  so  far  legalized  the  use  and  occupation 
of  part  of  this  road  for  an  electric  railway  as  to  protect 
the  company  from  punishment  for  the  maintenance  of 
what  might  otherwise  be  a  public  nuisance.  It  only 
remains  to  determine  whether  the  rights  of  the  appel- 
lant will  be  so  specially  affected  as  to  entitle  him  to  the 
restraining  power  of  a  Court  of  equity  to  prevent  the 
electric  railway  from  being  built  or  used  under  the  cir- 
cumstances of  this  case.  As  we  have  already  seen,  the 
appellant  has  no  interest  in  the  land  occupied  by  the 
turnpike  company,  and  hence  is  not  entitled  to  com- 
pensation as  an  owner  of  the  reversionary  interest 
therein.  If  he  is  entitled  to  the  interference  of  a  Court 
20  V.  78. 
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of  equity  at  all  it  must  be  by  reason  of  some  special 
injury  he,  as  an  owner  of  abutting  property,  has  or  will 
sustain,  which  will  amount  to  a  taking  of  his  property 
within  the  meaning  of  the  constitutional  provision  above 
referred  to.  He  is  not  entitled  to  protection  against 
mere  consequential  damages  which  he  suffers  in  common 
with  others;  and  we  have  already  said,  he  is  not  entitled 
to  compensation  for  the  interference  of  the  ingress  and 
egress  to  and  from  his  lot  on  account  of  the  change  of 
the  grade,  as  we  have  determined  that  the  turnpike 
company  had  the  right  to  make  such  changes.  It  is 
doubtless  true,  that  neither  the  Legislature  of  1787,  nor 
the  property  owners  from  whom  the  lands  on  which  the 
road  is  built  were  obtained,  contemplated  the  building 
of  a  railway  on  this  road— especially  one  on  which  cars 
were  to  be  moved  by  the  use  of  electricity,  but  it  is 
equally  true  that  the  law  would  not  require  this  to  be 
continued  as  ^'a  dirt  road  "  simply  because  it  was  origi- 
nally constructed  in  that  way.  This  road  well  illus- 
trates the  progress  that  has  been  made  within  the  past 
century.  At  first  it  was  a  poorly  constructed  dirt  road, 
then  it  became  a  turnpike,  then  part  of  its  right  of  way 
was  occupied  by  a  horse  car  railway,  which,  in  its  turn, 
must  now  give  way  to  an  improved  method  of  travel  on 
public  highways. 

To  quote  from  Peddicord's  Cctse.  on  page  481:  ''It  may 
be  said  to  have  been  within  the  legal  contemplation  of 
all,  that  it  was  to  be  used  for  all  purposes  by  which  the 
object  of  its  creation,  as  a  public  highway,  could  be 
promoted." 

In  that  case  it  was  expressly  decided  that  the  build- 
ing of  a  horse  car  railway  on  the  Baltimore  and  Freder- 
ick Town  Turnpike  was  not  a  new  servitude.  This 
Court  has  also  determined  in  Hodges,  and  others  vs.  The 
Baltimore  Union  Passenger  Railway  Company ,  and  others, 
68  Md,y  603,  that  the  use  of  the  streets  of  a  city  or  town 
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for  the  purpose  of  a  horse  railway  is  not  an  additional 
servitude  for  which  adjoining  lot  owners  are  entitled  to 
compensation,  and  in  Hiss  and  Wife  vs.  Baltimore  and 
Hampden  Passenger  Railway  Company,  etal.,  62  Md.,  242, 
the  same  doctrine  was  applied  to  a  road  or  street  just 
outside  of  the  corporate  limits  of  the  City  of  Baltimore. 
In  fact,  this  may  be  accepted  as  the  established  law  of 
this  country  with  very  few  exceptions.  Many  of  the 
cases  on  the  subject  are  collected  in  the  note  to  sec.  82 
in  Booth  on  Law  of  Street  Railways,  Some  of  those 
authorities  have  distinguished  between  horse  car  rail- 
ways in  the  streets  of  cities  and  towns,  and  those  on  the 
country  roads;  but  if  we  were  inclined  to  adopt  the  dis- 
tinction at  all,  we  would  not  under  the  circumstances  of 
this  case — especially  as  the  question  is  settled  in  a  case 
so  similar  to  this  as  that  of  Peddicord,  supra. 

As  the  use  of  electricity  as  a  motive  power  is  compa- 
ratively new,  there  has  not  been  as  many  decisions  con- 
cerning electric  railways  as  horse  car  railways;  but  we 
are  not  without  authorities  on  the  question  whether  they 
constitute  new  servitudes  which  entitle  abutting  owners 
to  compensation.  Those  from  other  States  might  be 
cited,  but  the  recent  case  of  Kochy  et  al.  vs.  North  Ave- 
nue Railway  Co.,  75  Md.,  222,  decided  that  a  street  is  a 
way  set  apart  for  public  travel,  and  the  use  of  electricity 
for  propelling  street  cars  is  but  a  new  and  imj)roved 
motive  power  in  no  manner  inconsistent  with  the  uses 
and  purposes  for  which  streets  were  opened  and  dedicated 
as  ways  for  public  travel,  that  the  Mayor  and  City  Coun- 
cil of  Baltimore  had  the  power  to  authorize  this  use  of 
electricity,  and  that  the  use  does  not  impose  a  new  servi- 
tude upon  the  streets  so  as  to  entitle  abutting  lot  owners 
to  additional  compensation. 

Of  course  the  railway  company  may  make  itself  liable 
to  the  appellant  by  a  negligent  construction  or  mainte- 
nance of  the  road.     Those  using  electricity  as  a  motive 
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power  oa  public  highways,  such  as  the  turnpike  referred 
to  iu  this  case,  must  remember  that  they  have  not  the 
exclusive  right  to  the  highway,  and  must  respect  the 
rights  of  others  equally  entitled  to  use  it.  If  they  do 
not,  of  course  the  law  will  require  them  to  do  so.  It 
will  be  incumbent  on  the  turnpike  company  to  keep 
the  road  in  proper  condition  for  vehicles  other  than  street 
cars,  and  of  the  width  required  by  its  charter. 

The  railway  company  must  so  construct  its  tracks 
and  run  its  cars  as  not  unnecessarily  or  improperly  to 
interfere  with  the  rights  of  others  in  the  use  of  this 
public  highway.  If  either  company  fails  to  discharge 
its  duties  to  the  public  the  proper  tribunal  will  give 
relief  to  those  injured;  but  we  cannot  anticipate  defaults 
or  acts  of  negligence  on  the  part  of  the  defendant  com- 
panies, or  either  of  them,  and  must  dispose  of  this  case 
as  it  is  now  presented  to  us.  We  think  it  clear  that 
under  the  evidence  and  the  authorities,  especially  Fed- 
dicord's  Case,  which  we  have  no  desire  to  disturb  or 
modify,  the  appellant  is  not  entitled  to  the  relief  asked 
for  in  this  case,  and  the  decree  of  the  Court  below  must 
be  affirmed. 

Decree  affirmed,  with 

costs  to  the  appellees. 
(Decided  11th  January,  1894.) 


Alexander  Shaw  vs.  Henry  Q.  Davis,  and  others. 

Corporations — Minority  stockholder — Action  against  Majority 
stockholders — Bill  dismissed, 

A  Court  of  equity  will  not  intervene  as  to  any  action  of  either 
directors  or  stockholders  of  a  corporation,  at  the  instance  of  a 
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minority  stockholder  if  the  act  complained  of  be  neither  uUta 
vires^  fraudulent  nor  illegal. 

The  &ct  that  the  acts  complained  of  refer  to  the  dealings  of  such 
corporation  with  another  corporation,  and  that  the  same  persons 
are  officers  and  hold  the  majority  of  the  stock  in  both  corpora- 
tions, while  the  plaintifi'  is  neither  officer  nor  stockholder  in  the 
latter  corporation,  does  not  enlarge  tho  jurisdiction  of  equity  to 
interfere. 

A  bill  by  a  minority  stockholder  in  behalf  of  himself  and  of  other 
stockholders  who  may  join  him,  against  the  majority  stock- 
holders and  officers  of  one  railroad  company,  praying  for  an 
account  of  the  transactions  of  such  company  with  another  rail- 
road company,  of  which  the  defendants  are  also  the  officers  and 
majority  stockholders,  and  for  an  injunction  to  restrain  the 
defendants  from  executing  a  permanent  lease  of  the  road  of  the 
latter  company  to  the  former,  on  the  ground  that  such  lease  will 
be  most  advantageous  to  the  latter  company  iu  which  the  plain- 
tiff has  no  interest,  and  most  disadvantageous  to  the  former 
company,  is  properly  dismissed,  in  the  absence  of  proof  of  fraud 
or  illegality,  the  Court  having  no  power  to  decree  a  lease  or  to 
prescribe  the  terms  of  one. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  appeal  in  this  case  was  taken  from  a  decree  of 
the  lower  Court,  (Dennis,  J.,)  dissolving  the  injunction 
previously  granted,  and  dismissing  the  bill  of  complaint. 
The  case  is  stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  and  Briscoe,  J. 

W,  Irvine  Cross,  and  Charles  Marshall,  for  the  appel- 
lant. 

Bernard  Carter,  and  Wm.  Pinkney  Whyte,  for  the  ap- 
pellees. 

McShbrby,  J.,  delivered  the  opinion  of  the  Court. 
We  have  given  most  patient  and  laborious  study  to  the 
voluminous  record  now  before  us,  as  well  as  to  the  full 
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and  exhaustive  briefs  filed  by  the  distinguished  counsel 
who  so  ably  argued  the  cause;  and,  after  mature  delib- 
eration, we  now  proceed  to  state  as  concisely  as  possible 
the  reasons  upon  which  the  conclusions  we  have  reached 
are  founded. 

The  West  Virginia  Central  and  Pittsburgh  Railway 
Company  was  incorporated  by  the  Legislature  of  West 
Virginia,  with  an  authorized  capital  stock  of  sixty  thou- 
sand shares,  of  the  par  value  of  one  hundred  dollars  per 
share.     Of  these  shares,  when  the  pending  bill  of  com- 
plaint was  filed,  five  thousand  were  held  in  trust  for  the 
company's  treasury;  seven  thousand  two  hundred  were 
owned  by  the  appellant,  Alexander  Shaw;  two  thousand 
six  hundred  by  other  members  of  his  family;   thirty 
thousand   one   hundred  and   ninety-four   by  Henry  G. 
Davis,  Thomas  R.  Davis  and  Stephen   B.  Elkins  and 
their  families;  and  the  residue  by  Thomas  F.  Bayard, 
James  G.   Blaine,   William  Windom,   William  Keyser 
and  quite  a  number  of  other  persons.    The  road  extends 
from  West  Virginia  Junction,  near  Piedmont,  on  the 
line  of  the  Baltimore  and  Ohio  Railroad,  in  a  southerly 
direction  to  Davis,  in  West  Virginia,  a  distance  of  some 
fifty-eight  miles.      The  company  owns  large  tracts  of 
coal  and  timber  land,  and  is  chiefly  a  coal  and  lumber 
carrying  road.     Its  sole  outlet  was,  originally,  the  Bal- 
timore and  Ohio  Railroad  at  West  Virginia  Junction. 
Not  long  after  it  began  operations,  it  encountered  seri- 
ous diflSculties  with   the  Baltimore  and  Ohio,  and,  a& 
described  by  Mr.  William  Keyser,  it  soon  '^became  ap- 
parent that  the  business  of  the  West  Virginia  Central 
was  largely  diminished,  and  that  it  was  greatly  embar- 
rassed by  the  lack  of  harmonious  relations;  in  fact,  the 
West  Virginia  Central  property  became   almost   side- 
tracked by  the  lack  of  facilities,  the  want  of  a  cordial 
understanding,   and   its   consequent  inability   to   make 
contracts  which  it  would  be  able  to  fulfil;  and  at  last 
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the  necessity  was  forced  upon  this  road  to  get  another 
outlet  or  accept  the  situation  of  being  entirely  bottled 
up."  As  a  result  of  this  condition  the  Piedmont  and 
Cumberland  Railway  Company  was  organized  and  in- 
corporated with  a  capital  stock  of  thirteen  thousand 
shares,  for  the  construction  of  a  road,  parallel  to  the 
Baltimore  and  Ohio,  from  Piedmont  to  Cumberland. 
Of  the  capital  stock  Henry  G.  Davis,  H.  G.  Davis  and 
Brother,  and  Stephen  B.  Elkins,  hold  seven  thousand 
two  hundred  and  ninety-five  shares;  the  Pennsylvania 
Railroad  Company  holds  four  thousand  shares,  and  the 
residue  is  held  in  smaller  lots  by  other  persons — Mr.  Shaw 
owning  none  of  it.  On  May  the  twenty-first,  1886,  a 
tri-partite  agreement  was  entered  into  between  the  West 
Virginia  Central,  the  Piedmont  and  Cumberland,  and 
the  Pennsylvania  Railroad  Companies,  whereby  the 
latter  agreed  to  set  apart  five  per  cent,  of  its  receipts 
from  traffic  coming  to  its  road  from  the  West  Vir- 
ginia Central  and  going  from  its  road  to  the  latter,  as  a 
fund  to  guarantee  the  payment  of  the  interest  on  the 
bonds  of  the  Piedmont  and  Cumberland  road,  which 
were  to  be  issued  to  the  extent  of  six  hundred  and  fifty 
thousand  dollars,  that  the  money  might  be  thereby 
raised  for  the  construction  of  the  new  road.  The  West 
Virginia  Central  agreed  to  deliver  to  the  Piedmont  and 
Cumberland  all  traffic  it  could  control,  and  the  Pied- 
mont and  Cumberland  agreed  to  deliver  to  the  Pennsyl- 
vania Railroad  one-half  of  all  traffic  hauled  by  it  to 
Cumberland;  and  this  agreement  was  ratified  by  the 
stockholders  of  the  West  Virginia  Central,  at  a  meet- 
ing in  January,  1887,  by  a  vote  of  thirty-seven  thou- 
sand three  hundred  and  ninety-five  shares.  With  the 
money  raised  by  the  negotiations  of  these  bonds,  and 
by  a  call  of  a  small  instalment  of  the  stock  subscribed^ 
the  Piedmont  and  Cumberland  Railroad  was  built. 
When  finished,  in  August,  1887,  it  was  operated  by  the 
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West  Virginia  Central  under  a  verbal  agreement  for 
sixty  per  cent,  of  the  gross  earnings.  Subsequently, 
and  as  will  be  stated  more  at  large  later  on,  the  stock- 
holders of  the  West  Virginia  Central  appointed  a  com- 
mittee to  consider,  and  report  at  an  adjourned  meeting 
to  be  held  on  March  the  fifteenth,  1890,  a  permanent 
lease  of  the  Piedmont  and  Cumberland  road.  On  the 
fourteenth  of  March,  the  appellant,  Alexander  Shaw,  as 
a  minority  stockholder  of  the  West  Virginia  Central,  in 
behalf  of  himself  and  of  other  stockholders  who  might 
come  in  and  be  made  parties,  filed  the  bill  of  complaint 
which  inaugurated  the  pending  litigation. 

The  averments  of  the  bill  relate  to  two  distinct  and 
disconnected  subjects.  From  paragraph  one,  to  and  in- 
cluding paragraph  seven,  the  bill  is  confined  to  a  state- 
ment of  transactions  between  the  West  Virginia  Cen- 
tral, on  the  one  side,  and  Henry  G.  Davis,  Thomas  B. 
Davis,  and  Stephen  B.  Elkins,  on  the  other,  and  these 
are  introduced,  apparently,  for  the  purpose  of  showing 
the  mode  in  which  these  majority  stockholders  dealt 
with  the  company  in  matters  pertainiag,  not  to  this  pro- 
ceeding, but  to  something  totally  difi^erent.  The  re- 
maining paragraphs  of  the  bill  have  reference  to  trans- 
actions between  the  West  Virginia  Central  and  the 
Piedmont  and  Cumberland,  and  to  the  dealings  of  Henry 
G.  Davis,  Thomas  B.  Davis,  and  Stephen  B.  Elkins,  as 
officers  and  directors  of  these  corporations,  with  the  cor- 
porations themselves,  and  they  may  be  briefly  stated  as 
follows:  That  Messrs.  Daris  and  Elkins,  having  sub- 
scribed for  a  majority  of  the  stock  of  the  Piedmont  and 
Cumberland  road,  gave  value  to  their  shares  by  the  fol- 
lowing process:  1st.  With  a  view  of  constructing  a 
road  that  could  be  cheaply  built,  they  selected  a  loca- 
tion so  low  in  the  valley  as  to  expose  the  road  to  heavy 
and  destructive  damages  in  times  of  floods  in  the  Poto- 
mac;  that  the  road  was  in  other  respects  defectively 
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constructed,  and  that  it  is  ruinously  expensive  to  ope- 
rate; that  it  was  designedly  so  constructed,  with  a  view 
of  having  it  operated  hy  the  West  Virginia  Central,  and 
of  throwing  upon  the  latter  company  the  heavy  cost  of 
operating  it.  2nd.  Beforethe  Piedmont  and  Cumberland 
road  was  in  a  condition  for  the  transportation  of  freight 
or  passengers,  the  Messrs.  Davis  and  Elkins  used  their 
(Official  power  in  the  West  Virginia  Central  to  make  the 
'  latter  compan}'  complete  the  construction  of  the  Pied- 
mont and  Cumberland  road,  and  without  authority  from 
the  stockholders  of  the  West  Virginia  Central,  they, 
the  Messrs.  Davis  and  Elkins,  as  oflScials  of  the  two 
companies  made  an  arrangement  by  which  the  West 
Virginia  Central  Company  began  the  operation  of  the 
Piedmont  and  Cumberland  road  in  its  incomplete  condi- 
tion, whereby  the  West  Virginia  Central  was  made  to 
pay,  not  only  the  ordinary  cost  of  operation,  but  to  com- 
plete the  Piedmont  and  Cumberland  road,  and  to  put 
upon  it  betterments  and  improvements  for  the  benefit  of 
themselves  as  the  principal  stockholders  therein.  3rd. 
Whilst  the  Piedmont  and  Cumberland  road  was  still  a 
most  precarious  property,  and  sure  to  entail  immense 
expense  in  its  operation,  the  Messrs.  Davis  and  Elkins 
determined,  at  the  annual  meeting  in  January,  1890,  to 
risk  the  attempt  to  make  the  stockholders  of  the  West 
Virginia  Central  ratify  a  permanent  lease  of  the  Pied- 
mont and  Cumberland  road,  which  had  been  prepared 
and  presented  to  the  meeting;  and  that  the  lease  was 
most  disadvantageous  to  the  West  Virginia  Central, 
and  most  advantageous  to  the  Piedmont  and  Cumber- 
land Company;  and  that  the  rate  of  earnings  proposed 
in  said  lease  as  a  compensation  to  the  West  Virginia  Cen- 
tral was  inadequate,  and  would  be  a  fraud  on  the  stock- 
holders of  that  company.  4th.  When  the  lease  was  pro- 
posed to  the  stockholders,  the  plaintiff  made  a  violent 
protest  against  any  lease  being  executed   until  the  uc- 
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counts  between  the  two  companies  should  be  first  ad- 
justed, without  which  adjustment  the  earning  capacity 
of  the  Piedmont  and  Cumberland  road,  the  expense 
incident  to  maintaining  it,  or  a  fair  rate  of  rental  could 
not  be  ascertained.  That  the  confused  state  of  the 
accounts  kept  by  the  West  Virginia  Central  renders  any 
accurate  statement  impossible;  and  it  would  be  a  fraud 
on  the  stockholders  of  the  West  Virginia  Central  to 
have  any  lease  made  before  a  full  settlement  of  these* 
accounts  between  the  two  companies;  that  Messrs.  Davis 
and  Elkins  consented  to  adjourn  the  stockholders'  meet- 
ing until  March  the  fifteenth,  1890,  and  that  it  is  their 
design  at  that  meeting  to  use  the  power  which  they  have 
as  the  holders  of  the  majority  of  the  stock  of  the  West 
Virginia  Central  to  compel  the  ratification  and  accept- 
ance of  the  lease,  which  they,  as  officers  of  the  West 
Virginia  Central,  have  agreed  upon  with  themselves  as 
officers  of  the  Piedmont  and  Cumberland  Company. 
The  prayers  for  relief  are, — first,  for  a  discovery  of  the 
ownership  of  the  stock  of  the  Piedmont  and  Cumber- 
land Railway;  second,  for  a  discovery  of  the  holdings 
of  the  stock  of  the  Piedmont  and  Cumberland  Company 
by  the  West  Virginia  Central  Company,  and  the  moneys 
spent  by  the  latter  company  on  the  road  of  the  first 
named  company;  third,  for  an  account  as  to  how  much 
money  is  due  to  the  West  Virginia  Central  by  the  Pied- 
mont and  Cumberland  Company  for  advances  made  by 
the  West  Virginia  Central  on  any  account,  and,  particu- 
larly on  account  of  the  completion  of  the  Piedmont  and 
Cumberland  which  was  paid  by  the  West  Virginia  Cen- 
tral out  of  the  sixty  per  cent,  operating  expenses  re- 
ceived under  the  verbal  lease,  and  which  ought  to  have 
been  charged  to  the  Piedmont  and  Cumberland  and  paid 
out  of  the  forty  per  cent,  of  the  gross  earnings  received 
by  it,  and,  fourth,  for  an  injunction  to  restrain  the  exe- 
cution of  the  proposed  lease,  or  any  other  lease,  until 
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the  Court  can  ascertain  what  would  be  a  proper  appor- 
tionment of  the  earnings  between  the  leased  road  and 
the  operating  road,  and  what,  in  a  word,  ought  to  be  the 
terms,  conditions  and  covenants  of  such  a  lease. 

An  injunction  as  prayed  was  granted  on  March  the 
fourteenth,  1890,  and  on  April  the  twenty-fourth  the 
defendants  answered,  denying  the  material  allegations 
of  the  bill,  and  moved  for  a  dissolution  of  the  injunc- 
tion. A  general  replication  was  tiled,  and  a  large  mass 
of  evidence,  covering  nearly  a  thousand  printed  pages, 
was  taken.  At  the  hearing  the  Circuit  Court  of  Balti- 
more City  on  March  the  twenty-third,  1893,  dissolved 
the  injunction  and  dismissed  the  bill.  From  that  decree 
this  appeal  was  taken. 

It  will  be  observed  at  the  threshold  that  the  relief 
prayed  for  has  no  relation  whatever  to  the  first  seven 
paragraphs  of  the  bill,  and  whether  the  averments  con- 
tained therein  be  true  or  be  false  is  purely  a  speculative 
question  under  the  present  structure  of  the  bill  of  com- 
plaint. If  those  averments  had  been  conceded  by  the 
answers  to  be  true,  relating  as  they  do  exclusively  to 
alleged  transactions  between  Messrs.  Davis  and  Elkins 
and  the  West  Virginia  Central  Company,  it  is  not  per- 
ceived how  they  could  influence  or  affect,  one  way  or  the 
other,  totally  different  transactions  in  no  way  connected 
with  or  dependent  on  them.  No  relief  is  sought  as  to 
anything  averred  in  these  seven  paragraphs. 

The  case,  then,  before  us  is  that  of  a  minority  stock- 
holder filing  a  bill  in  his  own  behalf  and  in  behalf  of 
others  who  may  subsequently  join  him,  to  restrain  by 
injunction  the  majority  stockholders  of  one  railroad 
company  from  leasing,  except  with  the  leave  of  a  Court  of 
equity,  and  upon  the  terms  which  it  may  prescribe,  the 
road  of  another  railway  company,  in  which  latter  com- 
pany the  majority  stockholders  are  the  same  persons 
who  are  the  majority  stockholders  in  the  proposed  lessee 


Digitized  by 


Google 


316  MARYLAND   REPORTS. 

Shaw  vs.  Davis,  ei  al 


company;  and  also  praying  for  an  account  between  the 
two  companies  of  antecedent  financial  transactions. 
Naturally,  the  inquiries  which  such  a  case  suggests  at 
the  very  outset  are, — first,  what  jurisdiction  has  a  Court 
of  equity  to  control  the  internal  management  of  a  cor- 
poration at  the  instance  of  a  minority  stockholder;  and, 
secondly,  in  what  manner  does  the  circumstance  that 
the  majority  of  the  stock  is  held  by  the  same  persons  in 
both  the  companies,  afi'ect  the  question  of  jurisdiction  ? 
And,  first,  it  may  be  stated,  as  the  result  of  all  the 
authorities,  that  whenever  any  action  of  either  directors 
or  stockholders  is  relied  on  in  a  suit  by  a  minority  stock- 
holder for  the  purpose  of  invoking  the  interposition  of  a 
Court  of  equity,  if  the  act  complained  of  be  neither 
ultra  vires,  fraudulent,  nor  illegal,  the  Court  will  refuse 
its  intervention  because  powerless  to  grant  it^  and  will 
leave  all  such  matters  to  be  disposed  of  by  the  majority 
of  the  stockholders  in  such  manner  as  their  interests 
may  dictate,  and  their  action  will  be  binding  on  all, 
whether  approved  of  by  the  minority  or  not.  **In  this 
country, '*  said  the  late  Mr.  Justice  Millbr,  in  speaking 
for  the  Supreme  Court  of  the  United  States,  in  Hawes 
V8,  Oakland,  104  U.  S.,  450,  **the  cases  outside  the  Fed- 
eral Courts  are  not  numerous,  and,  while  they  admit  the 
right  of  a  stockholder  to  sue  in  cases  where  the  corpora- 
tion is  the  proper  party  to  bring  the  suit,  they  limit  this 
right  to  cases  where  the  directors  are  guilty  of  a  fraud, 
or  a  breach  of  trust,  or  are  proceeding  tUtra  vires.*' 
And  so  in  MacDougall  vs.  Gardiner,  L.  R.,  \  Ch.  Div., 
13,  21,  Jambs,  L.  J.,  said:  *'I  think  it  is  of  the  utmost 
importance  in  all  these  companies  that  the  rule,  which 
is  well  known  in  this  Court  as  the  rule  in  Modey  vs. 
Alston,  1  Ph.  Ch.,  790,  and  Low  vs.  The  Governor  and 
Company  of  Copper  Miners,  2  Phil.  Ch.,  740,  and  Foss 
vs.  Harbottle,  2  Hare,  461,  should  be  always  adhered  to; 
that  is  to  say,  that  nothing  connected  with  internal  dia- 
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putes  betweeD  the  shareholders,  is  to  be  made  the  sub- 
ject of  a  bill  by  some  one  shareholder  in  behalf  of  him- 
self, and  others,  unless  there  be  something  illegal, 
oppressive,  or  fraudulent — unless  there  is  something 
%itra  vires  on  the  part  of  the  company,  qua  company,  or 
on  the  part  of  the  majority  of  the  company,  so  that  they 
are  not  fit  persons  to  determine  it;  but  that  every  liti- 
gation must  be  in  the  name  of  the  company,  if  the  com- 
pany really  desire  it.  Because  there  may  be  a  great 
many  wrongs  committed  in  a  company — there  may  be 
claims  against  directors,  there  may  be  claims  against 
o£Scers,  there  may  be  claims  against  debtors,  there  may 
be  a  great  variety  of  things  which  a  company  may  be 
well  entitled  to  complain  of,  but  which,  as  a  matter  of 
good  sense,  they  do  not  think  it  right  to  make  a  subject 
of  litigation;  and  it  is  the  company,  as  a  company, 
which  will  make  anything  that  is  wrong  to  the  company 
the  subject  of  litigation,  or  whether  it  will  take  steps 
to  prevent  the  wrong  being  done.  *  *  *  *  Every- 
thing in  this  bill,  as  far  as  I  can  see,  if  it  is  a  wrong,  is 
a  wrong  to  the  company.  Whether  it  ought  to  have 
been  done,  or  ought  not  to  have  been  done,  depends  on 
whether  it  is  for  the  good  of  the  company  it  should  have 
been  done,  or  for  the  good  of  the  company  it  should  not 
have  been  done;  and,  putting  aside  all  illegality  on  the 
part  of  the  majority,  it  is  for  the  company  to  determine 
whether  it  is  for  the  good  of  the  company  that  the  thing 
should  be  done,  or  should  not  be  done,  or  left  unnoticed." 
In  the  same  case  Mbllish,  L.  J.,  after  observing  that  very 
often,  in  companies  things  are  done  which  ought  not  to 
be  done,  proceeds:  ^^Now,  if  that  gives  a  right  to  every 
member  of  the  company  to  file  a  bill  to  have  the  ques- 
tion decided,  then,  if  there  happens  to  be  a  cantanker- 
ous member,  or  one  member  who  loves  litigation,  every- 
thing of  this  kind  will  be  litigated,  whereas,  if  the  bill 
must  be  filed  in  the  name  of  the  company,  then,  unless 
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there  is  a  majority  who  really  wish  for  litigation,  the 
litigation  will  not  go  on.  In  my  opinion,  if  the  thing 
complained  of  is  a  thing  which  in  substance  the  major- 
ity are  entitled  to  do,  or  if  something  has  been  done 
irregularly,  which  the  majority  of  the  company  are  enti- 
tled to  do  regularly,  or  if  something  has  been  done  ille- 
gally which  the  majority  has  the  right  to  do  legally, 
there  can  be  no  use  in  having  litigation  about  it,  the 
ultimate  end  of  which  is  only  that  a  meeting  has  to  be 
called,  and  then,  ultimately,  the  majority  gets  its  wishes. 
Is  it  not  better  that  the  rule  shall  be  adhered  to  that,  if 
it  is  a  thing  which  the  majority  are  the  masters  of,  the 
majority,  in  substance,  shall  be  entitled  to  have  their 
will  followed  ?  If  it  is  a  thing  of  that  nature,  it  only 
comes  to  this,  that  the  majority  are  the  only  persons 
who  can  complain  that  a  thing  which  they  are  entitled 
to  do  has  been  done  irregularly;  and  that,  as  I  under- 
stand it,  is  what  has  been  decided  by  the  cases  of  Mozley 
V8,  AUtoii  and  Foes  vs.  Harbottle,  In  my  opinion  this  is 
the  rule  to  be  maintained."  See  also,  Gray  V8.  Letvis, 
L.  B.yS  Ch.  App.j  1050. 

Secondly.  The  fact  that  the  same  persons  hold  the 
majority  of  the  stock  in  both  companies  does  not  of  it- 
self enlarge  the  Court's  jurisdiction;  the  act  complained 
of  furnishes  the  test  of  jurisdiction,  and  it  must  be  tdtra 
vires,  fraudulent  or  illegal;  nothing  short  of  this  will 
suffice.  This  is  true  even  in  a  case  where  directors  and 
not  stockholders  do  the  act  complained  of.  Booths  et  al.  vs. 
Bobinson,  et  al.j  55  Jfd.,  441.  And  for  stronger  and  more 
obvious  reasons  it  is  also  true  in  a  case  where  stockholders 
themselves  act  directly.  They  are  not  trustees  or  quasi 
trustees  for  each  other.  Even  a  director  is  not,  strictly 
speaking,  a  trmtee.  Spering's  Appeal^  71  Pa.  St,,  11; 
Smith  vs,  Anderson,  15  Ch.  D,,  247.  In  Pender  vs.  Lush- 
ington,  L.  B,,  6  Ch.  Div.,  70,  Jessel,  M.  R.,  in  speak- 
ing of  the  rights  of  a  stockholder  said:  **I  cannot  de- 
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prive  him  of  bis  property,  though  he  may  not  make  use 
of  the  property  in  the  way  I  approve.  This  is  really 
the  question,  because,  if  these  stockholders  have  a  right 
of  property,  then  I  think  all  the  arguments  which  have 
been  addressed  to  me  as  to  the  motives  which  induced 
them  to  exercise  it,  are  entirely  beside  the  question." 
Then,  after  referring  to  a  decision  by  Hellish,  the 
Master  of  the  Rolls  proceeded:  **In  other  words,  he 
(Mellish,  J.)  admits  a  man  may  be  actuated  in  giving 
his  vote  as  stockholder,  by  interests  adverse  to  the  in- 
terests of  the  company  as  a  whole;  he  may  think  it  was 
for  his  particular  interest  that  a  certain  course  may  be 
taken  which  may  be,  in  the  opinion  of  others,  adverse 
to  the  interests  of  the  company  as  a  whole;  but  he  can- 
not be  restrained  from  giving  his  vote  in  what  way 
he  pleases,  because  he  is  influenced  by  that  motive. 
There  is,  if  I  may  so  say,  no  obligation  on  a  shareholder 
of  a  company  to  give  his  vote  merely  with  a  view  to 
what  other  persons  may  consider  the  interests  of  the 
company  at  large.  He  has  a  right,  if  he  thinks  fit,  to 
give  his  vote  from  motives  or  promptings  of  what  he 
considers  his  own  individual  interests.  This  being  so, 
the  arguments  which  have  been  addressed  to  me,  as  to 
whether  or  not  the  votes  which  were  given,  would  bring 
about  the  ruin  of  the  company;  or  whether  or  not  the 
motive  was  an  improper  one  which  induced  these  gentle- 
men to  give  their  votes,  or  whether  or  not  their  conduct 
shows  a  want  of  appreciation  of  the  principles  on  which 
this  company  was  founded,  appear  to  me  to  be  wholly 
immaterial."  And  in  Manhattan  Elev.  B,  Co,  Case,  11 
Daly,  (N,  T.,)  616,  the  Court  says:  '*It  is  argued  that,  if 
common  directors  are  disqualified  from  acting,  so  are  com- 
mon stockholders  incapable  to  ratify  agreements  between 
their  companies;  and  that  the  holder  of  one  share  of 
stock  in  each  company  could  prevent  any  action  at  a 
stockholders'  meeting  relating  to  the  two  companies,  no 
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matter  how  advisable  that  action  might  seem  to  the 
holder  of  every  other  share.  I  do  not  say  that  the  dis- 
qualification extends  to  a  shareholder.  I  see  no  reason 
why  it  should.  The  disqualification  rests  entirely  on 
the  fiduciary  relation.  A  shareholder  is  trustee  for  no- 
body; he  has  only  his  own  interests  to  look  after  as  such 
stockholder;  closely  connected,  undoubtedly  he  is  in 
practice  with  every  other  stockholder,  but  he  holds  no 
such  fiduciary  relation  to  the  corporation  as  stockholder 
as  he  holds  as  director."  Beachj  Corp.  Ch,  XIII^  sec, 
247. 

Accepting  these  propositions  as  the  fixed  and  settled 
law,  it  remains  now  to  inquire  whether  the  proof  sus- 
tains the  allegations  of  the  bill,  and  brings  the  case 
within  the  legal  principles  to  which  reference  has  just 
been  made. 

If  the  Messrs.  Davis  and  Mr.  Elkins  selected,  as 
alleged,  an  improper  location  for  the  Piedmont  and 
Cumberland  road,  and  improperly  constructed  that  road, 
so  that  it  would  be  ruinous  to  operate  it,  and  if  they 
did  this  with  a  view  of  throwing  the  heavy  cost  of  ope- 
rating it  on  the  West  Virginia  Central, — it  is  difficult 
to  assign  a  reason  for  such  singular  conduct.  On  its 
face  the  allegation  is,  to  say  the  least,  improbable. 
Those  gentlemen  owned  over  thirty  thousand  shares  of 
the  fifty-five  thousand  issued  shares  of  the  West  Vir- 
ginia Central  Company,  whilst  they  owned  but  seven 
thousand  two  hundred  and  ninety-five  shares  of  the 
Piedmont  and  Cumberland  road;  and  that  they  would 
purposely  and  designedly  wreck  their  larger  and  more 
valuable  holdings  in  the  West  Virginia  Central  merely 
for  the  purpose  of  realizing  an  income  from  a  smaller 
and  dependent  road,  in  which  their  aggregate  shares 
were  not  one-fourth  of  the  amount  owned  by  them  in 
the  main  enterprise,  is  quite  incomprehensible.  Cer- 
tainly no   motive  for  such  a  strange  course  has   been 
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shown.  But  apart  from  the  improbable  character  of 
the  allegation,  it  is  not  supported  by  the  evidence. 
The  Piedmont  and  Cumberland  road  was  located  by  an 
experienced  and  competent  engineer,  who  was  the  chief 
assistant  of  the  late  J.  N.  Du  Barry,  at  that  time  second 
vice-president  of  the  Pennsylvania  Railroad  Company. 
He  made  a  careful  examination  of  the  route  of  the  pro- 
posed road,  and  selected,  according  to  his  testimony,  the 
most  suitable  location  that  was  available.  He  sub- 
mitted his  surveys  and  profiles  to  the  engineering  de- 
partment of  the  Pennsylvania  Railroad  Company,  and 
even  laid  them  before  Mr.  George  B.  Roberts,  the  presi- 
dent of  that  company,  and  an  engineer  of  high  reputa- 
tion, and  they  were  fully  approved  by  both.  He  testi- 
fied that  the  grades  were  arranged  as  high  as  was  deemed 
necessary  to  keep  beyond  the  reach  of  extreme  high 
water,  and  that  taking  into  consideration  its  location, 
its  alignments,  its  grades,  and  the  mode  in  which  it 
was  built,  the  road,  for  economical  operation,  was  equal 
to  that  of  the  Baltimore  and  Ohio.  Besides  this,  it  was 
proved  by  Mr.  Charles  H.  Latrobe,  an  accomplished  en- 
gineer in  no  way  connected  with  or  interested  in  this 
litigation,  that  he  had  made  an  examination  of  the 
Piedmont  and  Cumberland  road,  that  its  general  align- 
ment was  good,  that  it  had  a  very  considerable  propor- 
tion of  long  tangents,  and  not  more  than  the  usual 
amount  of  curvature,  which  might  be  reduced  at  very 
moderate  expense,  and  that  it  was  superior  in  this 
respect  to  the  West  Virginia  Central,  because  rectifi- 
cations of  the  line  could  be  more  readily  made.  As 
opposed  to  this,  the  record  contains  the  testimony  of 
Mr.  Wrenshaw,  also  an  engineer,  criticising  the  loca- 
tion and  construction  of  the  road.  Though  there  is 
this  diflference  of  opinion  between  these  engineers,  and 
though,  too,  a  freshet  did  some  small  amount  of  injury 
to  the  road  in  1888,  and  an  unprecedented  flood  in  1889 
21  V.  78 
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caused  considerable  damage  to  it,  that  might  not  have 
happened  had  the  road  been  built  higher  above  the 
Potomac  river,  still,  we  are  not  authorized  to  decide 
whether,  in  point  of  fact,  the  best  location  was  selected 
that  might  have  been  selected,  but  only  to  determine 
from  the  evidence  whether  the  location,  as  made,  was 
made  in  good  faith,  or,  on  the  contrary,  with  the  fraud- 
ulent design  imputed  in  the  bill.  We  not  only  see 
nothing  in  the  record  to  support  this  allegation  of  fraud, 
but,  on  the  other  hand,  we  are  quite  fully  satisfied,  after 
carefully  considering  the  evidence,  that  the  Piedmont 
and  Cumberland  Railway  was  projected,  located,  and 
constructed  in  entire  good  faith,  with  a  view  of  furnish- 
ing a  necessary  outlet  for  the  traffic  of  the  West  Vir- 
ginia Central  road,  whereby  the  property  of  the  latter 
company  would  be  made  valuable  to  its  owners. 

Now,  as  to  the  charge  that  before  the  Piedmont  and 
Cumberland  road  was  in  a  fit  condition  for  the  trans- 
portation of  freight  and  passengers,  Messrs.  Davis  and 
Elkins  used  their  powers  as  officers  of  the  West  Vir- 
ginia Central  to  make  that  company  complete  the  Pied- 
mont and  Cumberland,  and  that,  without  authority  from 
the  stockholders,  but  by  virtue  of  their  control  over  the 
West  Virginia  Central  as  majority  stockholders,  and  in 
their  capacity  as  officers  of  the  two  companies,  they 
made  an  agreement  under  which  the  West  Virginia 
Central  undertook  to  operate  the  Piedmont  and  Cum- 
berland upon  such  terms  as  would  benefit  themselves  as 
stockholders  of  the  Piedmont  and  Cumberland,  and 
would  permanently  better  and  improve  the  latter  road, 
to  the  detriment  of  the  stockholders  of  the  former  road. 
There  is  no  foundation  in  the  evidence  to  support  this 
accusation.  The  West  Virginia  Central  began  to  ope- 
rate the  Piedmont  and  Cumberland  in  August,  1887; 
and  whilst  the  road  was  then,  as  is  necessarily  the  case 
to  a  greater  or  less  extent,  with  all  newly  built  rail- 
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roads,  less  complete  than  it  was  made  afterwards,  yet, 
so  far  from  its  being  unfit  for  the  transportation  of 
freight,  it  is  in  testimony  by  the  superintendent  that 
from  that  day  up  to  the  time  he  was  examined  as  a  wit- 
ness there  never  had  been  a  car  derailed,  or,  as  he  states 
it,  there  never  had  been  a  wheel  off  the  track.  He 
further  testified  that  the  road  was  well  ballasted  with 
stone,  except  in  a  few  bottoms,  where  sand  ballast  was 
used,  and  that,  when  turned  over  to  the  West  Virginia 
Central  to  be  operated,  it  was  superior  to  the  condition 
of  the  Parkersburg  Branch  of  the  Baltimore  and  Ohio 
when  it  was  turned  over  to  the  latter  company.  Going 
no  farther  back  than  January,  1887,  we  find  that  Mr. 
Davis  and  the  directors,  amongst  whom  was  the  plain- 
tifl^,  Mr.  Shaw,  stated  in  the  annual  report  to  the  stock- 
holders of  the  West  Virginia  Central  Company,  that  it 
would  probably  be  found  to  the  interest  of  the  West  Vir- 
ginia Central  to  operate  the  Piedmont  and  Cumberland 
road,  which  was  not  then  completed;  and  accordingly, 
at  the  meeting  of  the  new  board  of  directors  convened 
the  next  month,  a  resolution  was  adopted  conferring 
upon  the  president,  Mr.  Henry  G.  Davis,  full  authority, 
with  the  advice  and  assistance  of  the  company's  counsel, 
the  Hon.  Wm.  Pinkney  Whyte,  to  make  such  an  agree- 
ment for  the  operation  of  the  Piedmont  and  Cumberland 
road  by  the  West  Virginia  Central,  as  he  might  deem 
best,  in  the  interest  of  the  West  Virginia  Central,  and 
directing  him  to  report  the  result  to  the  next  stock- 
holders' meeting.  In  January,  1888,  Mr.  Davis  re- 
ported to  the  stockholders  of  the  West  Virginia  Central 
at  their  annual  meeting,  that  no  permanent  arrange- 
ment had  been  made  for  the  lease  of  the  Piedmont  and 
Cumberland  road,  but  that  the  latter  road  was  then 
being  operated  by  the  West  Virginia  Central  for  sixty 
per  cent,  of  the  gross  earnings  of  the  new  road.  And 
this  statement  was  repeated  in  the  annual  report  made 
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to  the  stockholders  of  the  West  Virginia  Central  in 
January,  1889.  These  reports  of  1887,  1888  and  1889 
were  all  unanimovsly  adopted  and  approved  by  the  stock- 
holders of  the  West  Virginia  Central.  This  temporary 
arrangement,  under  which  the  West  Virginia  Central 
operated  the  Piedmont  and  Cumberland  road  up  to  the 
time  of  the  filing  of  the  bill,  was  therefore  not  made 
merely  by  the  officers  of  the  two  companies,  but  its  terms 
were  known  to  and  fully  and  explicitly  ratified  and 
approved  by  all  the  stockholders  of  the  West  Virginia 
Central  who  were  present  or  represented  at  the  annual 
meetings  of  1887,  1888  and  1889,  without  dissent.  At 
the  annual  meeting  of  the  stockholders  of  the  same 
company  in  1890,  where  fifty-four  thousand  two  hun- 
dred and  sixty-ei^ht  shares  out  of  the  fifty-five  thou- 
sand issued  shares  were  represented  in  person  or  by 
proxy,  a  resolution  was  offered  by  one  of  the  stock- 
holders proposing  to  lease  the  Piedmont  and  Cumber- 
land road,  the  lessee  to  pay  all  the  costs  and  expenses 
of  operating  the  road,  and  to  receive  sixty  per  cent,  of 
the  gross  revenues,  and  accompanying  the  resolution 
was  a  draft  of  the  proposed  lease.  A  substitute  was 
moved  to  the  effect  that  the  proposed  lease  be  referred 
to  the  board  of  directors  for  examination,  with  a  view 
that  it  might  be  determined  whether  its  provisions 
would  "promote  and  protect  the  interests  of  the  com- 
pany." Thereupon  Governor  Whyte  proposed  the  fol- 
lowing amendment,  which  was  adopted  without  any  dis- 
senting vote,  80  far  as  the  minutes  disclose,  though  Mr. 
Shaw  was  present  in  person,  viz.,  ^^ Resolved^  That  the 
lease  proposed  be  referred  to  a  committee  of  three  stock- 
holders, to  report  as  to  the  propriety  of  its  acceptance, 
to  an  adjourned  meeting  of  the  stockholders,  and  when 
this  meeting  adjourns,  it  shall  be  adjourned  to  the  fif- 
teenth day  of  March,  1890,  at  12  M.,  at  this  place, 
when    this  subject   shall    be  considered."      On  the  fif- 
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teenth  of  March,  when  the  meeting  of  stockholders  re- 
convened, the  committee  appointed  under  Governor 
Whyte's  resolution  reported  the  form  of  lease  which 
they  had  prepared,  varying  somewhat  the  terms  of  the 
one  proposed  at  the  meeting  in  January,  and  recom- 
mended that  the  percentage  of  gross  earnings  to  be  paid 
to  the  West  Virginia  Central  by  the  Piedmont  and 
Cumberland  should  be  sixty-three  per  cent,  instead  of 
sixty  per  cent. ;  but  no  action  was  taken  by  the  stock- 
holders, because  the  injunction  applied  for  and  issued 
the  day  previous  was  served  before  the  meeting  assem- 
bled. These  facts  demonstrably  show  the  error  of  the 
averment  which  charged  that  the  Messrs.  Davis  and 
Elkins  designed  to  use  the  power  which  they  held  as 
owners  of  a  majority  of  the  West  Virginia  Central's 
stock  to  compel  the  ratification  and  acceptance  of  a 
lease  which  they,  as  officers  of  the  West  Virginia  Cen- 
tral, had  agreed  on  with  themselves  as  officers  of  the 
Piedmont  and  Cumberland  road. 

We  come  now  to  the  averment  that  large  sums  of 
money  expended  on  account  of  construction  of  the  Pied- 
mont and  Cumberland  road  after  August  the  first,  1887, 
were  improperly  charged  to  the  West  Virginia  Central, 
and  improperly  paid  by  it  out  of  the  sixty  per  cent,  of 
gross  earnings  received  by  it  for  operating  the  Piedmont 
and  Cumberland  road,  whilst  they  should  have  been 
charged  to  the  Piedmont  and  Cumberland,  and  should 
have  been  paid  out  of  its  forty  per  cent,  of  those  earn- 
ings. The  total  aggregate  of  these  alleged  erroneous 
charges,  as  calculated  by  Major  Bulkley,  an  expert 
accountant  produced  by  the  plaintiif,  is  the  sum  of 
thirty-two  thousand,  two  hundred  and  forty-eight  dol- 
lars, and,  without  pausing  to  examine  the  lengthy  state- 
ment item  by  item,  we  will  assume  that  the  aggregate 
amount  was  improvidently  charged  to  the  West  Virginia 
Central,  and   that  upon  a  strictly  technical   system  of 
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accounting  the  whole  of  this  should  have  been  paid  by 
the  Piedmont  and  Cumberland  Company;  but  still  the 
material  question  recurs,  was  the  charge  of  this  sum  to 
the  West  Virginia  Central  as  made,  made  merely  in 
error  or  in  bad  faith  or  fraudulently?  If  made  in  good 
faith,  though  inaccurately  made,  a  Court  of  equity  has 
no  jurisdiction  at  the  suit  of  a  stockholder  to  readjust 
the  account.  Under  such  conditions,  the  company  inju- 
riously affected  must  itself  seek  the  appropriate  redress. 
Courts  cannot  intervene  in  the  absence  of  fraud  or  ille- 
gality, or  where  the  act  is  not  uUra  vires,  to  control, 
manage  or  regulate  corporate  business.  The  question 
oi ultra  vires  has  nothing  to  do  with  this  branch  of  the  case. 
The  leasing  of  the  one  road  by  the  other  was  perfectly 
lawful,  and  a  mere  dispute  as  to  the  method  of  keeping 
certain  of  the  accounts  between  them  could  not  raise  an 
issue  of  vltra  vires,  especially  when  there  is  no  unvarying, 
fixed  or  unbending  system  controlling  the  classification 
of  items  in  such  an  account  as  this.  But  the  evidence 
signally  fails  to  show  any  fraud  whatever  in  this  trans- 
action. It  is  often  a  debatable  matter  whether  particu- 
lar items  ought  to  be  charged  to  operating  expenses  or 
to  construction  account.  Different  accountants  may  hon- 
estly disagree  as  to  which  of  the  two  accounts  a  given 
item  should  be  charged.  Necessarily,  then,  some  officer 
of  the  lessee  company  must,  in  the  first  instance,  decide 
the  question.  If  he  decides  wrongly,  it  does  not  follow 
that  he  has  decided  wrongfully  or  fraudulently.  This  is 
made  perfectly  clear  by  Mr.  Keyser  in  his  intelligent  tes- 
timony, from  which  we  now  quote  briefly:  "Taking  the 
two  accounts  together  and  looking  at  them  from  all  the 
light  that  I  can  get,  I  should  say  the  president  of  the 
West  Virginia  Central  and  Pittsburg  Railway  Company, 
had  dealt  liberally  by  the  Piedmont  and  Cumberland 
road  in  his  method  of  charging  these  accounts.  If  the 
system  of  an  accountant  was  to  be  adopted,  and  every 
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item  charged  upon  the  strict  basis  of  a  construction 
account,  I  think  the  carrying  out  of  that  principle  would 
eliminate  a  large  amount  of  these  charges  against  the 
Piedmont  and  Cumberland  road  growing  out  of  the  flood* 
In  other  words,  I  cannot  see  how  the  president  could  be 
tied  down  to  any  strictly  defined  method  of  accounting 
that  would  enable  him  to  accept,  on  the  one  side,  Mr. 
Bulkley'fl  accounts,  and,  on  the  other  side,  justify  him 
in  his  method  of  charging  the  Piedmont  and  Cumber- 
land road  with  these  large  items  of  practical  repairs, — 
because  that  is  what  they  were,  growing  out  of  an  unu- 
sual and  disastrous  flood.  *  *  *  *  j  think  the  dis- 
cretion in  a  case  of  this  kind  should  be  placed  in  the 
hands  of  the  president,  in  the  absence  of  anything  which 
binds  it  down  by  any  definite  rule,  as  adopted  by  the 
two  companies.  *  *  ♦  ♦  j  think  in  this  case,  and 
I  speak  now  as  a  stockholder  in  the  West  Virginia  Cen- 
tral road,  that,  looking  at  these  accounts,  and  looking 
at  the  lease,  as  I  did  when  I  was  on  the  committee,  and 
in  the  absence  of  anything  in  the  way  of  a  definite, 
clear  provision  for  this  business  between  the  two  compa- 
nies, that  the  matter  of  stating  the  accounts  has  been  a 
fair  one  on  the  part  of  the  president,  and  if  I  were  to 
criticize  it  at  all  I  should  say  he  leaned  against  the 
interests  of  the  Piedmont  and  Cumberland  Railroad  in 
charging  rather  too  much." 

But  there  is  still  another  view  of  the  subject.  Whilst 
President  Davis  charged  up  this  sum  of  $32,248  to  the 
West  Virginia  Central,  he  charged  to  the  Piedmont  and 
Cumberland  a  much  larger  sum  for  other  and  difi'erent 
expenses,  which  ought  to  have  been  paid  by  the  West 
Virginia  Central;  and,  therefore,  whatever  error  he  made 
in  the  first  instance  was  more  than  counterbalanced  by 
the  subsequent  error  against  the  Piedmont  and  Cumber- 
land road. 

There  is  one  other  account  alluded  to,  which  may  be 
disposed  of  in  a  very  few  words.     There  is  an  allegation 
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that  there  is  money  due  by  the  Piedmont  and  Cumber- 
land for  advances  made  to  it  by  the  West  Virginia  Cen- 
tral for  original  construction,  and  growing  out  of  other 
dealings  since.  The  evidence,  however,  shows  that  it  is 
the  West  Virginia  Central  which  is  indebted  to  the 
Piedmont  and  Cumberland. 

What  we  have  said  in  considering  the  subjects  just 
discussed  applies  equally  to  so  much  of  the  prayer  of 
the  bill  as  relates  to  the  relief  sought  by  way  of  account, 
and  without  repetition  we  need  only  add,  that  the  plain- 
tiff has  failed  to  support  by  evidence  the  averments  upon 
which  the  jurisdiction  to  grant  that  particular  relief 
depends.  There  is  no  pretence  that  the  two  companies 
had  not  the  necessary  powers,  under  their  charters  and 
under  the  law,  to  enter  into  the  business  relations  out 
of  which  these  questions  of  account  arose.  The  trans- 
actions themselves  were  not  illegal,  and  however  errone- 
ous the  accounts  may  be  conceded  to  be,  when  considered 
from  the  standpoint  of  a  professional  accountant,  there 
has  been  literally  nothing  adduced  to  show  that  the 
alleged  errors  were  fraudulently  or  designedly  committed, 
with  a  view  of  benefiting  the  stockholders  of  the  Pied- 
mont and  Cumberland  Company  at  the  expense  of  the 
Stockholders  of  the  West  Virginia  Central  Company. 

Nor  does  the  making  of  a  lease  by  the  Piedmont  and 
Cumberland  road  to  the  West  Virginia  Central  Company 
necessarily  depend  upon  the  state  of  antecedent  accounts 
between  the  two  companies.  Whatever  unadjusted  or 
erroneously  adjusted  accounts  there  may  be  can  as  read- 
ily be  balanced  and  settled  after,  as  before,  a  lease  has 
been  executed.  And  if  the  proposed  lease  be  not  ultra 
vires  or  unlawful  or  fraudulent,  no  Court,  at  the  instance 
of  a  minority  stockholder,  or  at  the  instance  of  any  one 
else,  has  the  power  or  the  right  to  restrain  the  majority 
from  dealing  with  the  property  as  they  may  deem  most 
advantageous  to  their  own  interests.     Any  other  doc- 
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trine  would  put  it  in  the  power  of  a  single  stockholder, 
owning  but  one  share  out  of  many  hundreds,  to  transfer 
the  entire  management  of  a  corporation  to  a  Court  of 
equity  and  would  effectually  destroy  the  right  of  the 
owners  of  the  property  lawfully  to  control  it  themselves. 
It  would  make  a  Court  of  equity  practically  the  guar- 
dian, so  to  speak,  of  such  a  corporation,  and  would  sub- 
stitute the  Chancellor's  belief  as  to  what  contracts  a 
corporation  ought,  as  a  matter  of  expediency,  or  policy, 
or  business  venture  to  make,  instead  of  allowing  such 
questions  to  be  settled  by  the  persons  beneficially  inte- 
rested in  the  property.  No  such  arbitrary  or  dangerous 
power  has  ever  been  claimed  by  any  Court,  and,  if  laid 
claim  to,  it  would  never  be  tolerated  in  t^  free  govern- 
ment. 

The  injunction  granted  on  March  the  fourteenth,  1890, 
prohibited  the  making  of  a  lease  upon  the  terms  of  sixty 
per  cent,  of  the  gross  earnings  or  any  other  lease,  until 
the  further  order  of  the  Court.  Apart  from  all  ques- 
tions of  vUra  vires,  illegality,  and  fraud,  this  power  thus 
assumed,  undertook  to  reserve  to  the  Court  the  author- 
ity to  prescribe  the  terms  of  any  lease,  because  it  pro- 
hibited the  making  any  lease,  without  the  Court's  leave. 
When  the  terms  are  not  agreed  to,  the  conditions  not 
named  and  the  covenants  not  formulated,  what  authority 
exists  in  the  Chancellor  to  assume  in  advance  that  an 
act  uUra  vires,  or  that  fraud  or  illegality  will  be  at- 
tempted ?  In  the  case  at  bar  the  lease  which  was  actu- 
ally prepared  under  the  circumstances  we  have  already 
stated  at  large — which  are  a  flat  negation  of  any  fraud  or 
secrecy — made  no  provision  for  a  sixty  per  cent.,  but  for 
a  sixty-three  per  cent,  proportion  of  the  gross  earnings, 
and  there  is  nothing  to  show — even  if  we  had  the  right 
to  go  into  an  examination  of  the  subject — that  such  a 
proportion  of  the  gross  earnings  would  be  an  unfair  or 
inadequate  rental.     As  the  Court  had  no  power  to  decree 
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a  lease,  so  it  had  no  power  to  prescribe  the  terms  of  one. 
It  could  prohibit  the  doing  of  an  act  tdtra  vires,  illegal 
or  fraudulent,  beyond  that  it  could  not  go.  As  no  such 
act  was  before  it,  it  did  right  in  dissolving  the  injunction, 
and  in  dismissing  the  bill. 

For  the  reasons  we   have  given  we  will  affirm  the 
decree  appealed  from. 

Decree  affirmed^  with 
costs  above  and  below. 
(Decided  11th  January,  1894.) 


Levi  Z.  Condon  vs,  Jane  Sprigg  and  Horace  Sprigg. 

Pleading — Amendment  of  Declaration— Negligence — Lidbilitg 

— Nuisance, 

A  declaration  may  be  amended  by  striking  out  the  name  of  the 
plaintifl*  suing  as  next  friend  of  his  wife,  the  person  in  interest, 
and  making  him  as  hushand,  joint  plaintiff  with  his  wife,  al- 
though the  writ  is  not  amended. 

H.  conveyed  to  the  defendant  without  his  knowledge,  two  lots, 
and  placed  the  deed  for  the  same  on  record,  without  his  consent. 
Subsequently  H.  having  sold  one  of  the  lots,  applied  to  the  de- 
fendant to  execute  a  deed  for  the  same  to  the  purchaser,  which 
he  did,  and  therein  acknowledged  the  receipt  of  the  purchase 
money,  and  warranted  specially  the  property  granted.  The 
defendant  claimed  that  the  first  intimation  he  had  of  the  two 
lots  being  conveyed  to  him  was  when  H.  requested  him  to  exe- 
cute a  deed,  and  that  he  immediately  requested  him  to  convey 
the  lots  to  somebody  else,  as  he  objected  to  have  them  stand  in 
his  name.  The  defendant  testified,  that  when  he  executed  the 
first  deed,  he  supposed  it  included  both  lots,  and  that  H.  told  him 
it  did,  and  he  never  knew  to  the  contrary  until  he  was  sued  by 
the  plaintiff.  H.  testified  that  he  told  the  defendant  the  deed 
conveyed  only  one  lot.    The  defendant  was  a  man  of  large  bus- 
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ioess  experience,  especially  in  the  purchase  and  sale  of  real 
estate.  The  second  deed  being  for  the  premises  where  the  plain- 
tiff fell  and  was  injured,  was  not  executed  by  the  defendant 
until  after  the  occurrence.     Held  : 

That  the  defendant  was  chargeable  with  liability  for  the  injury 
occasioned  by  the  dangerous  condition  of  the  premises,  of  which 
he  was  the  owner,  he  having  failed  to  take  prompt  steps  to 
divest  himself  of  the  title  upon  learning  that  it  had  been  con- 
veyed to  him. 

An  area,  twelve  or  fourteen  feet  long,  two  feet  seven  inches  wide, 
and  twelve  or  fourteen  inches  deep,  in  front  of  a  dwelling-house 
on  a  public  street,  without  fence  or  gate  to  prevent  any  one  falling 
therein,  is  a  nuisance. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
The  case  is  stated  in  the  opinioa  of  the  Court. 

First  Exceptiariy  taken  to  the  leave  given  by  the  Court 
to  amend  the  declaration,  is  stated  in  the  opinion  of 
this  Court. 

Second  Eocception. — The  plaintiflF  offered  five  prayers, 
the  fifth  of  which  only,  as  follows,  need  be  reported: 

5.  That  if  the  jury  find  that  the  plaintiff,  Jane  Sprigg, 
was  lawfully  passing  along  the  footway  or  pavement  on 
Whatcoat  street,  in  the  City  of  Baltimore,  and  using 
reasonable  care  and  caution,  and  fell  into  an  area  or 
excavation  in  said  footway  or  pavement  in  front  of  a 
certain  house  oh  said  street,  and  that  the  defendant  was 
the  owner  of  said  house,  and  that  said  area  or  excava- 
tion was  put  there  for  the  purpose  of  giving  light  to  the 
basement  of  said  house  and  an  entrance  from  the  street 
into  said  basement,  and  was  open  and  unprotected,  and 
the  said  plaintifi*  suflfered  injury  therefrom,  then  their 
verdict  should  be  for  the  plaintifi*;  and  in  assessing  the 
damage  they  are  to  consider  the  condition  of  the  plain- 
tifi" before  the  injury,  as  compared  with  her  present  con- 
dition in  consequence  of  said  injury,  and  whether  the 
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said  injury  is  in  its  nature  permanent,  and  how  far  it 
is  calculated  to  disable  the  plaintiff  from  engaging  in 
those  employments  and  pursuits  for  which,  in  the  ab- 
sence of  said  injury,  she  would  have  been  qualified,  and 
also  the  physical  and  mental  suffering  to  which  she  was 
subjected  by  reason  of  the  said  injury,  and  to  allow  such 
damages  as  in  their  opinion  will  be  a  fair  and  just  com- 
pensation for  the  injury  which  the  plaintiff  has  thus 
sustained. 

The  defendant  asked  for  the  following  instriictions: 

1.  That  there  is  not  sufficient  evidence  in  this  case, 
legally,  to  show  that  the  accident  complained  of  was 
caused  by  any  act  or  neglect  of  the  defendant  Condon, 
or  to  show  such  ownership,  occupation,  control  or  pos- 
session of  the  premises  in  the  declaration  mentioned, 
as  would  make  him  legally  responsible  for  said  acci- 
dent. And  the  verdict  of  the  jury  must  be  for  the  de- 
fendant. 

2.  If  the  jury  find  that  the  witness  Haines  put  the 
property  mentioned  in  the  deed  from  Holland  to  the 
defendant,  in  the  name  of  him,  the  defendant,  without 
his  consent,  and  that  he  never  assented  to  or  accepted 
said  deed,  nor  accepted  said  conveyance  to  him,  and  that 
he  executed  the  two  other  deeds  described  in  the  evi- 
dence only  for  the  purpose  of  disclaiming  said  property 
in  said  deeds  described  and  getting  the  same  out  of  his 
name,  then  their  verdict  ought  to  be  for  defendant. 

3.  If  the  jury  believe  the  evidence  of  Condon  and  of 
Haines,  offered  in  the  case,  then  there  is  no  sufficient 
evidence  on  the  part  of  the  plaintiffs  legally  sufficient 
to  show  that  the  accident  complained  of  was  caused  by 
any  act  or  neglect  of  the  defendant,  or  to  show  such 
ownership,  occupation,  control  or  possession  of  the  pre- 
mises in  the  declaration  mentioned  as  would  make  him 
legally  responsible  for  said  accident,  and  their  verdict 
ought  to  be  for  the  defendant. 
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The  Court  (Ritchie,  J.,)  rejected  the  plaintiflFs'  first, 
second,  third,  and  fourth  prayers,  and  granted  their 
fifth  prayer  in  connection  with  and  subject  to  the  de- 
fendant's second  prayer;  and  rejected  the  first  and  third 
prayers  of  the  defendant,  and  granted  bis  second  prayer. 
The  defendant  excepted.  The  jury  gave  a  verdict  for 
the  plaintifl's  for  $1,900,  and  judgment  was  entered  ac- 
cordingly.    The  defendant  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

Julian  I.  Alexander,  (with  whom  was  Joseph  C.  France, 
on  the  brief,)  for  the  appellant. 

H,  P.  Jordan,  and  R,  E,  Jordan,  for  the  appellees. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  for  the  recovery  of  dam- 
ages for  a  nuisance.  The  suit  was  originally  brought 
in  the  name  of  Jane  Sprigg,  by  Horace  Sprigg,  her  next 
friend.  Subsequently  the  plaintiff  moved  to  amend  the 
declaration  by  striking  out  the  name  of  **  Horace  Sprigg 
as  next  friend,"  and  to  make  Horace  Sprigg,  the  hus- 
band of  Jane,  a  joint  plaintiff  with  her.  Leave  was 
granted,  the  amendment  made,  and  the  defendant 
excepted.  It  is  contended  by  the  defendant,  that  the 
amendment  was  improperly  allowed,  because  the  writ 
was  not  also  amended,  and  that,  under  the  present  state 
of  the  pleadings,  the  action  cannot  be  maintained. 

In  this  view  we  do  not  concur,  and  think  the  ques- 
tion has  been  conclusively  determined  by  this  Court  in 
Treuach  vs.  Kamke,  63  Md.,  282.  The  writ  has  accom- 
plished its  purpose,  when  the  parties  are  before  this 
Court.  The  plaintiffs  are  voluntarily  in  Court,  and  the 
defendant  in  obedience  to  the  mandate  of  the  Court,  is 
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required  to  appear.  If,  for  the  purpose  of  the  plaintiflFs' 
case,  it  had  been  requisite  to  change  the  form  of  action, 
then  an  anaendraent  of  the  writ  might  have  been  neces- 
sary. We  find  no  error  in  the  Court's  action  in  making 
the  amendment.  There  was  no  oral  argument  in  this 
Court  on  the  demurrer  to  the  equitable  plea,  nor  do  we 
find  any  reference  to  it  in  the  appellant's  brief,  we  there- 
fore infer  that  the  question  is  not  before  us  for  our  con- 
sideration. 

The  facts  of  this  case  are,  that  the  plaintiflF,  Jane 
Sprigg,  sustained  serious  injury  whilst  passing  along 
the  west  side  of  Whatcoat  street,  a  public  thoroughfare 
of  the  City  of  Baltimore,  by  falling  into  an  area  or  open- 
ing, in  front  of  a  dwelling-house  on  said  street.  This 
area  is  used  as  an  entrance  to  the  basement  of  the  dwell- 
ing, which  has  a  front  of  twelve  or  fourteen  feet.  This 
area  is  about  twelve  or  fourteen  inches  in  depth,  and 
extends  the  full  length  of  the  front  of  the  house,  and 
has  a  uniform  width  of  two  feet  and  seven  inches  to  the 
coping.  The  pavement  is  eight  feet  and  two  inches  in 
width  from  the  house  front  to  the  gutter.  The  night 
on  which  the  accident  happened  was  so  dark  that  the 
plaintiflF  could  not  see  the  pavement  at  her  feet.  She 
was  not  aware  of  the  existence  of  the  opening,  nor  did 
she  know  that  there  was  any  basement  to  the  house. 
The  area  was  without  fence  or  gate  to  prevent  any  one 
falling  therein. 

The  chief  controversy  in  this  case  arises  out  of  the 
conflict  of  testimony  as  to  the  ownership  of  the  prop- 
erty. At  the  time  of  the  accident  the  Land  Records  of 
Baltimore  City  disclosed  the  fact  that  the  paper  title  to 
the  premises  was  in  the  defendant.  It  appears  from  the 
testimony  in  the  record  that  the  premises  had  been  con- 
veyed to  the  defendant,  before  the  happening  of  the  acci- 
dent, without  his  knowledge,  and  the  deeds  for  the  same 
placed  upon  the  Land  Records  without  his  consent  by  an 
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office  companion  of  the  defendant,  a  Mr.  Haines.     Subse- 
quently, Haines  having  sold  one  of  the  lots,  applied  to  the 
defendant  to  execute  a  deed  for  the  same  to  the  purchaser, 
which  he  did,  and  in  which  he  acknowledged  the  receipt 
of  the  sum  of  six  hundred  dollars,  the  whole  purchase 
money,    and  therein  warranted   specially  the   property 
granted  with  such  further  assurances  as  might  be  requisite. 
The  defendant  claims  that  the  first  intimation  he  had  of 
the  two  lots  being  conveyed  to  him,  was  when  Haines 
requested  him  to  execute  a  deed,  and  that  he  immedi- 
ately requested  him  to  convey  the  lots  to  somebody  else, 
as  he  objected  to  their  being  in  his  name.     When  he 
executed  the  first  deed,  he  says,  he  supposed  that  both 
lots  had  been  included  in  it,  and  that  he  never  knew  to 
the  contrary  until  this  suit  was  brought  by  the  plaintifl*. 
The  second  deed  was  not  executed  by  the  defendant  for 
the  premises  where  the  accident  happened,  until  after  the 
plaintiff  had  fallen  into  the  area-way  and  was  injured, 
and  not  until  after  this  suit  was  instituted.     The  second 
deed,  like  the  former,  contains  a  receipt  for  purchase 
money  and  guarantees  and  assurances  of  title.      It  is 
quite  clear  that  if  Haines  caused  the  property  to  be 
conveyed  to  the  defendant  without  his  knowledge,  and 
placed  the  deed  on  record  without  his  consent,  the  de- 
fendant, under  the  circumstances  of  the  case,  could  not 
be  held  responsible  for  the  injuries   resulting   to  the 
plaintiff  from  the  accident.      There  can   be  but  small 
doubt  as  to  the  motive  of  Haines  in  thus  concealing  the 
title  of  the  property,  and  placing  the  same  in  the  de- 
fendant. 

The  defendant,  however,  cannot  be  affected  with  a 
fraudulent  delivery  of  the  deed,  any  more  than  he  can 
be  held  responsible  for  any  other  fraud,  in  the  commis- 
sion of  which  he  has  had  no  part.  Leppoc^  et  al,  vs. 
National  Union  Bank  of  Maryland,  32  Md,,  143. 

But,  after  the  defendant  was  informed  of  Haines'  con- 
duct, it  then  became  incumbent  upon  him  to  take  prompt 
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action  for  his  o\Vn  protection.  Now,  what  did  he  do 
to  accomplish  this  purpose?  He  says,  he  told  Haines 
he  would  not  consent  to  have  the  title  remain  in  him, 
and  thereupon  Haines  presented  a  deed  for  his  execution, 
which  he  says,  Haiues  told  him  included  both  lots;  this 
Haines  denies,  and  says,  that  he  told  the  defendant  that 
it  was  a  deed  for  one  of  the  houses,  and  again  he  says, 
he  told  him  what  the  deed  was.  It  is  in  proof  that  the 
defendant  was  a  man  of  large  business  experience, 
especially  in  the  purchase  and  sale  of  real  estate,  and 
yet  with  the  knowledge  that  Haines  had,  without  his 
assent,  conveyed  this  property  to  him,  he  executes  a 
deed,  containing  guarantees  of  title,  &c.,  without  ever 
reading  it,  to  find  out  whether  by  executing  the  deed, 
he  had  divested  himself  of  the  ownership  of  the  property, 
and  released  himself  from  all  liability  concerning  it. 
It  was,  we  think,  the  duty  of  the  defendant  when  he 
became  cognizant  of  the  conduct  of  Haines,  in  seeking 
to  place  the  title  of  the  property  in  him,  to  have  taken 
prompt  steps  to  relieve  himself  from  complications, 
which,  under  the  circumstances,  might  be  fairly  expected 
to  follow.  It  must  have  been  apparent  to  the  defendant 
that  Haines  was  actuated  by  an  improper  motive  in  what 
he  had  done.  In  the  ordinary  transactions  of  life,  men 
do  not  convey  their  real  estate  to  strangers  for  the  pur- 
pose of  convenience. 

We  come  now  to  the  consideration  of  the  prayers. 
The  plaintiflfs'  fifth  prayer  was  granted  in  connection 
with  and  subject  to  the  defendant's  second  prayer. 
Standing  by  itself  the  plaintiffs'  fifth  prayer  substantially 
embodies  the  law  announced  by  this  Court  in  Irioin  vs. 
Sprigg,  6  Gill,  200,  which  has  been  approved  in  Oioings 
vs.  Jones,  9  Md.,  118,  and  in  other  cases.  That  which 
this  Court  said  in  Irtoin  vs.  Sprigg,  supra,  is  we  think, 
equally  applicable  here:  **The  existence  of  an  area,  open 
and  unprotected,  like  that  described  by  the  witnesses  in 
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this  case,  is  an  unauthorized  and  illegal  obstruction  of  a 
public  street  in  a  populous  city,  of  a  most  aggravated 
and  dangerous  character,  and  is  therefore  a  public  nuis- 
ance, yet  as  he  (the  defendant)  subsequently  became  the 
owner  of  the  house  to  which  it  belonged,  the  law  im- 
posed upon  him  the  obligation  to  render  it  secure." 
The  doctrine  of  this  case  was  much  criticized  at  the 
hearing  in  this  Court.  It  was  contended  that  the  case 
found  its  only  support  in  the  case  of  Coupland  V8,  Hard^ 
inghamy  3  Camp,,  398,  where  Lord  Ellbnborough  had 
delivered  the  opinion  of  the  Court,  and  that  since  then 
Coupland  vs.  Hardingham  had  been  overruled  in  Fisher 
vs.  Prowse,  2  Best  dk  Smith,  770.  However  this  may  be, 
we  think  the  doctrine  announced  in  Irwin  vs.  Sprigg,  is 
proper,  under  the  circumstances  shown  by  the  record  in 
this  case,  to  be  applied  here. 

As  to  the  questions  presented  in  the  defendant's  first 
and  third  prayers,  they  havd  received  sufficient  consid- 
eration, in  what  we  have  already  said,  and  we  think 
they  were  properly  rejected,  especially  when  taken  in 
connection  with  the  defendant's  second  prayer,  which 
was  granted,  and  gave  the  defendant  all  the  law  to 
which  he  was  fairly  entitled,  respecting  the  ownership 
of  the  property  in  question.  We  think  the  rulings 
of  the  Court  below  were  correct  upon  all  the  points 
raised  by  the  prayers.  The  judgment  must  therefore 
be  affirmed. 

Judgment  affirmed,  with  costs. 
(Decided  12th  January,  1894.) 


22  V.   78. 
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Augustus  Albert,  Plaintiff  and  Garnishee  va,  Augus- 
tus Albert,  Ac. 

Attachment —  Garnishee — Non- resident   Defendant —  Unauth - 
orized  appearance  by  Attorney — Appealable  order. 

An  uiiauthorized  appearance  by  attorney  for  a  garnishee  in  an 
attachment  suit,  should  be  stricken  out  on  motion  of  the  latter* 
although  he  is  plaintiff  in  the  suit  as  well  as  garnishee. 

An  order  overruling  a  motion  to  strike  out  un  unauthorized 
appearance  by  attorney  for  a  garnishee  in  an  attachment  against 
a  non-resident  defendant,  and  pleas  filed  in  the  name  of  the  gar- 
nishee on  his  behalf  and  that  of  the  non-resident  defendant,  is 
such  a  determination  of  the  rights  of  the  garnishee,  who  is  also 
plaintiff,  as  will  entitle  him  to  appeal  to  the  Court  of  Appeals 
under  section  2  of  Article  5  of  the  Code,  which  provides  that 
from  any  judgment  or  determination  of  any  Court  of  law  in  any 
civil  suit  or  action  any  party  may  appeal  to  the  Court  of  Appeals. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  ease  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  Roberts,  McSherry,  and  Briscoe,  J. 

W,  George  Weld,  for  the  appellant. 

**The  great  purposes  of  our  attachment  laws  are  by 
seizing  the  property  of  a  debtor  to  compel  his  appear- 
ance to  answer  the  demand  of  the  plaintiff  when  from 
non-residence  or  flight  he  is  beyond  the  process  of  our 
judicial  tribunals,  and  on  failure  of  appearance,  to  apply 
such  property  to  the  just  end  of  satisfying  his  debts." 

NoTK.    For  effect  of  a  Judgment  rendered  on  an  unauthorUed  appearance,  see 
note  to  WiUiamt  vs.  Jokuon,  (N.  C.)  21  L.  R.  A.,  848. 
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Bisewick  vs.  Davis j  19  Md.,  82,  91;  Barr  vs.  Pen^y,  3 
GUI,  326;  Stone  vs.  Mag}-ader,  10  G.  &J.,  383-386. 

' 'Attachment,  from  its  nature,  has  always  been  con- 
sidered as  intended  solely  for  the  benefit  of  our  citizens." 
Hepburn's  Casey  3  Bland,  119. 

'*A  copy  of  the  short  note  was  sent  with  the  summons, 
and  set  up  at  the  court-house  door,  and  so  returned  by 
the  sheriff.  The  design  of  this  is  to  give  notice  to  the 
defendant  of  the  cause  of  action  and  of  the  proceeding 
against  him,  that  he  might  be  brought  in  and  appear  to 
the  action."     Spear  vs.  Griffin,  23  J/d,  418,  430. 

The  foregoing  suffice  to  show  a  purpose  in  the  law  alto- 
gether foreign  to  the  evasion  attempted  in  this  case. 

Messrs.  Poe  and  Bose  claim  to  justify  their  action 
under  sec.  14  of  Art.  9  of  the  Code,  which  provides  that 
the  garnishee  ''may  plead  in  behalf  of  the  defendant 
any  plea  or  pleas  which  the  defendant  might  or  could 
plead  if  the  summons  had  been  served  upon  him  and  he 
had  appeared,"  notwithstanding  that  **the  defendant 
upon  his  appearance,  has  a  right  to  plead  for  himself, 
and  is  not  aflfected  by  the  pleas  put  in  for  him  by  the 
garnishee."     Spear  vs.  Griffin,  23  Md.,  418,  431. 

But  that  such  pleading  is  optional  with  the  garnishee 
is  plain  upon  authority,  even  where  he  is  a  third  party 
and  not  the  attaching  creditor.  He  has  a  right  to  ap- 
pear and  confess  assets  and  have  costs  allowed  out  of 
amount  in  his  hands.  Sec.  16  of  Art.  %  of  the  Code; 
Cockey,  Garnishee  vs.  Leister ,  12  Md.,  124. 

He  has  a  right  to  set  ofi*  his  own  claim  against  the 
fund  in  his  hands.  Peters  vs.  Cunninghaniy  Gai^nishee, 
dtc.y  10  Md.y  554;  Farmers,  dc..  Bank  vs.  Franklin  Bank 
of  BaUo.,  31  Md.,  404.  And  if  he  assumes  a  position 
of  a  litigant  he  may  become  liable  for  interest  and  costs. 
See  Chase  vs.  Manhardty  1  Bland,  333,  344;  Wilson  vs. 
Starr,  1  Har.  &  J.,  491;  Drake  on  Attachment,  sec.  662. 
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To  compel  a  garnishee  who  is  himself  the  plaintiflF  to 
defend  is  to  stultify  the  whole  proceeding,  the  gist  of 
which  is  that  he  from  its  very  nature  must  claim  and  not 
defend. 

The  case  of  Harding  vs.  HvU  dk  Tyson,  Garnishees,  dkc., 
5  H.  (&  «/.,  479,  is  cited  against  this  appellant,  but  it  is 
not  authority  upon  the  point  involved,  and  is  not  cited 
as  such  in  Mr,  Poe's  Work  on  Practice,  nor  in  any  other 
text-book.  In  that  case,  after  the  garnishees  had  ap- 
peared by  counsel  and  pleaded  nvUa  bona,  only,  and  issue 
had  been  joined  upon  the  general  replication,  and  the 
case  had  come  to  trial,  the  plaintiff  (another  party)  on 
the  strength  of  certain  written  certificates  in  garnishees' 
hand-writing  to  the  effect  that  they  had  never  authorized 
any  attorney  to  appear  for  them,  moved  to  strike  out 
their  appearance  but  was  not  allowed.  The  garnishees 
had  not  pleaded  on  behalf  of  the  defendant,  but  only 
on  behalf  of  themselves;  the  objection  wa^  not  made  by 
them,  (see  Kelso  vs.  Stigar,  et  al.,  75  Md.,  405,)  but  by 
the  plaintiff',  and  was  not  made  till  the  case  was  on 
trial.  No  opinion  is  reported  and  the  grounds  of  affirm- 
ance do  not  therefore  appear. 

An  objection  of  this  character  should  of  course  be 
made  before  issue  joined  or  trial  begun,  and  it  was  so 
done  in  the  case  at  bar.  The  case  of  Harding  vs.  HvU 
being  one  wherein  the  garnishees  had  not  pleaded  non 
osswnpsit  for  the  defendant,  but  only  nulla  bona  for 
themselves,  it  presents  no  analogy  to  the  case  at  bar 
whatever. 

The  claim  of  Messrs.  Poe  and  Rose  goes  so  far  that 
they  claim  the  right,  though  representing  an  adverse 
interest  and  against  his  express  prohibition,  to  appear 
for  and  plead  in  Augustus  Albert's  name,  and  not  only 
to  plead  through  him  non-assumpsit  for  the  non-resident 
defendant,  but  also  nulla  bona  for  himself. 

The  extent  of  an  attorney's  power  to  appear  in  a  case 
is  defined  in  Kd^  vs.  Stigar,  et  al.,  75  Md.,  405:     ''Un- 
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less  there  had  been  fraud  or  iiD position  practiced,  or  the 
party  himsdf  had  made  objection  to  the  vse  of  his  name^ 
the  Court  will  not  assume  that  the  attorney  bringing 
the  suit  acted  without  authority."  But  the  power  of 
an  attorney  is  not  as  extensive  as  that  of  his  client. 
White  V8,  Davidson,  8  Md,,  186.  There  may  be  cases 
where  it  would  be  proper  for  the  Court  to  interfere 
as  against  an  unauthorized  attorney.  Dorsey  vs.  Kyle, 
etal,.  30  Md.,  512.  An  attorney  can  not  enter  an  ap- 
pearance and  claim  an  appearance  fee  unless  he  has 
been  employed  or  his  services  accepted.  Neighbors,  et 
(d.  vs.  Maulsby,  41  Md.,  478. 

John  C.  Rose,  (with  whom  was  John  P.  Poe,  Attoimey- 
General,  on  the  brief,)  for  the  appellee. 

In  this  State  it  is  well-settled  law  that  an  appeal  does 
not  lie  from  an  order  of  the  Court  below,  unless  the 
order  appealed  from  settles  and  concludes  the  rights  of 
the  party  appealing,  or  denies  him  the  means  of  further 
prosecuting  or  defending  his  suit.  Gittings  vs.  State,  use 
of  Ockerme,  33  Md.,  461. 

The  order  appealed  from  in  this  case  is  in  no  sense  a 
final  one,  and  by  no  stretch  of  language  or  ingenuity  of 
reasoning  can  it  be  seriously  claimed  that  it  settles  or 
concludes  any  right  of  the  appellant;  nor  unless  his  case 
is  of  the  sort  that  he  cannot  successfully  prosecute  it 
unless  he  controls  both  sides  of  the  litigation,  can  it  be 
argued  that  the  order  appealed  from  prevents  him  from 
prosecuting  his  case.  His  only  right  is  to  maintain  his 
lien  upon  the  property  attached  until  the  case  is  finally 
concluded,  and,  if  he  secures  judgment  of  condemna- 
tion, to  have  the  property  attached  sold  to  satisfy  the 
judgment.  These  rights  of  his  are  absolutely  unaf- 
fected by  the  order  complained  of;  nor  is  he  denied  the 
means  of  prosecuting  his  suit.  He  is  at  perfect  liberty 
to  go  on   and  prove  that  the  defendant  is  indebted  to 
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him,  and  that  property  liable  to  attachmeot  for  the 
debts  of  the  defendant  was  taken  under  the  writ.  If 
he  succeeds  in  establishing  these  two  essential  positions, 
he  recovers  his  judgment  of  condemnation.  If  he  fails 
to  prove  them,  he  could  not  recover  in  any  event,  and 
the  order  appealed  from  obviously  does  not  deny  him  the 
means  of  proving  them.  It  is  respectfully  submitted, 
therefore,  that  even  if  the  order  appealed  from  was  erro- 
neous, the  appeal  will  have  to  be  dismissed. 

The  practice  has  long  been  established  in  this  State, 
that  if  the  non-resident  defendant  directs  the  garnishee 
to  plead  in  his  behalf,  the  latter  is  bound  to  do  so.  2 
Poe's  Practice,  sec,  533. 

Where  the  garnishee  is  a  different  person  from  the 
plaintiff,  he  may  doubtless  have  the  right  to  demand 
from  the  defendant  who  desires  him  to  defend  the  case, 
that  indemnity  against  costs  shall  be  furnished.  Where, 
as  in  this  case,  the  plaintiff  and  the  garnishee  are  the 
same  person,  the  situation  is  somewhat  different;  but 
whether,  in  this  case,  indemnity  could  be  required  by 
Mr.  Albert  against  garnishee's  costs,  is  not  important. 
If  such  indemnity  is  wanted,  it  must  be  demanded. 
The  record  fails  to  disclose  any  demand,  and  none,  in 
fact,  has  ever  been  made.  On  the  contrary,  the  under- 
signed, at  the  hearing  below,  stated,  that  such  indem- 
nity would  be  furnished  if  it  was  asked  for,  but  the 
appellant  did  not  accept  the  offer.  This  offer  is  now 
repeated. 

Not  only  has  the  practice  which  permits  and  requires 
the  garnishee  to  file  pleas  in  behalf  of  the  defendant  been 
long  established,  but  the  very  question  raised  by  this 
appeal  has  been  expressly  decided  by  this  Court  in  favor 
of  the  appellee,  this  Court  having,  in  the  case  of  Hard- 
ing  V8.  HuU  and  Tyson,  Oamishees  of  Boyle,  5  H,  dc  J., 
479,  refused  to  strike  out  the  appearance  of  an  attorney 
for  the  garnishees,  although,  as  in  this  case,  the  garn- 
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ishees  claimed  that  they  had  not  authorized  his  appear* 
ance,  and  did  not  intend  to  contest  the  attachment.  If 
it  is  the  duty  of  an  impartial  and  disinterested  garn- 
ishee to  allow  defendant  to  defend  through  him,  it  is  an 
obligation  that  the  Courts  will  enforce  upon  a  garnishee 
who  is  also  plaintiff. 

Courts  will  not  reverse  a  long  established  practice  for 
the  purpose  of  enabling  a  man  to  control  both  sides  of 
a  litigation.  The  original  theory  of  the  attachment 
laws  was,  of  course,  to  compel  the  appearance  of  the 
-defendant,  and  when  he  so  appeared,  the  attachment 
was  at  once  dissolved. 

The  first  and  great  breach  in  this  theory  was  made  by 
the  Act  now  codified  as  section  14  of  Article  9  of  the 
Code  of  Public  General  Laws,  which  provides  that  the 
garnishee  **may  plead  in  behalf  of  the  defendant,  any 
plea  or  pleas  which  the  defendant  might  or  could  plead 
if  the  summons  had  been  served  upon  him  and  he  had 
appeared."  By  the  passage  of  this  Act  the  General 
Assembly  abandoned  any  attempt  to  punish  the  non- 
resident debtor  for  not  appearing  to  the  short  note  case, 
and  said  to  him  in  effect,  you  may  in  future  defend  your 
attached  property  or  have  it  defended  without  subjecting 
yourself  to  the  liability  of  a  personal  judgment. 

The  law  still  held  out  to  the  debtor  a  reward  for  ap- 
pearing, for  if  he  appeared  the  attachment  was  dis- 
solved. Still  later,  however,  by  the  Acts  now  codified 
as  section  19  of  Article  9  of  the  Code  of  Public  General 
Laws,  the  Legislature  withdrew  this  inducement,  and 
provided  that  an  appearance  of  the  defendant  should 
not  dissolve  the  attachment  unless  bond  was  given  in 
the  value  of  the  property  attached.  The  attempt,  there- 
fore, to  compel  or  induce  the  appearance  of  the  defendant 
by  attachment  proceedings  was  long  ago  abandoned. 
The  object  of  our  non-resident  attachment  laws  is  now 
simply  to  subject  such  of  the  property  of  non-resident 
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debtors  as  may  be  found  within  the  State  to  the  juris- 
diction of  our  Courts.  Chase  vs.  ManharcU,  1  Bland, 
344. 

As  our  law  and  practice  now  stand,  it  is  certain  that 
where  the  plaintiff  and  the  garnishee  are  different  per- 
sons, the  non-resident  defendant  may  defend  without 
subjecting  himself  to  liability  to  a  personal  judgment. 
The  fact  that  the  plaintiff  lays  the  garnishment  in  hi& 
own  hands  cannot  deprive  the  defendant  of  this  right. 

The  order  appealed  from  did  the  appellant  no  damage. 
As  plaintiff,  he  cannot  complain  that  he  has  been  called 
on  to  prove  his  case.  As  garnishee,  he  is  not  aggrieved 
because  he  is  required  to  do  what,  the  uniform  practice^ 
and  law  of  the  State  compel  garnishees  to  do. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  an  order  of  the  Supe- 
rior Court  of  Baltimore  City,  overruling  a  motion  to 
strike  out  an  alleged  unauthorized  appearance  by  attor- 
ney for  the  garnishee  in  an  attachment  suit,  and  to  strike 
out  certain  pleas  filed  in  the  name  of  the  garnishee  on 
his  behalf  and  that  of  the  non-resident  defendant. 

By  the  fourteenth  section  of  Article  nine  of  the  Code 
of  Public  General  Laws  it  is  provided  that  the  garnishee 
in  every  attachment  issued  in  pursuance  of  the  preceding 
sections  may  plead,  in  behalf  of  the  defendant,  any  plea 
or  pleas  which  the  defendant  might  or  could  plead  if  the 
summons  had  been  served  upon  him,  and  he  had  ap- 
peared. 

There  can  be  no  doubt  that  a  non-resident  has  the  right 
to  appear  to  the  action,  and  defend  the  same  by  subject- 
ing himself  to  the  jurisdiction  of  the  Court. 

And  under  the  statute  the  garnishee  can  plead  in 
behalf  of  the  defendant  any  plea  which  he  might  or 
could  plead,  if  he  had  appeared.  In  the  case  of  Potomac 
Steamboat  Co.,  et  al.  vs.  Clyde,  51  Md.,  178,  where  a  non- 
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resident  defendant  appeared  by  attorney  for  the  purpose 
of  moving  that  the  judgment  of  condemnation  be  stricken 
out,  and  the  execution  thereon  quashed,  it  was  decided 
that  there  could  be  no  doubt  of  the  legal  right  of  the 
defendant  to  appear  for  that  purpose  in  the  attachment 
case,  without  thereby  being  within  the  jurisdiction  of 
the  Court  in  respect  to  the  suit  against  him  personally. 
There  was  no  appearance  in  that  case  to  the  action  of 
as&umpsit,  nor  a  plea  to  the  merits  of  the  cause,  which 
could  be  construed  as  a  submission  to  the  jurisdiction  of 
the  Court. 

In  the  case  of  Greenbury  B,  Wilson  vs,  Greenbury  B. 
WUsorij  Garnishee  of  Samuel  M,  Tinsley  and  John  A.  Keedy^ 
8  CHUy  192,  an  attachment  was  issued  by  the  plaintiff, 
and  laid  in  his  own  hands  as  garnishee.  There  was  an 
appearance  to  the  capias  by  the  garnishee,  and  a  plea  of 
non-assumpsit  and  nulla  bona,  upon  which  issues  were 
joined.  But  in  that  case  there  seems  to  have  been  a 
voluntary  appearance,  and  no  objection  to  either  the 
appearance  or  the  pleas.  The  case  of  Harding  vs.  Hull 
and  Tyson^  Garnishees  of  Boyle,  5  H,  dk  J.,  478,  relied  on 
by  the  appellee,  was  where  an  attachment  had  been  laid 
in  the  hands  of  Hull  and  Tyson  who  appeared  by  coun- 
sel, and  pleaded  ntdla  bona,  to  which  there  was  a  general 
replication  and  issue  joined.  At  the  trial,  the  plaintiff 
read  in  evidence  certain  written  certificates,  which  were 
admitted  by  the  garnishees'  counsel  to  be  in  their  hand- 
writing, stating  that  at  the  time  of  laying  the  attach- 
ment in  their  hands  they  had  funds  belonging  to  Boyle, 
and  that  they  never  authorized  any  attorney  to  appear 
for  them  to  contest  the  same.  The  plaintiff  thereupon 
prayed  the  Court  to  strike  out  the  appearance  by  coun- 
sel, which  was  refused  by  the  Court.  There  was  no 
opinion  in  this  case  filed  by  the  Court,  stating  the 
grounds  of  its  conclusion,  but  it  bears  no  analogy  to  the 
case  now   under  consideration.      In    Harding  vs.    Hull, 
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supra,  the  garnishees  had  not  pleaded  non-assumpsit  for 
the  defendant,  but  only  nulla  bona  for  themselves,  and 
the  motion  to  strike  out  was  not  made  by  the  garnisheeSy 
but  by  the  plaintiff. 

The  case  now  under  consideration  is  somewhat  anom- 
alous in  its  character,  and  different  from  the  adjudicated 
cases.  The  facts  are  these:  On  the  8th  of  April,  1892, 
Augustus  Albert,  a  resident  of  Baltimore  City,  sued  out 
a  writ  of  attachment  against  Edward  Lauterbach,  a  non- 
resident of  the  State,  and  caused  it  to  be  laid  in  his  own 
hands  as  garnishee.  On  the  25th  of  April,  1892,  Messrs. 
John  P.  Poe  and  John  C.  Rose,  two  members  of  the  Bal- 
timore bar,  entered  their  appearance  on  behalf  of  the 
garnishee,  and  filed  pleas  of  non-assumpsit  and  nvUa  bona. 
Shortly  afterwards,  Albert,  as  plaintiff  and  garnishee, 
filed  a  petition  asking  to  have  the  appearance  for  him  as 
garnishee  and  the  pleas  filed  in  his  name  stricken  out,  as 
unauthorized,  and  as  a  wrongful  invasion  of  his  right  to 
be  represented  by  counsel  of  his  own  selection.  This 
motion  was  overruled.  Now,  it  is  well  settled  that  a 
garnishee  stands,  in  all  respects,  in  a  situation  exactly 
similar  to  that  of  a  defendant  debtor.  He  may  contest 
the  claim  made  against  him,  but  if  he  does  so  he  is  liable 
to  costs.  He  may  not  only  defend  his  own  interest  as  a 
mere  neutral  in  the  controversy  between  the  plaintiff 
and  the  defendant,  but  he  may  assume  the  character  of 
an  ally  of  the  defendant.  He  is  allowed  to  plead  and 
defend  his  rights,  for  him  and  in  his  behalf.  Wilson 
vs.  Starr,  1  H.  dk  «/.,  491.  But,  if  he  contests  the  plain- 
tiff's right  to  recover,  the  reason  and  justice  of  the  case 
require  that  he  shall  be  chargeable  with  costs.  Chaise 
vs.  Manhardt,  1  Bland,  344,  and  cases  there  cited.  It  is 
insisted,  upon  the  part  of  the  appellant,  that  while  the 
garnishee,  under  the  statute  ^'may  plead  in  behalf  of 
the  defendant,"  &c.,  yet  such  pleading  is  optional  with 
him,  and  cannot  be  had  without  his  authority  and  against 
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his  consent.  And  in  this  view  we  all  concur.  It  has  been 
the  established  practice  in  this  State  that  an  attorney 
cannot  enter  an  appearance  and  claim  to  be  entitled  to 
the  usual  appearance  fee,  unless  he  has  been  employed, 
or  his  services  have  been  accepted.  NeighborSj  et  al.  vs, 
Manlsby,  41  Md,y  480.  In  the  case  of  Kelso  vs.  Stigar, 
et  ah,  75  Md,,  405,  this  Court  by  Chief  Justice  Alvey 
says,  that  unless  there  had  been  fraud  or  imposition 
practiced,  or  the  party  himself,  had  made  objection  to  the 
use  of  his  name,  the  Court  will  not  assume  that  the  attor- 
ney bringing  the  suit  had  acted  without  authority. 

Manifestly,  therefore,  where,  as  in  the  case  at  bar, 
the  party  himself  makes  objection  to  the  use  of  his  name, 
the  motion  to  strike  out  should  prevail. 

But  it  is  urged  upon  the  part  of  the  appellee  that  to 
sustain  the  contention  of  the  appellant  would  enable  a 
party,  where  he  is  both  plaintiff  and  defendant,  to  con- 
trol both  sides  of  a  litigation,  and  in  a  controversy,  the 
object  of  which  is  to  subject  a  third  person's  property  to 
the  claim  of  the  plaintiflF. 

Ordinarily,  and  as  a  general  rule,  an  action  at  law 
cannot  be  maintained  where  the  same  person  is  one  of 
the  plaintiflFs,  and  is  also  sole  or  one  of  several  defend- 
ants. But  there  is  no  hardship  or  injustice  imposed  on 
the  non-resident  from  the  view  we  take  of  the  case  at 
bar.  The  non-resident  defendant  has  a  right  to  appear, 
and  upon  his  appearance,  has  a  right  to  plead  for  him- 
self and  is  not  affected  by  the  pleas  put  in  for  him  by  the 
garnishee.     Spear,  et  al,  vs.  Griffin,  Gam.,  23  Md.,  418. 

He  is  deprived  of  no  right,  and,  like  other  suitors,  is 
simply  required  to  submit  to  the  jurisdiction  of  the  Court 
before  he  can  avail  himself  of  its  protection.  It  would 
be  at  variance  with  every  rule  of  sound  pleading,  to  per- 
mit him  to  interpose  a  plea  to  the  merits  of  the  action, 
without  submitting  to  the  jurisdiction  of  the  Court. 
To  hold  otherwise  would  defeat  the  very  object  and  pol- 
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icy  of  our  attachment  laws,  which  are  intended  for  the 
benefit  and  protection  of  our  citizens.  Practically,  it 
would  enable  a  non-resident  defendant,  to  appear  and 
defend  his  suit,  through  an  unwilling  and  protesting 
garnishee,  by  a  plea  to  the  merits  of  the  action,  without 
subjecting  himself  to  the  Court's  jurisdiction. 

The  great  purposes  of  our  attachment  laws,  said  this 
Court  in  Risewick  vs.  Davis,  Gam,,  19  Md.,  83,  are,  by 
seizing  the  property  of  a  debtor  to  compel  his  appear- 
ance to  answer  the  demand  of  the  plaintiff  when,  from 
non-residence  or  flight,  he  is  beyond  the  process  of  our 
judicial  tribunal,  and,  on  failure  of  appearance,  to  apply 
such  property  to  the  just  end  of  satisfying  his  debts. 

We  know  of  no  rule  of  pleading  or  legal  principle 
that  would  sustain  the  position  contended  for  by  the 
appellee.  The  fact  that  the  attachment  is  laid  in  the 
plaintiff's  own  hands  does  not  affect  the  case.  A  garn- 
ishee is  not  a  party  to  the  action  in  the  sense  that  he  is 
required  to  make  defence  as  between  plaintiff  and  de- 
fendant. There  is  no  statute  in  our  State  requiring  him 
to  interpose  a  defence,  and  to  do  so  subjects  him  to  the 
expense  of  a  trial,  and  the  risk  of  a  judgment  against 
himself  for  costs. 

So  far  as  the  motion  to  dismiss  is  concerned,  we  have 
this  to  say,  that  the  Code,  sec  2,  Art.  5,  provides,  that 
from  any  judgment  or  determination  of  any  Court  of  law, 
in  any  civil  suit  or  action  *  *  *  ♦  any  parly  may 
appeal  to  the  Court  of  Appeals. 

We  think  the  order  of  the  Court  below  is  such  a  de- 
termination of  the  rights  of  the  party  as  entitles  the 
appellant  to  an  appeal. 

For  the  reasons  we  have  assigned,  we  reverse  the  judg- 
ment below. 


(Decided  12th  January,  1894.) 
Bryan,  J.,  dissented. 


Judgment  reversed. 
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Party  wall — Right  to  Take  down  and  Rebuild. 

A  wall  built  partly  on  the  ground  of  one,  and  partly  on  the  ground 
of  another  of  two  adjoining  owners,  the  portions  of  which  they 
owned  in  severalty  with  an  easement  for  the  support  of  the  rear 
wall  of  the  house  of  one  of  them,  may  be  removed  by  the  other 
for  the  purpose  of  erecting  a  new  and  better  wall,  in  the  im- 
provement of  his  property,  although  some  inconvenience,  while 
the  building  is  going  on,  is  thereby  occasioned  to  the  other 
owner,  provided  the  new  wall  is  built  within  a  reasonable  time, 
and  with  the  least  inconvenience  to  the  other  party,  and  the 
same  right  of  support  be  allowed  to  his  house  which  it  had  in 
the  old  wall,  and  he  be  indemnified  for  the  necessary  expense 
incurred  by  him  in  protecting  his  property  from  the  conse- 
quences of  the  removal  of  the  old  wall. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  appeal  in  this  case  was  taken  from  a  decree  of 
the  lower  Court,  (Dennis,  J.,)  dissolving  the  injunction 
previously  issued,  and  dismissing  the  bill  of  complaint. 
The  case  is  stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

Lewis  Putzel,  and  Richard  M,  Venable,  (with  whom 
was  Hugo  Stiner,  on  the  brief,)  for  the  appellant. 

The  building  of  a  house  or  wall  upon  a  man's  land  is, 
perhaps,  the  most  open,  notorious  and  complete  act  of 
adverse  possession  known  to  law.  With  such  a  possession 
there  can  be  no  such  thing  as  a  mixed  possession  in  the 
legal  meaning  of  that  phrase.     It  is  well  settled  that 
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where  a  division  wall  is  built  wholly  on  the  land  of  one 
of  two  adjacent  owners,  or  partly  on  the  lands  of  each, 
and  stands  for  twenty  years,  it  becomes  a  division  wall. 
Broum  vs.  Werner,  40  Md.,  15,  19-20;  Dowling  vs.  Hen- 
flings,  20  Md.,  179. 

In  the  present  case  the  user  of  the  wall  by  the  respec- 
tive owners  was  specific  and  distinct,  and,  to  the  extent 
of  such  user  or  possession,  exclusive  and  adverse. 

The  cases  cited  by  the  appellee  (Casey  vs.  Inloes,  1  Gill, 
500;  Armstrong  vs.  Risteau,  5  Md.,  275-9;  Wcdsh  vs. 
Mclntire,  68  Md.,  418;)  relate  to  the  persons  exercising 
identical  or  similar  powers  of  ownership  promiscuously 
over  the  same  land.  If  they  were  applied  to  the  acquisi- 
tion of  incorporeal  rights,  the  acquisition  of  a  right  of 
way  by  adverse  user  would  be  repelled  by  showing  that 
the  owner  of  the  soil  had  himself  occasionally  used  the 
way;  and  a  division  wall  standing  wholly  or  in  part  on 
the  land  owned  by  one  of  the  adjacent  proprietors  could 
never  become  a  party  wall  by  adverse  user. 

In  a  case  like  the  present  there  can  be  no  question  as 
to  mistaken  occupation ;  in  almost  all  such  cases  the  oc- 
cupation is  by  mistake.  See  Broum,  ef  al.  vs.  Werner,  40 
Md.,  15;  Hiss  vs.  McCabe,  45  Md.,  77;  Abbott  vs.  Abbott, 
51  Maine,  575;  Grim,  et  al.  vs.  Murphy^  110,  lU.,  271, 
277;  Crary  vs.  Goodman,  22  N.  Y.,  170,  174-5;  Ramsay 
vs.  Glenn,  46  Minn.,  401,  403,  406;  Wood  on  Limitation 
of  Action,  section  263;  McLaughlin  vs.  Cecconi,  141  Mass., 
252;  Hoffman  vs.  White,  7  So.  Rep.,  816;  Hitchings  vs. 
Morrison,  72  Maine,  334. 

The  doctrine  of  mistaken  possession  is  only  applied  in 
cases  where  the  character  of  the  possession  is  such  as 
not  to  indicate  in  itself  and  of  itself  an  adverse  claim, 
and  proof  of  mistake  is  admitted  to  show  that  the  equiv- 
ocal act  of  possession  was  not  designed  to  be  such  an 
assertion  of  claim  as  would  make  the  possession  adverse. 


Digitized  by 


Google 


JANUARY   TERM,   1894.  351 


Putzel  vs.  Drovers  and  Mechanics*  NatM  Bank. 


But,  even  if  it  be  conceded  that  Putzel  acquired  no 
right  in  the  Bank's  land,  the  Bank  had  no  right  to  pull 
down  the  part  of  the  wall  on  Putzel's  land.  The  most  it 
could  do  would  be  to  pare  off  the  part  of  the  wall  on  its 
own  land.  If  Putzel  acquired  no  right  in  the  Bank's 
land,  the  Bank  could  acquire  none  in  his;  any  interfer- 
ence with  the  part  of  the  wall  on  Putzel's  land  would  be 
a  trespass. 

Conceding  that  the  wall  had  become  a  party  wall,  the 
proof  is  clear  that  the  wall  was  not  ruinous;  and  the  law 
is  clear  that  neither  owner  of  an  interest  in  a  party  wall 
has  the  right  to  remove  it  for  any  purpose  without  the 
consent  of  the  other.  Eno  V8.  Del  VecchiOy  4  Duer,  53; 
Sherred  vs.  Cisco,  4  Sandford,  480;  Or  man  vs.  Bay,  dc., 
5  Fla.,  385;  Partridge  vs.  Gilbert,  15  N.  Y.,  601;  Potter 
vs.  White,  6  Bos. ,  644 ;  Rogers  vs.  Sincheimer,  50  N.  Y., 
646;  Washhum  on  Easements,  606,  609,  615. 

The  case  of  Campbell  vs.  Mesier,  4  Johns.,  (N.  Y,  Chy.) 
333,  relied  upon  by  the  the  appellee  as  to  the  right  to 
take  down  a  party  wall,  does  not  support  the  right  to 
remove  a  sound  party  wall.  The  Chancellor  said  that  it 
was  well  established  that  the  wall  in  question  when 
taken  down  was  ''in  a  state  of  ruin  and  decay,  and  dan- 
gerous, and  utterly  incapable  of  being  partially  cut 
down."  All  the  cases  in  the  books  on  the  subject  of 
taking  down  party  walls,  are  cases  where  the  wall  is 
used  as  a  common  wall  for  two  houses. 

But  the  upper  part  of  the  wall  was  clearly  the  separate 
property  of  Putzel,  having  been  in  his  exclusive  use  for 
twenty  years,  and  not  having  been  used  by  the  appellee. 
There  may  be  a  private  wall  on  a  party  wall  entitled  to 
an  undisturbed  right  of  support. 

Building  upon  a  division  wall  is  an  ouster  from  the 
ground  covered  by  the  wall,  and  if  the  use  of  the  wall  is 
continued  for  twenty  years,  title  by  adverse  possession 
is  acquired  in  the  ground  covered  by  the  wall.     Smith 
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V8,  Smithy  110  Mass, J  302;  Stedman  vs.  Smith,  8  El,  (t; 
BL,  1.  Building  a  wall  upon  a  wall  gives  an  easement 
for  the  support  of  the  imposed  wall.  Weston  vs.  Arnold, 
8  Lata  Rep,  Ch,  Ap,,  1084;  Knight  vs,  Ptirsell,  11  Ch, 
Div,  L,  R,y  412;  Moore  vs,  Baynor,  58  Md,,  411;  Price 
vs.  McConneU,  27  III,  255. 

The  owner  of  the  superimposed  wall  would,  therefore, 
acquire  an  exclusiveji^^  in  sdo,  and  an  easement  of  sup- 
port on  the  lower  part  of  the  wall. 

To  the  extent  of  his  user,  which  was  the  actual  pos- 
session of  the  soil  (positio  pedis)  the  appellant  acquired 
adverse  rights  to  all  inconsistent  rights  thereto  on  the 
part  of  the  appellee;  and  the  appellee  to  the  extent  of 
his  user,  (supporting  an  arbor)  acquired  adverse  rights 
to  all  rights  inconsistent  therewith.  Dowling  vs.  Hen- 
nings,  20  Md,,  179,  184;  Brown  vs.  Werner,  40  Md., 
19-20. 

An  injunction  is  the  proper  remedy  in  a  case  of  this 
kind.  **It  is  a  well  established  remedy  when  invoked 
to  prevent  the  destruction  of  a  house-wall,  or  to  prevent 
the  erection  of  a  building  upon  complainant's  soil." 
The  building  upon  the  soil  of  another  is  held  to  be  a 
destruction  of  the  inheritance.  1  High  on  Injunction, 
sec.  704;  Southmayd  vs.  McLaughlin,  24  N.  J,  Eq.,  181; 
Chicago,  Burl,  d*  Q.  R.  vs.  Porter,  72  Iowa,  426;  Hiss  vs, 
McCabe,  45  Md.,  77;  Clayton  vs.  Shoemaker,  et  al.,  67 
Md.,  216. 

It  is  the  proper  remedy  where  the  trespass  goes  to  the 
destruction  of  the  property  as  it  has  been  held  or  enjoyed. 
White  vs.  Flanagain,  1  Md.,  544;  Mayor  vs.  Groshon,  30 
Md.,  445. 

James  McColgan,  and  Bernard  Carter,  for  the  appellee. 

The  allegation  of  the  plaintiff's  bill  *Hhat  the  appel- 
lee had  no  right  or  interest  in  said  wall  or  in  the  land 
covered  thereby,  by  reason  of  the  said  wall  being  a  divi- 
sion or  party  wall,  or  for  any  other  reason  or  on  any 
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other  ground  whatsoever,"  is  conclusively  disproved  by 
the  title  paper  of  the  appellee,  which  establishes  in  the 
appellee  an  absolute  paper  title  to  the  land  under  all 
that  part  of  the  wall  which  the  appellee  was  about  to 
take  down  when  the  injunction  was  granted. 

The  testimony  shows  a  constant  use  by  the  appellee 
and  those  in  privity  with  it  in  title,  of  the  wall  in  con- 
troversy, for  all  the  purposes  needed  by  the  owner  of  the 
property  conveyed  by  Hartman  to  the  appellee.  Nor  has 
the  appellant  attempted  to  show,  either  by  himself  or 
his  witnesses,  any  exclusive  use  of  this  wall  such  as  re- 
quired by  the  rule  in  Casey  vs,  Inhes,  1  OUly  500;  Arm- 
strong vs,  Risteau's  Lessee^  5  Jfc?.,  275-279;  Walshy  et  al. 
vs.  Mclntire,  58  Md.,  418. 

The  allegation  of  the  bill  that  the  removal  of  said 
rear  wall,  or  any  part  thereof,  will  render  said  dwelling 
house  untenantable,  and  will  compel  the  appellant  to 
remove  therefrom,  or  make  the  occupation  of  said  house 
dangerous,  or  would  inflict  irreparable  damage  upon  the 
appellant,  is  conclusively  disproved. 

The  appellee  in  this  case  is  pecuniarily  able  to  pay  any 
damages  that  may  be  recovered  against  it,  and  if  the 
appellant  suffers  any  damages  or  inconvenience  from  the 
acts  or  negligence  of  the  defendant,  he  has  a  full  and 
adequate  remedy  at  law,  and  a  jury  would  certainly  give 
him  ample  compensation.  This  alone  would  disentitle 
him  to  an  injunction.  Whalen  vs,  Delashmutty  59  Jfrf., 
253,  254;  Hamilton  vs.  Ely,  4  Gill,  38;  Amelung  vs.  See- 
camp,  9  0.  &  J.,  472,  473;  Lanahan  vs.  Gahan,  37  Md., 
106,  107. 

The  appellant  alleges  in  his  bill  of  complaint,  that 
the  wall  in  controversy  is  upon  land  which  is  entirely  cov- 
ered by  the  appellant's  title.  This  allegation  is  positively 
denied  by  the  answer.  And  so  far  from  offering  any 
evidence  to  support  his  allegation,  the  appellant's  deed 
filed  with  the  bill,  and  with  the  examiner,  taken  in  con- 
23  V.   78. 
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nection  with  the  uncontradicted  testimony,  shows  con- 
clusively that  the  said  wall  was  built  upon  the  dividing 
line  between  the  lots  of  the  appellant  and  appellee. 
Having  thus  located  the  limits  of  his  claim  of  title  by 
placing  his  deed  upon  the  public  records,  he  does  not 
pretend  that  he  ever  made  any  positive  claim  of  title  of 
any  kind  to  any  property  outside  of  the  limits  set  out 
in  his  deed. 

The  appellant's  counsel  therefore  originally  based  his 
claim  of  adverse  possession  upon  an  occupation  by  mis- 
take; but  this  view  they  subsequently  appeared  to  aban- 
don in  view  of  the  decision  in  Davis  vs,  Furlow's  Lessee^ 
27  Md,,  545,  and  now  rely,  as  we  understood  at  the  argu- 
ment in  the  Court  below,  wholly  upon  a  claim  by  adverse 
possession,  based  on  the  fact  that  the  rear  wall  of  the 
house  occupied  by  Putzel,  extends  west  of  the  dividing 
line  of  the  lot  described  in  his  deed.  But  this  fact,  con- 
sidered in  connection  with  the  clear  and  uncontradicted 
testimony  on  the  part  of  the  appellee,  is  not  sufficient 
to  establish  a  disseisin  or  ouster  of  the  appellee,  or  those 
under  whom  it  claims;  and  the  authorities  in  Maryland 
clearly  show  that  the  acts  of  possession  relied  on  to 
make  out  an  adverse  holding  must  be  sufficient  to  estab- 
lish such  ouster  or  disseisin.  To  establish  such  ouster 
or  disseisin,  the  acts  of  possession  must  be  hostile,  open, 
notorious  and  exclusive,  and  must  have  been  continu- 
ous for  twenty  years.  They  must  be  such  as  unmistak- 
ably indicate  a  claim  of  the  absolute  title  in  fee.  Walsh 
vs.  Mclntyre,  68  Md,,  418;  Armstrong  vs.  Risteau's  Les- 
see, 5  Md,,  275-279;  Casey  vs.  Inloes,  1  GiUy  500. 

It  follows,  upon  the  evidence  in  this  case,  that  the 
fact  that  a  portion  of  the  wall  in  question  extends  be- 
yond the  west  line  of  appellant,  is  not  sufficient  to 
establish  title  in  the  appellant  to  the  land  covered 
thereby.  The  witnesses,  Hartman  and  others,  show  a 
constant  use  by  the  defendant,  and  those  in  privity  with 
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it  in  title,  of  the  wall  in  controversy,  for  all  the  pur- 
poses needed  by  the  owner  of  the  property  conveyed  by 
Hartnian  to  the  appellee.  Therefore,  the  occupation  of 
the  ground  covered  by  the  said  wall  was  not,  and  could 
not  be,  on  the  part  of  appellant,  and  those  under  whom 
he  claims,  exclusive,  hostile  and  notorious,  as  required 
by  the  rule  laid  down  in  the  above  cases. 

The  case  of  Phillipson  vs.  Gibbon,  6  L.  H,  Chan.  App,, 
428,  shows  that  far  less  user  than  the  defendant  here 
exercised  upon  this  western  wall,  negatives  all  claim  of 
adverse  possession. 

If  the  wall  in  controversy  should  be  considered  a  party 
wall,  by  reason  of  its  being  built  partly  on  each  of  the 
abutting  owners,  then  the  appellee  had  a  right  of  tem- 
porary removal  and  re-erection,  when  necessary,  for  the 
safe  and  beneficial  occupation  and  use  of  its  property, 
upon  protecting  the  plaintiff  from  all  damage  caused  by 
«uch  removal,  and  bearing  all  the  expense  thereof,  all  of 
which  it  offered  to  do.     See  3  Kent's  Comm,,  sec,  437. 

This  is  the  only  rule  consistent  with  the  existence  of 
this  species  of  property,  and  the  exigencies  of  modern 
times,  and  is  fully  approved  of  by  the  cases  of  Cvbitt  vs. 
Porter,  8  B.  dk  (7.,  257;  Campbell  vs.  Mesier,  4  Johns. 
€h.,  334;  Hieatt  vs.  Morris,  10  Ohio  State,  523;  Olenn  vs. 
Davis,  Trustee,  &c.,  35  Md.,  212,  218,  219. 

It  may  be  contended  that,  assuming  that  the  western 
half  of  the  wall  in  controversy  is  owned  by  the  defend- 
ant, and  the  eastern  half  by  the  plaintiff,  as  if  they 
were  separate  and  distinct  walls,  built  on  the  lands  of 
the  parties  respectively,  the  plaintiff  is  entitled  to  an 
easement  for  lateral  support  in  the  defendant's  wall,  but 
no  such  easement  can  be  acquired  by  any  lapse  of  time. 
Solomon  vs.  Vintner's  Company,  4  H.  dt  N.,  599;  Peyton 
vs.  Mayor,  &c.,  ^  B.  &  C,  734. 

There  is  no  claim  of  easement  on  behalf  of  the  appel- 
lant made  in  the  bill  of  complaint.     The  appellant  set- 
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ting  up  title  to  the  whole  of  the  land  covered  by  the 
wall  mentioned,  no  such  claim  of  easement  could  con- 
sistently be  made,  as  the  appellant  could  not  claim  title 
to  the  property  and  an  easement  at  the  same  time. 

Moreover,  the  intended  action  of  the  appellee,  in  put- 
ting up  a  new  wall,  under  the  circumstances  above  men- 
tioned, would  not  have  interfered  with  the  enjoyment 
of  that  easement. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

Selig  G.  Putzel  filed  a  bill  in  equity  against  the  Drov- 
ers and  Mechanics'  National  Bank  of  Baltimore.  It  wa» 
alleged  that  the  defendant  without  right  or  justification 
was  about  to  tear  down  the  rear  wall  of  the  complain- 
ant's dwelling-house,  and  thereby  render  it  untenantable 
and  do  him  irreparable  damage.  The  bill  prayed  an 
injunction  to  restrain  the  defendant  from  proceeding  as^ 
alleged,  and  it  was  accordingly  granted  before  answer. 
There  was  also  a  prayer  for  general  relief.  After  answer 
the  defendant  moved  a  dissolution  of  the  injunction. 
Testimony  was  taken  on  both  sides,  and  when  the  cause 
came  to  final  hearing  the  injunction  was  dissolved,  and 
the  bill  dismissed.     Complainant  appealed. 

We  think  that  a  statement  of  the  material  facts  of 
the  case  as  they  appear  to  us  will  sufficiently  show  the 
grounds  of  our  opinion,  without  the  necessity  of  a  dis- 
cussion of  the  testimony  of  the  different  witnesses. 
Putzel,  the  complainant,  is  the  owner  of  a  leasehold 
interest  for  ninety-nine  years,  renewable  forever,  in  a 
lot  of  ground  in  the  City  of  Baltimore,  on  the  west  side 
of  Eutaw  street,  between  Fayette  and  Lexington  streets. 
He  acquired  this  property  in  the  year  eighteen  hundred 
and  sixty-six.  For  many  years  before  his  purchase,  and 
ever  since  then,  there  has  been  on  this  lot  a  substantial 
brick  dwelling  house,  which  extended  back  to  its  west- 
ernmost boundary.     The  Drovers'  and  Mechanics'  Bank 
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in  the  year  eighteen  hundred  and  eighty-eight,  became 
the  owner  of  a  leasehold  interest  in  a  lot  of  ground 
fronting  on  Fayette  street,  and  running  back  northerly 
to  Marion  street,  and  binding  for  a  portion  of  its  easterly 
line  on  the  westernmost  boundary  of  Putzel's  lot.  It 
is  not  distinctly  stated  in  the  record,  but  this  leasehold 
interest  is  evidently  for  ninety-nine  years,  renewable 
forever.  The  Bank's  lot  and  Putzel's  lot  are  separated 
by  a  division  brick  wall,  which,  by  the  measurements 
proved  in  the  case,  is  shown  to  be  built  partly  on  the 
ground  of  one  of  these  parties,  and  partly  on  the  ground 
of  the  other.  This  wall  has  been  standing  for  a  very 
long  time,  certainly  for  more  than  thirty  years  before  the 
transactions  which  are  the  subject  of  complaint  in  this 
-case.  As  far  as  we  can  ascertain  from  the  testimony, 
Putzel's  house,  as  originally  built,  had  this  division 
wall  as  its  rear  wall,  but  the  rear  wall  was  not  built 
higher  than  the  top  of  the  division  wall.  In  eighteen 
hundred  and  seventy,  Putzel  put  an  additional  story  on 
the  back  building,  placing  its  rear  wall  on  the  top  of 
the  division  wall.  This  division  wall  was  used  by  the 
owners  and  occupants  of  the  lot  now  owned  by  the  Bank 
for  the  purpose  of  designating  the  boundary  line  be- 
tween it  and  the  Putzel  lot.  There  was  evidence  of 
the  use  of  it  also  for  a  series  of  years  as  a  support  for 
the  frame  of  a  grape  arbor.  The  Bank,  in  the  year 
eighteen  hundred  and  ninety-two,  commenced  the  erec- 
tion of  a  large  six  story  building  for  the  purposes  of  its 
business,  and  in  the  prosecution  of  the  work  proposed 
to  take  down  the  entire  wall  separating  the  two  lots, 
and  erect  on  the  same  line  another  wall  of  sufficient 
strength  and  thickness  to  support  the  new  building,  not 
encroaching  on  Putzel's  lot,  and  offering  to  give  him 
the  benefit  of  the  new  wall  as  a  partition  wall  for  the 
benefit  of  any  building  to  be  erected  on  his  lot.  The 
question  in  the  case  is  whether  this  action  on  the  part 
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of  the  Bank  would  be  a  legitimate  exercise  of  its  rights 
of  property. 

No  one  seems  to  know  when  the  wall  in  question  wa& 
built;  in  all  probability  the  time  was  beyond  the  limit 
of  living  memory.  There  is  some  reason  to  think  so 
from  the  fact  that  the  deeds  which  created  the  leasehold 
interests  in  these  lots  were  executed  towards  the  close 
of  the  last  century,  and  early  in  the  beginning  of  the 
present.  It  seems  to  have  been  erected  for  the  purpose 
of  marking  the  boundary  between  the  lots,  and  to  have 
been  always  used  for  that  purpose.  The  soil  of  the 
respective  owners  was  covered  by  it,  and  this  was  the 
use  of  his  soil  which  each  owner  elected  to  make  for  hia 
own  benefit.  Each  one  owned  the  portion  of  the  wall 
which  was  on  his  own  ground.  There  seems  to  have 
been  no  cessation  of  the  use  of  it,  .in  the  way  in  which 
it  was  intended  to  be  used,  that  is  to  mark  the  boundary 
line.  There  was  no  ouster  of  the  possession  of  the  soil. 
Each  co-terminous  proprietor  owns  the  portion  of  the 
wall  which  rested  on  his  own  ground,  as  he  had  con- 
tinued to  own  it  from  the  beginning;  and  he  has  actual 
and  beneficial  possession  of  the  soil  by  reason  of  the 
occupation  and  use  of  it  by  means  of  his  portion  of  the 
wall.  Surely  there  could  not  be  a  more  distinct  aud 
unequivocal  exercise  of  the  right  of  ownership  than  to 
build  on  one's  own  land  a  house  or  a  wall,  and  to  use  it 
continuously  for  the  purposes  to  which  it  was  suitable. 
It  is  hardly  necessary  to  refer  to  decided  cases,  but  one 
case  was  cited  in  the  argument  having  such  peculiar 
features,  that  it  may  well  be  mentioned  while  we  are 
considering  the  subject.  The  question  was  about  the 
title  to  certain  property  in  the  City  of  London,  which 
was  occupied  by  a  brick  house.  In  the  south  wall  of 
the  house  there  was  a  stone  tablet,  bearing  an  inscrip- 
tion which  stated  that  when  New  street  was  widened 
nearly  a  century  before  the  time  in  question,  this  wall 
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had  been  built  by  the  East  India  Company,  and  that  it 
remained  their  property.  The  house  had  been  claimed 
by  the  plaintiffs  and  their  predecessors  in  title,  and 
occupied  by  their  tenants  for  thirty-eight  years,  and 
during  all  that  time  there  had  been  no  acknowledgment 
of  the  title  of  the  East  India  Company;  upon  these  facts 
the  question  of  adverse  possession  was  presented.  The 
Court,  however,  speaking  of  the  inscription  on  the  tab- 
let said:  ^'It  was  in  truth,  a  statement  on  the  wall 
itself  that  the  wall,  forming  a  substantial  part  of  the 
property,  had  been  erected  by  and  was  the  boundary 
wall  of  the  adjoining  owner,  for  the  East  India  Com- 
pany of  course  continued  to  be  the  owner  of  the  soil  of 
the  street,  although  dedicated  to  the  public.  There  was 
nothing,  therefore,  whatever,  to  lead  to  the  presumption 
that  any  title  had  been  gained  adverse  to  that  of  such 
adjoining  owner  by  adverse  possession,  Where  there  is 
a  boundary  wall,  and  that  boundary  wall  remains  un- 
disturbed, and  an  inscription  is  allowed  to  remain  on  it, 
which  states  that  it  is  t)ie  boundary  wall  of  the  adjoin- 
ing proprietor,  it  seems  to  us  idle  to  suppose  that  any 
question  of  the  Statute  of  Limitation  or  of  adverse  pos- 
session, or  of  cesser  of  possession  could  properly  arise, 
it  was,  therefore,  manifest  that  the  wall  belonged  to 
the  East  India  Company."  Phillipson  vs.  Gibbon,  L,  B.y 
6  Chancery  Appeals,  428.  We  pass  by  the  use  of  the 
wall  as  a  support  for  the  grape  arbor,  because  that  was 
significant  only  as  tending  to  show  an  act  of  ownership, 
and  we  think  that  the  ownership  is  fully  maintained  on 
the  grounds  already  stated.  But  although  there  was 
no  amotion  of  the  possession  of  the  owners  of  the  Bank 
lot,  it  does  not  follow  that  Putzel  had  not  acquired  some 
rights  to  the  use  of  the  division  wall.  He  had  used  this 
wall  for  more  than  twenty  years  as  a  support  to  his 
house;  the  enjoyment  of  it  for  this  purpose  had  been 
notorious,  peaceable,  uninterrupted,  and  '*as  of  right." 


Digitized  by 


Google 


360  MARYLAND   REPORTS. 


Putzel  vs.  Drovers  and  Mechanics'  Nat'l  Bank. 


Under  these  circumstances  the  law  considers  that  he  had 
a  prescriptive  title  to  the  use  of  it  in  the  manner  in 
which  he  had  enjoyed  it.  It  is  conducive  to  the  peace 
of  society  that  claims  of  right  which  for  a  long  time 
have  been  acquiesced  in  and  regarded  as  settled  should 
he  protected  by  the  law,  and  the  space  of  twenty  years 
has  been  adopted  as  the  period  for  ripening  claims  of 
this  description  into  titles.  Putzel  used  this  division 
wall  as  the  rear  wall  of  the  lower  part  of  his  house,  and 
also  used  it  as  a  support  for  the  wall  of  an  additional 
story.  To  the  extent  of  such  use  his  title  is  clearly 
established.  We  have  said  that  this  use  was  not  an 
ouster  of  the  co-terminous  owner  from  the  possession  of 
the  soil.  It  was  an  easement  for  the  support  of  the  rear 
wall  of  the  house.  By  the  common  law  easements  must 
be  established  against  an  owner  of  an  estate  of  inherit- 
ance; although  they  may  arise  from  user,  such  user  is 
regarded  by  fiction  of  law  only  as  evidence  of  a  grant, 
and  as  the  right  claimed  is  of  a  permanent  nature,  it  is 
said  that  the  supposed  grant  could  have  been  legally 
made  only  by  a  party  who  could  impose  a  permanent 
burden  on  the  servient  tenement;  that  is  to  say,  by  the 
owner  of  an  estate  of  inheritance.  But  in  this  case 
we  have  no  concern  with  this  principle  of  the  common 
law,  and  need  not  inquire  into  its  application,  or  into 
seeming  modifications  of  it.  Both  of  the  lots  in  ques- 
tion are  held  under  leases  for  ninety-nine  years,  renew- 
able forever;  and  it  is  well  settled  that  the  holders  of 
such  leases  have  the  absolute  control  and  management 
of  the  property;  they  usually  have,  in  point  of  fact,  far 
more  valuable  interests  in  it  than  the  reversioner  who 
holds  the  estate  of  inheritance.  Crowe  V8,  Wilson,  65 
Md,,  481,  482.  The  Bank  retained  all  its  rights  in  the 
division  wall  which  are  not  inconsistent  with  the  enjoy- 
ment of  the  easement.  It  was  bound  to  pern^it  it  to  be 
used  as  a  support  for  Putzel's  house  in  the  accustomed 
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manner;  but  this  is  the  limit  of  its  obligation.  It 
would  be  unreasonable  to  deny  to  it  the  right  to  im- 
prove its  own  property  ac<M)rding  to  its  interests  and 
inclinations;  provided  it  did  not  infringe  the  rights  of 
other  persons.  In  fact  the  wall  which  it  proposed  to 
take  down  was  insufficient  to  support  the  building  which 
it  desired  to  erect.  If  this  should  be  taken  down  and 
another  larger  and  stronger  one  built  in  its  stead,  it 
would  thereby  exercise  its  own  legitimate  rights  of 
property;  and  if  it  gave  to  the  adjoining  house  the 
same  right  of  support  in  the  new  wall,  which  it  had  in 
the  old  one,  it  would  not  injure  its  neighbor.  This 
seems  to  us  the  just  settlement  of  this  controversy. 
Putzel  may  be  put  to  some  inconvenience  while  the 
building  is  going  on,  but  this  is  one  of  the  unavoidable 
consequences  of  living  in  a  closely  built  city.  We  have 
said  that  each  portion  of  this  division  wall  belonged  in 
severalty  to  the  proprietor  on  whose  ground  it  stood, 
but,  even  if  these  proprietors  had  been  tenants  in  com- 
mon of  this  wall,  the  result  would  not  have  been  practi- 
cally different.  In  Standard  Bank  vs.  Stokes,  Law  Be- 
ports,  9  Chan,  Div.,  72,  Sir  George  JfessEL  cites  with 
marked  approval  Ctibitt  vs.  Porter,  8  J?a77?.  d  Cress,,  257. 
He  quotes  as  follows  from  the  opinion  of  Mr.  Justice 
Bayley:  * 'There  is  no  authority  to  show  that  one  ten- 
ant in  common  can  maintain  an  action  against  the  other 
for  a  temporary  removal  of  the  subject-matter  of  the 
tenancy  in  common,  the  party  removing  it  having  at  the 
same  time  an  intention  of  making  a  prompt  restitution. 
It  was  not  a  destruction.  The  object  of  the  party  was 
not  that  there  should  be  no  wall  there,  but  that  there 
should  be  a  wall  there  again  as  expeditiously  as  a  wall 
could  be  made."  And  in  a  subsequent  part  of  his 
opinion,  he  says:  '*As  I  have  read  the  law  from  the 
statements  of  eminent  Judges,  he  (that  is  a  tenant  in 
common,)  has  a  right  to  pull  down  when   the   wall  is 
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neither  defective,  nor  out  of  repair,  if  he  only  wishes 
to  improve  it,  or  put  up  a  better  or  handsomer  one." 
Chancellor  Kent  was  of  the^  same  opinion.  In  the  fol- 
lowing passage  from  his  Commentaries,  (vciume  3,  page 
437,)  he  assumes  the  right  as  settled:  ^*lf  there  be  a 
party  wall  between  two  houses,  and  the  owner  of  one  of 
the  houses  pulls  it  down  in  order  to  build  a  new  one, 
and  with  it  he  takes  down  the  party  wall  belonging 
equally  to  him  and  his  neighbor,  and  erects  a  new  house 
and  new  wall,  he  is  bound  on  his  part  to  pull  down  and 
reinstate  it  in  a  reasonable  time,  and  with  the  least 
inconvenience."  And  from  the  remarks  of  Chief  Jus- 
tice Bartol,  in  Glenn  vs.  Davis,  35  Md.,  219,  it  may  be 
readily  inferred  that  the  opinion  of  this  Court  was  the 
same. 

The  allegations  of  the  bill  of  complaint  were  sufficient 
to  give  a  Court  of  equity  jurisdiction  and  they  justified 
the  preliminary  injunction.  The  complainant  has  not 
proved  the  precise  title  to  the  wall  which  he  alleged; 
although  he  has  proved  a  title  to  a  portion  of  it  and  an 
interest  in  the  other  portion  by  way  of  easement.  For 
the  reasons  which  we  have  stated,  we  approve  of  the  dis- 
solution of  the  injunction,  and  to  that  extent  the  decree 
below  will  be  affirmed.  But  the. right  to  take  down  the 
wall  is  not  absolute  and  unconditional;  it  is  qualified  in 
the  manner  which  we  have  explained  in  a  previous  part 
of  this  opinion.  The  Bank  is  bound  to  finish  the  divi- 
sion wall  at  its  own  expense,  and  to  allow  to  Putzel's 
house  the  same  right  of  support  which  it  had  in  the  old 
wall,  and  to  indemnify  him  for  the  necessary  expenses 
which  he  has  incurred  and  may  incur  in  protecting  his 
property  from  the  consequences  of  the  removal  of  the 
old  wall.  For  failure  to  do  these  things  it  would  be  lia- 
ble to  an  action  at  law.  But  as  a  Court  of  equity  had 
jurisdiction  of  this  case,  although  it  could  not  give  the 
precise  relief  prayed,  it  was  proper,  according  to  well  set- 
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tied  principles,  to  do  complete  justice  between  the  par- 
ties, and  thus  avoid  multiplication  of  suits  in  the  future. 
It  ought  to  have  retained  the  bill  for  the  purpose  of  set- 
tling and  adjudicating  any  claim  which  may  arise  in 
favor  of  Putzel  against  the  Bank,  in  accordance  with  the 
principles  which  we  have  stated.  We  disapprove  of  that 
portion  of  the  decree  which  dismisses  the  bill. 

Decree  affirmed  in  paii,  and  reversed 
in  part,  and  came  remanded  for 
further  proceedings ;  the  costs  in  this 
Court  to  be  equally  divided  between 
the  parties. 
(Decided  12th  January,  1894.) 


Lewis  N.  Hopkins,  Collector  of  State  and  City  taxes 
of  Baltimore  City  vs.  Baker  Bros.  &  Company. 

Taxation — Situs  of  Stock  in   Trade — Partnership  property 
Assessable  to  Firm. 

The  stock  in  trade  of  a  partnership  doing  business  in  a  city,  which 
remains  there  until  it  is  sold  in  the  course  of  business,  is  ^ 'goods 
and  chattels  permanently  located,^'  within  the  meaning  of  section 
51  of  Article  3  of  the  Constitution  which  provides  that  such 
goods  and  chattels  shall  be  taxed  in  the  city  or  county  where 
they  are  so  located. 

The  stock  in  trade  of  a  partnership  is  properly  assessed  to  the  firm 
instead  of  to  the  individual  members  thereof  according  to  their 
respective  interests,  where  the  law  provides  for  the  assessment 
of  goods  at  the  place  where  they  are  permanently  located. 

Appeal  from  the  Baltimore  City  Court. 

Note.    The  taxation  of  partDorslilp  property  Is  the  subject  of  a  note  to  the  al»ove 
oaaelnn  L.  R,  ^.,477. 
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The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — The  case  was  submitted  to  the  Court  below 
without  a  jury,  on  an  agreed  statement  of  facts,  the 
right  of  appeal  being  reserved.  The  plaintiff  offered  the 
following  prayer: 

That  under  the  agreed  statement  of  facts  in  this  case 
the  plaintiff  is  entitled  to  recover  $1,394.95,  with  inte- 
rest from  the  Slst  of  January,  1893,  and  costs. 

The  defendants  offered  the  following  prayers: 

1.  That  under  the  agreed  statement  of  facts  in  this 
case  the  whole  of  said  stock  is  not  properly  taxable  in 
said  city,  and  the  plaintiff  is  not  entitled  to  recover  the 
whole  amount  of  taxes  claimed  from  the  defendants,  but 
only  the  amount  of  taxes  due  for  the  horses  assessed  at 
$750,  and  for  the  interest  of  Charles  E.  Baker  in  the 
whole  stock  of  the  partnership. 

2.  That  there  is  no  evidence  in  the  case  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover  either  the  State 
or  city  taxes  for  the  year  1892,  upon  the  interest  of 
Charles  J.  Baker  and  William  Baker,  Jr.,  in  the  stock 
of  the  firm  of  Baker  Bros,  and  Company. 

The  Court,  (Wright,  J.,)  rejected  the  plaintiff's 
prayer,  and  granted  the  prayers  of  the  defendants.  The 
plaintiff  excepted.  The  verdict  and  judgment  were  for 
the  plaintiff'  for  $432.38,  with  interest  and  costs.  This 
being  less  than  the  amount  claimed  the  plaintiff  ap- 
pealed. 

The  cause  was  argued  before  Bryan,  Fowler,  Paob, 
Boyd,  and  Briscoe,  J. 

Thomas  G.  HayeSy  City  Counsdlory  for  the  appellant. 

The  legal  title  to  the  stock  in  question  is  in  the  firm 
and  not  in  the  individual  members  of  the  firm,  and  is 
hence  taxable  to  the  firm  and  not  to  the  individual  mem- 
bers of  the  firm  at  their  respective  places  of  residence. 
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It  has  been  expressly  held  that  it  was  the  holder  of 
the  legal  estate  that  was  taxable  and  not  those  who  had 
the  beneficial  interest  in  the  property.  Latrobe  vs. 
Mayor y  cfec,  of  Baltimore ,  19  Md.,  13. 

The  Supreme  Court  of  the  United  States,  in  speaking 
of  the  title  to  partnership  property,  said:  *'It  has  re- 
peatedly been  determined,  both  in  the  British  and  Ame- 
rican Courts,  that  the  property  or  efi'ects  of  a  partner- 
ship belong  to  the  firm  and  not  to  the  partners,  each  of 
whom  is  entitled  only  to  a  share  of  what  remains  after 
payment  of  the  partnership  debts  and  a  settlement  of 
accounts  between  partners."  Bank  vs.  Carrollton  Bail- 
road,  11  WaU.,  628.  See  also,  Case  vs.  Beauregard,  99 
U.  8.,  124;  State  vs.  Parker,  34  N.  J.  Law,  73;  Fair- 
banks (t  Co.  vs.  Kittredge,  et  al.,  24  Ver.,  14. 

Goods  and  chattels  are  permanently  located  in  Balti- 
more City  when  actually  situated  within  its  corporate 
limits,  with  no  location  elsewhere  and  not  there  tempo- 
rarily, in  transitu,  or  on  storage  or  deposit  for  temporary 
purposes. 

The  Legislature  had  the  power  to  say  that  the  assess- 
able value  of  the  glass  found  in  possession  of  appellees 
on  the  day  of  the  assessment  should  be  ascertained  by 
the  ascertainment  of  the  average  value  of  that  glass  as 
stock  in  trade  for  the  year  the  taxes  were  levied.  State 
vs.  Sterling,  20  Md.,  502. 

The  words  '*  permanently  located,"  as  used  in  Article 
3,  section  51,  of  the  Constitution,  cannot  be  held  to 
mean  a  location  lasting  forever.  No  such  meaning  is 
ever  given  to  these  words.  The  definition  of  *' perma- 
nent" by  the  weight  of  judicial  decisions  does  not  em- 
brace the  idea  of  absolute  perpetuity,  but  rather,  when 
used  in  connection  with  location,  of  indefinite  duration. 
Texas,  dec,  Railway  Co.  vs.  Marshall,  136  U.  iS'.,  393; 
Mead  vs.  Ballard,  7  Wall.,  290;  Bassett  vs.  Johnson,  2  N. 
J.  Eq.,  165;  Lord  vs.  Goldberg,  81  Cal,,  596;  Perry  vs. 
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Wheeler,  rf'c,  12  Bush,  (Ky.,)  541;  Elderton  vs.  Emmens, 
4  C.  B.y  479;  Newton  vs.  Commissioners,  100  U.  S.,  562; 
Harris  vs.  Shaw,  et  al.,  13  lU.,  465. 

*' Permanently  located"  is  opposed  to  a  temporary- 
location  or  in  transitu.  When  applied  to  goods  and-  chat- 
tels they  must  have  no  actual  location  elsewhere.  8  So. 
Bep.,  496,  (Ala.) 

The  Supreme  Court  of  Pennsylvania,  in  speaking  of 
the  rule  that  the  sittis  of  personal  property  is  the  domi- 
cile of  the  owner,  said:  '*  This  rule  is  doubtless  true  as 
to  intangible  property,  such  as  bonds,  mortgages  and 
other  evidences  of  debt.  But  the  better  opinion  seems 
to  be  that  it  does  not  hold  in  the  case  of  visible  tangible 
personal  property  permanently  located  in  another  State. 
In  such  cases  it  is  taxable  within  the  jurisdiction  where 
found,  and  is  exempt  at  the  domicile  of  the  owner. 
Goods  and  chattels,  horses  and  cattle,  and  other  movable 
property  of  a  tangible  or  visible  character,  are  liable  to 
taxation  in  the  jurisdiction  of  the  State  where  the  same 
are  and  are  ordinarily  kept,  irrespective  of  the  residence 
or  domicile  of  the  owner."  Commonwealth  vs.  Ame^ncan 
Dredging  Co.,  122  Pa.  St.,  386. 

**  Property  of  a  partnership  is  with  propriety  taxed 
where  the  business  is  carried  on."  Codey  on  Taxation, 
374;  Mayoi',  dec.,  of  Mobile  vs.  Baldwin,  57  Ala.,  68; 
Irvin  vs.  N.  0.,  St.  L.  &  C.  B.  B.  Co.,  94  III,  111;  St. 
Louis  vs.  The  Feii'y  Company,  11  Wall.,  423. 

The  Court  of  Appeals  of  Maryland  has  given  a  mean- 
ing and  interpretation  to  the  Act  of  1865,  chap.  119, 
and  has  emphatically  said  that  '^actually  situated"  is 
equivalent  to  ** permanently  located."  Insurance  Go.  vs. 
Mayor  d:  C  C.  of  Baltimore,  23  Md.,  311. 

Legal  protection  and  taxation  being  reciprocal,  it  is 
but  just  and  fair  that  the  stock  in  question,  which 
receives  its  sole  protection  from  Baltimore  City,  should 
pay  to  that  city  its  just  proportion  of  taxes  for  this  pro- 
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tection.     Commonwealth  vs,  Amerioan  Dredging  Co.,  122 
Fa.  St.,  386. 

**  Protection  is  the  legal  and  constitutional  considera- 
tion of  taxes."  Mayor,  (&c.,  of  Mobile  vs.  Baldtvin,  57 
Ala.,  68;  Ptdlman's  Palace  Car  Co.  vs.  Pennsylvania,  141 
U.  S.,  18. 

David  Stewart,  (with  whom  was  D.  G.  Mcintosh,  on 
the  brief,)  for  the  appellees. 

The  case  is  not  affected  by  the  fact  that  the  property 
is  partnership  property.  Lindley  on  Partnership,  {2nd 
Amer.  Ed.,)  110,  111;  Bates  on  Partnership,  sec.  175; 
Cooley  on  Taxation,  {Ist  Ed.,)  271. 

*'The  interest  of  each  partner  in  the  partnership,  is 
his  personal  property.  The  practical  difficulty  of  ascer- 
taining the  value  of  the  interest  of  each  partner  has  not 
been  deemed  by  our  laws  an  insuperable  objection  to  its 
being  assessed  to  him  separately."  Bemis  and  others  vs. 
Board  of  Aldermen  of  the  City  of  Boston,  14  Allen,  366; 
See  Fairbanks  dt  Co.  vs.  Kittredge,  et  al.,  24  Vt.,  10,  13. 

'*  A  firm  has  no  domicile  distinct  from  the  joint  domi- 
cile of  the  partners.  If  all  the  partners  reside  in  the 
same  taxing  district,  it  may  not,  perhaps,  be  inaccurate 
to  speak  of  the  domicile  of  the  firm  as  lying  there,  if 
the  term  is  used  in  connection  with  the  subject  of  taxa- 
tion. But  where  the  partners  live  in  different  taxing 
districts,  the  place  of  business  does  not  fix  the  place  of 
taxation  for  all  the  personalty  of  the  firm,  wherever  sit- 
uate." Taylor  vs.  Love,  43  N.  J.  Law,  142,  143.  See 
State  vs.  Parker,  34  N.  J.  Law,  71,  73;  Lanier  vs.  The 
Mayor  and  Council  of  Macon,  59  Ga.,  187. 

In  Kansas,  ^^corporations,  companies  and  firms"  are 
by  statute  taxed  as  distinct  persons.  Swallow  vs.  Thorn- 
as,  15  Kan.,  66,  68. 

The  power  of  the  Legislature  which,  in  most  States, 
can  separate  for  the  purposes  of  taxation  the  situs  of  the 
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personal  property  from  the  domicile  of  its  owner  (Tap- 
pan  V8.  Merchants*  National  Bank,  19  Wall.,  490,)  is  lim- 
ited in  Maryland  by  the  Constitution;  and  under  this 
limitation  even  special  statutes  for  the  taxation  of  part- 
nerships as  individuals,  such  as  exist  in  other  States, 
would  be  invalid. 

The  stock  in  trade  of  a  merchant  is  not  ''goods  and 
chattels  permanently  located."  The  stock  in  trade  may 
consist  of  goods  and  chattels,  but  none  of  these  goods 
and  chattels  are  permanently  located  anywhere.  They 
are  kept  to  be  sold,  to  be  moved  away.  The  stock  in 
trade  is  permanent,  but  its  constituent  parts  are  not. 
The  stock  in  trade  is  an  abstraction,  a  generalization,  a 
name,  it  is  not  in  itself  goods  and  chattels.  That  is  to 
say,  the  *'goods  and  chattels"  which  a  merchant  has  on 
hand  to  sell  are  not  permanently  in  his  possession. 
They  thus  differ  from  his  office  furniture,  his  safe,  his 
horses  and  wagons.  For  the  very  reason  that  they  are 
not  permanent  property  they  are  called  to  distinguish 
them,  his  stock  in  trade.  The  merchant  always  has  a 
stock  in  trade;  it  is  a  part  of  his  business  capital,  and 
has  a  permanent  location  in  his  business,  and  if  the  law 
said  ^^ personal  property  permanently  located  "  instead  of 
'^goods  and  chattels  permanently  located  "  it  might  be 
claimed  that,  as  all  a  merchant's  capital,  (represented  by 
his  account  books,  his  bank  books,  his  stock  in  trade,)  is 
in  a  sense  personal  property  permanently  located  in  his 
place  of  business,  it  might  be  taxed  there.  But  capital 
is  not  "goods  and  chattels;"  certificates  of  deposit  are 
not  ''goods  and  chattels;"  notes  and  accounts  are  not 
"goods  and  chattels,"  and  a  stock  in  trade,  as  such,  is 
not  "goods  and  chattels."  The  Constitution  does  not 
speak  of  such  personal  property  as  may  be  permanently 
located,  but  singles  out  "goods  and  chattels,"  by  which 
is  meant  visible,  tangible,  movable  things.  KirMand, 
Chase  (Ik  Co.  vs.  Brune,  et  al.,  31  Graft.,  131.     And  in 
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this  case  the  visible,  tangible,  movable  pieces  of  glass, 
have  no  permanent  location  whatever. 

If  a  ship  kept  by  a  merchant  at  his  dock  sails  away 
to  return  again,  it  has  in  a  sense  a  permanent  home 
there.  There  is  far  more  permanency  of  location  in  this 
than  in  a  box  of  glass  which  is  intended  to  be  sold  and 
«ent  away  never  to  return.  And  yet  a  ship  is  not  ^^goods 
and  chattels  permanently  located. "  Hooper  vs.  Mayor, 
Ac,  12  Md.,  464,  4*72.  So  with  cars  and  engines  passing 
through  Union  depot.  Phila,,  Wilm.  &  Balto.  B.  B.  Go, 
vs.  Appeal  Tax  Court  of  Baltimore  City,  50  Md.y  397,  415. 
A  similar  decision  was  rendered  about  Pullman  cars. 
Appeal  Tax  Court  of  Balto.  City  vs.  Pidlman  Palace  Car 
Co.,  50  Md.,  452,  456.  It  is  no  argument  to  urge  the 
equity  of  business  men  paying  their  taxes  in  their  place 
of  business.  Hooper  vs.  Mayor,  cfcc,  of  Baltimore,  12 
Md.,  464,  472. 

Boyd,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  tried  in  the  Baltimore  City  Court  on  an 
agreed  statement  of  facts.  The  agreement  shows  that 
Charles  J.  Baker,  William  Baker,  Jr.,  and  Charles  E. 
Baker,  compose  the  firm  of  Baker  Bros,  and  Company; 
that  Charles  E.  Baker  is  a  resident  of  Baltimore  City, 
^nd  the  other  two  members  of  the  firm  are  residents  of 
Baltimore  County;  that  Charles  J.  Baker  has  a  four- 
tenths  interest,  and  the  other  two  have  each  a  three- 
tenths  interest,  in  the  firm.  It  is  admitted  that  the 
place  of  business  of  the  firm  is  on  Charles  street,  in 
Baltimore  City,  at  which  place  is  kept  the  stock  of  the 
partnership,  of  an  average  value  of  $80,000.00;  that  the 
firm  has  been  assessed  by  the  Appeal  Tax  Court  of  Bal- 
timore City  for  $80,000.00  on  their  stock,  and  $750.00 
on  their  horses  used  in  their  business,  and  taxed 
$1,393.95  for  State  and  City  taxes  for  1892. 

24  V.  78. 
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The  appellees  declined  to  pay  those  taxes,  but  were 
willing  to  pay  on  the  horses,  which  they  keep  perma- 
nently in  the  city,  and  on  the  three-tenths  interest  of 
Charles  E.  Baker.  The  question  raised  by  the  agreed 
statement  of  facts  and  the  prayers  was  whether  taxes 
could  be  levied  and  collected  from  the  whole  stock  of  the 
firm,  or  whether  only  the  three-tenths  interest  of  Charles 
E.  Baker  therein  was  liable. 

The  Court  below  decided  that  the  plaintiff  was  only 
entitled  to  recover  the  amount  of  taxes  due  for  the  horses 
and  for  the  interest  of  Charles  E.  Baker  in  the  whole 
stock  of  the  partnership.  A  judgment  was  entered  ac- 
cordingly for  $432.38  with  interest  and  costs,  and  the 
plaintifi*  appealed  to  this  Court. 

The  appellees  rely  upon  section  51  of  Article  3  of  the 
Constitution  of  Maryland,  which  provides  that:  **The 
personal  property  of  residents  of  this  State  shall  be  sub- 
ject to  taxation  in  the  county,  or  city,  where  the  resident 
bona  fide  resides  for  the  greater  part  of  the  year  for  which 
the  tax  may  or  shall  be  levied,  and  not  elsewhere,  except 
goods  and  chattels  permanently  located,  which  shall  be 
taxed  in  the  city  or  county  where  they  are  so  located." 
The  principal  question  to  be  determined  is  the  meaning 
of  the  term  "permanently  located,"  as  used  in  that  sec- 
tion of  the  Constitution,  it  being  contended  by  the  ap- 
pellees that  tho  goods  and  chattels  composing  their  stock 
in  trade  are  not  ^^permanently  located"  in  the  City  of 
Baltimore. 

Article  15  of  the  Declaration  of  Rights  asserts  that 
**every  person  in  the  State,  or  person  holding  property 
therein,  ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  property." 

Taking  this  in  connection  with  the  provision  of  the 
Constitution  above  quoted,  it  is  clear  that  it  was  con- 
templated by  the  framers  of  the  Constitution  that  per- 
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sonal  property  such  as  that  referred  to  in  this  case 
should  be  taxed  somewhere.  If  a  resident  of  Baltimore 
County  has  personal  property,  carriage,  and  horses,  for 
example,  which  go  in  and  out  of  the  city,  without  hav- 
ing any  permanent  abiding  place  in  the  city,  he  should 
pay  taxes  on  the  same  in  Baltimore  County.  The  object 
of  the  constitutional  provision  was  to  insure  as  far  as 
possible  taxation  once,  and  to  prevent  it  more  than  once 
on  the  same  property. 

As  the  sitiLS  of  personal  property  is  ordinarily  the 
place  of  residence  of  the  owner,  the  Constitution  pro- 
vides that  personal  property  should  be  taxed  where  the 
owner  bona  Jide  resides  for  the  greater  part  of  the  year; 
but,  as  that  provision  alone  might  work  great  hardship 
on  the  county  or  city  where  goods  and  chattels  of  the 
owner  are  permanently  located,  the  exception  was  made. 
Goods  and  chattels  permanently  located  at  the  residence 
of  the  owner  are  to  be  taxed  there,  so  what  might  be 
called  his  **floating"  goods  and  chattels*  are  taxed  at 
the  place  of  his  residence,  because  they  have  no  actual 
situs  of  their  own,  and  hence  that  of  their  owner  is 
adopted,  but  such  goods  and  chattels  as  compose  the 
stock  in  trade  of  the  appellees  are  not  carried  backwards 
and  forwards  between  Baltimore  County,  or  some  other 
cotinty  and  the  City  of  Baltimore.  As  long  as  they  are 
the  property  of  the  appellees  they  are  located  in  Balti- 
more City,  and  they  are  as  ^^permanently  located''  there 
as  such  goods  and  chattels  can  be  any  where.  They  are 
not  manufactured  or  purchased  to  be  kept  as  long  as 
they  remain  in  existence.  The  separate  articles  consti- 
tuting the  stock  may  continue  the  property  of  the  ap- 
pellees for  a  day,  a  week,  a  month,  a  year,  or  longer, 
but  until  they  are  sold  they  remain  permanently  in  Bal- 
timore, and  are  not  moved  from  place  to  place.  That  is 
clearly  what  is  meant  by  '^permanently  located" — not 
that  the  goods  and  chattels  must  remain  until  they  are 
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worn  out,  or  indefinitely.  The  agreed  statement  of  facts 
shows  that  the  average  value  of  the  stock  carried  by  the 
appellees  is  $80,000.00,  and  that  they  were  assessed  for 
that  amount.  In  other  words,  the  appellees  keep  con- 
stantly on  hand  at  their  place  of  business  in  Baltimore 
City  $80,000.00  worth  of  goods  and  chattels  in  the  shape 
of  glass,  etc.  It  may  be  true  that  $5,000.00  worth  of 
glass  may  be  sold  and  shipped  away  to-day,  and  another 
lot  of  glass  worth  $5,000.00  may  be  substituted  for  it 
to-day  or  to-morrow,  but  the  stock  of  goods  and  chattels 
of  the  value  of  $80,000.00  is  kept  on  hand — is  permanently 
located  at  their  place  of  business.  It  is  not  necessary 
to  itemize  the  stock  in  trade  when  it  is  assessed.  The 
assessors  examine  the  stock,  the  goods  and  chattels,  and 
fix  their  value  for  taxation,  just  as  they  do  the  furni- 
ture or  other  tangible  personal  property  at  the  respec- 
tive residences  of  the  appellees.  If  the  contention  of 
the  appellees  is  to  prevail  then  merchandise  cannot  be 
taxed  anywhere.  No  merchant  expects  to  keep  his  stock 
permanently  on  hand  in  the  sense  that  term  is  used  by  the 
learned  counsel  for  the  appellees. 

He  expects  to  sell  as  soon  as  he  can  receive  his  price, 
and  as  he  sells  he  replenishes  his  stock.  The  articles  are 
changing  from  day  to  day,  but  the  stock,  which  repre- 
sents the  aggregate  of  the  goods  and  chattels,  remains 
about  the  same.  Yet  can  it  be  claimed  that  a  merchant 
who  resides  and  carries  on  his  business  in  Baltimore  is 
not  to  be  taxed  for  his  stock  in  trade  ?  A  reasonable 
construction  must  be  given  the  constitutional  provision, 
and  we  must  bear  in  mind  the  object  in  taxing  goods  and 
chattels  permanently  located  in  the  city  or  county  where 
they  are  so  located. 

If  the  position  of  the  appellees  is  correct,  it  is  possi- 
ble to  have  hundreds  of  thousands  of  dollars,  probably 
millions,  of  tangible  personal  property,  goods  and  chat- 
tels, within  the  City  of  Baltimore,  having  the  benefit  of 
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its  police  and  fire  protection  from  year  to  year,  and  yet 
not  contribute  one  dollar  to  the  support  of  the  police  or 
fire  departments.  Merchants  transacting  business  in 
Cumberland,  Hagerstown,  Frederick,  Annapolis  and 
other  incorporated  cities  and  towns  in  the  counties  could 
escape  all  municipal  taxes  on  their  stock  in  trade  by 
living  beyond  the  corporate  limits  of  those  cities  and 
towns,  whilst  those  living  within  such  cities  and  towns 
must  pay  th%  municipal  as  well  as  the  State  and  county 
taxes  on  their  stock  in  trade.  Such  a  construction  of 
the  law  would  encourage  fraud.  A  resident  of  a  remote 
county  might  carry  a  large  stock  in  trade  in  Baltimore 
City,  or  on  the  Eastern  Shore,  without  the  knowledge  of 
the  authorities  of  the  county  where  he  resided. 

We  recognize  fully  the  force  of  the  argument  of  coun- 
sel for  the  appellees  that  property  cannot  be  taxed  sim- 
ply because  it  may  seem  inequitable  to  permit  it  to 
escape  taxation.  But  when  we  are  called  upon  to  con- 
strue statutes  or  the  Constitution  on  this  subject,  it  is 
our  duty,  in  seeking  the  true  interpretation  of  language 
used,  to  place  a  reasonable  construction  upon  it,  and  to 
bear  in  mind  the  fact  that  our  Constitution  aimed  to  re- 
quire all  persons  to  bear  their  just  share  of  the  burden 
of  taxation. 

This  case  difl*ers  wholly  from  those  of  Hooper  vs. 
Mayor ^  dtc,  of  Baltimore^  12  Md.,  464,  and  Phila.y 
Wilm.  and  Balto,  Railroad  Co,  vs.  Appeal  Tax  Court  of 
Baltimore  City,  50  Md.,  397,  cited  by  the  appellees. 
Hooper  was  a  resident  of  Baltimore  County,  and  this 
Court  decided  that  his  ship  was  not  permanently  located 
^^laithin  the  State,"  and  hence  it  could  not  be  taxed  by 
Baltimore  City.  The  statute  then  in  force  required 
property  owned  by  residents  of  this  State,  and  not  per- 
manently located  elsewhere  within  the  State,  to  be  assessed 
to  the  owner  in  the  county  or  city  where  he  resided. 
The  ship  was  registered  in  the  custom  house  at  Balti- 
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more,  but  under  the  law  of  Congress  existing  at  that 
time  she  could  not  be  registered  elsewhere  whilst  the 
owner  resided  in  Baltimore  County,  as  Baltimore  City 
was  the  port  of  entry  of  the  district  which  embraced 
Baltimore  County;  and  hence  the  fact  that  she  sailed 
from  the  port  of  Baltimore  City  to  foreign  ports  did  not 
permonently  locate  her  there  if,  in  the  language  of  the 
Court  in  that  case,  **a  vessel  built  for  and  /ictually  em- 
ployed in  foreign  trade,  can  be  said  to  be  permanently 
located  anywhere."  The  case  in  50  Md.^  397,  supra, 
determined  that  the  rolling  stock  of  the  company  could 
not  be  assessed  in  Baltimore  City,  as  it  was  not  perma- 
nently located  there,  within  the  meaning  of  the  general 
assessment  Act  of  1876,  which  had  a  provision  very 
similar  to  that  in  the  Constitution.  The  Court  decided 
that  Baltimore  City  was  not  the  home  office  of  the  cor- 
poration. It  said  on  page  416:  ^'The  engines  and  cars 
of  the  appellants  have  no  abiding  place  or  permanent 
location  in  this  State,  so  as  to  become  incorporated  with 
the  other  permanent  property  of  the  State,  and  are  only 
brought  here  transiently  when  employed  in  the  opera- 
tion of  the  road."  The  Court  uses  as  equivalent  terms 
^'abiding  place"  and  '^permanent  location. "  In  this  case 
the  goods  and  chattels  have  an  **abiding  place"  in  Bal- 
timore City,  and  are  ^'incorporated  with  the  other  per- 
manent property"  of  the  city.  They  are  not  simply  in 
transitu  or  temporarily  located;  and  it  is  not  a  strained 
construction  of  the  language  of  the  Constitution  to  de- 
termine, as  we  do,  that  the  stock  in  trade  of  the  appellees 
is  ''permanently  located"  in  the  City  of  Baltimore,  and 
hence  liable  to  taxation  there. 

We  do  not  deem  it  necessary  to  determine  whether 
this  stock  could  be  taxed  in  Baltimore  City  by  reason 
of  the  fact  that  it  is  owned  by  a  firm  transacting  its 
business  there.  We  are  of  the  opinion,  however,  that 
it  is  perfectly  proper  to  assess  the  property  to  the  firm, 
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instead  of  to  the  individual  members  thereof  according 
to  their  respective  interests. 

There  are  many  reasons  why  this  should  be  so.  The 
interest  of  the  partners  may  vary  from  time  to  time, 
and  should  it  be  necessary  at  any  time  to  sell  the  prop- 
erty for  taxes,  it  might  be  very  inconvenient,  and  cause 
serious  delay  in  the  collection  of  taxes,  if  the  interests 
of  partners  must  be  determined  as  they  would  likely 
have  to  be  before  any  one  would  purchase. 

As  partnership  assets  are  liable  for  partnership  debts 
before  they  are  for  the  debts  of  the  individual  members 
of  the  firm,  it  would  be  proper  to  levy  the  taxes  against 
the  firm.  Assessing  the  firm  instead  of  the  individual 
members,  will  save  much  inconvenience  to  the  authori- 
ties, and  do  no  injustice  to  anyone. 

It  follows  from  what  we  have  said  that  the  judgment 
below  must  be  reversed. 

Judgment  reversed,  and 

netv  trial  awarded. 
(Decided  12th  January,  1894.) 


The  Baltimore   Bask  Ball  Club  A^M)  Exhibition 
Company  of  Baltimore  City  vs.  John  T.  Pickett. 

Oonstruction  of  Special  contract  of  Hiring — Base  ball  player 
— Standard  of  Efficiency — Ordinary  skill^Uaage — Admis- 
ftibility  of  Proof  to  Vary  Contract — Measure  of  Damages. 

A  contract  was  entered  into  between  the  B.  B.  Club  of  Baltimore 
City  of  the  first  part,  and  P.  of  the  City  of  Chicago  of  the 
second  part,  in  these  words:  *'The  said  party  of  the  second 
part  agrees  to  play  ball  for  the  party  of  the  first  part  for  the 
reason  of  1892,  for  the  sum  of  three  thousand  ($3,000)  dollars. 
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with  five  hundred  dollars  advanced  on  the  contract,  said  sum  of 
five  hundred  dollars  ($500)  to  be  considered  part  of  the  said 
three  thousand  (^,000)  dollars  above  stated;  salary  payable  first 
and  fifteenth  of  each  month;  services  to  commence  on  the  26th 
of  March,  1892,  and  to  end  on  October  31st,  1892.''  P.  entered 
upon  the  services  and  performed  them  until  first  day  of  June,  1892, 
when  he  was  discharged  or  released.  He  was  paid  the  five  hun- 
dred dollars  advance  money,  and  also  four  payments  on  account 
of  his  salary.  The  grounds  set  up  for  his  discharge  were  want 
of  skill  and  ability.  In  an  action  by  P.  against  the  B.  B.  Club,  for 
a  breach  of  the  contract,  two  defences  were  relied  upon  by  the 
defendant:  First,  that  the  plaintiff  did  not  exercise  that  degree 
of  skill  and  efficiency  required  of  professional  base  ball  players, 
playing  in  the  league  or  association  to  which  the  defendant  be- 
longed, and  was  discharged  for  inefficiency.  Secondly,  that 
there  was  a  universal  and  well  known  custom  observed  by  all 
professional  base  ball  clubs,  that  the  club  shall  have  the  right  on 
ten  days  notice,  to  release  any  player  who  does  not  come  up  to- 
the  requirements  of  his  position  and  play  satisfactorily;  and 
that  the  defendant  received  the  ten  days  notice  and  was  dis- 
charged.    Held  : 

Ist.  That  the  standard  of  comparison  or  test  of  efficiency,  is  that 
degree  of  skill,  efficiency,  and  knowledge  which  is  possessed  by 
those  of  ordinary  skill,  competency,  and  standing  in  the  partic- 
ular trade  or  business  for  which  they  are  employed;  and  no- 
higher  skill  than  this  could  be  required  of  the  plaintiflf,  the  con- 
tract being  entirely  silent  as  to  the  degree  of  skill  to  be  possessed. 

2nd.  That  the  evidence  failed  to  establish  the  custom  or  usage 
relied  on  as  a  defence,  the  same  being  too  vague  and  unmeaning, 
and  the  pi aiutifi*  having  testified  that  he  had  never  signed  or  seen 
a  contract  with  the  ten  days  clause,  and  knew  of  no  custom  by 
which  a  player  could  be  discharged  in  that  way. 

3rd.  That  a  usage  to  affect  a  contract  must  be  proved  to  be  known 
to  the  parties,  or  be  so  general  and  well  established,  that  know- 
ledge and  adoption  of  it  may  be  presumed,  and  it  must  be  certain 
and  uniform. 

4th.  That  conceding  there  was  sufficient  evidence  of  the  custom 
and  usage  contended  for  by  the  plaintiff,  it  was  not  admissible  to 
vary  the  terms  of  the  special  contract,  which  was  for  a  definite 
term  of  service  and  binding  on  both  parties. 
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5th.  That  if  the  jury  found  for  the  plaintiff,  he  wag  entitled  to 
recover  the  contract  price,  less  such  sums  as  might  have  been 
paid  him,  and  also  what  he  had  earned,  or  by  due  diligence  might 
have  earned  in  the  line  of  his  business,  during  the  remainder  of 
the  period  covered  by  the  contract. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

First  Exception. — At  the  trial  the  defendant  asked 
one  of  its  witnesses,  the  following  question:  *'Can  you 
tell  whether  or  not  the  degree  of  skill  which  is  exacted 
of  players  in  the  clubs  in  the  league,  to  which  the  Bal- 
timore Club  belonged,  is  more  than  the  degree  of  skill 
which  is  exacted  of  players  in  clubs  in  other  associations, 
and  whether  this  was  well  known  to  all  base  ball  players 
whom  you  have  met?"  To  this  question  the  plaintiff 
objected,  and  the  Court  (Ritchie,  J.,)  sustained  the 
objection  and  refused  to  permit  the  question  to  be  put 
or  to  permit  the  witness  to  answer  the  same.  The  de- 
fendant excepted. 

Second  Eocception. — The  counsel  for  the  defendant 
asked  the  same  witness  the  following  question:  ^'State 
whether  or  not  there  was  a  certain  well  known  standard 
of  skill  exacted  of  players  in  the  National  League,  which 
was  known  to  all  professional  base  ball  players  in  the 
country?"  To  this  question  the  plaintiff  objected,  and 
the  Court  sustained  the  objection  The  defendant  ex- 
cepted. 

Third  Exception  abandoned. 

Fourth  Exception  not  passed  upon  by  the  Court. 

Fifth  Exception, — The  counsel  for  the  defendant  asked 
the  following  question:  *'State  whether  or  not  it  is  a 
well  known  fact  that  the  league  clubs  require  a  much 
higher  degree  of  skill  than  any  other  clubs  in  the  coun- 
try." To  this  question  the  plaintiff  objected,  and  the 
Court  sustained  the  objection.     The  defendant  excepted. 
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Sixth  Exception, — The  counsel  for  the  defendant  asked 
the  witness  the  following  question:  ** State  whether  or 
not  playing  professional  base  ball  for  the  clubs  of  the 
National  League  is  in  itself  a  separate  and  distinct  pro- 
fession and  calling  from  playing  professional  base  ball 
with  any  of  the  minor  clubs  of  the  country  ?"  To  this 
question  the  plaintiff  objected,  and  the  Court  sustained 
the  objection.     The  defendant  excepted. 

Seventh  Exception. —  The  counsel  for  the  defendant 
asked  the  witness  the  following  question:  **  State  whether 
or  not  all  professional  ball  players  would  know  that  there 
was  a  higher  degree  of  skill,  dexterity  and  eflBciency 
required  to  play  ball  with  any  of  the  clubs  of  the  Na- 
tional League  from  what  would  be  required  to  play  ball 
with  any  of  the  other  clubs  of  the  country?"  To  this 
question  the  plaintiff  objected,  and  the  Court  sustained 
the  objection.     The  defendant  excepted. 

Eighth  Exception. — The  counsel  for  the  defendant  then 
asked  the  following  question:  *^Can  you  tell  the  jury 
whether  from  your  observation  of  Pickett's  playing  he 
exerted  and  exercised  the  ordinary  skill  and  dexterity  of 
a  professional  base  ball  player?"  To  this  the  plaintiff  ob- 
jected, and  the  Court  sustained  the  objection,  and  refused 
to  permit  the  question  to  be  asked  and  answered,  as  being 
too  broad.     The  defendant  excepted. 

Ninth  Exception  waived. 

Tenth  Exception  waived. 

Eleventh  Exception. — The  plaintiff'  offered  the  three 
following  prayers,  and  two  others  numbered  two  and 
three,  which  were  refused  and  are  omitted. 

1.  That  if  the  jury  find  from  the  evidence,  that  on  or 
about  the  14th  day  of  November,  1891,  the  plaintiff 
entered  into  an  agreement  with  the  defendant  in  which 
the  plaintiff  agreed  to  play  ball  for  the  defendant  for 
the  season  of  1892  for  the  sum  of  |3,000,  with  |500 
advanced,  which   was  to  be  considered  as  part  of  said 
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$3,000,  the  salary  to  be  payable  on  the  Ist  and  15th  of 
each  month,  his  services  to  commence  on  'March  26th, 
1892,  and  end  on  October  31,  1892;  that  the  said  plain- 
tiflF  entered  upon  the  discharge  of  his  duties  under  said 
contract,  and  continued  in  the  employ  of  the  defendant 
until  about  the  1st  day  of  June,  1892,  faithfully  per- 
forming his  duties,  if  the  jury  so  find,  having  received 
from  said  defendant  the  said  advance  of  $500  and  four 
instalments  of  $178.57  each,  and  that  on  or  about  the 
first  day  of  June,  1892,  the  defendant  dismissed  him 
from  its  services  and  employment,  and  refused  to  per- 
mit him  to  perform  said  services,  and  that  the  plain- 
tiff" was  ready  and  willing  to  perform  his  services  under 
said  agreement,  and  offered  and  tendered  to  continue 
in  the  service  of  the  defendant  until  the  time  limited 
by  said  agreement  for  the  expiration  therefor,  then  the 
plaintiff*  is  entitled  to  recover,  unless  the  jury  further 
find  that  plaintiff  did  not  possess  and  exercise  the  skill, 
knowledge  and  efficiency  possessed  and  exercised  by 
other  professional  base  ball  players  of  ordinary  skill, 
knowledge  and  efficiency,  and  that  he  was  discharged  for 
such  reason. 

4.  That  there  is  no  evidence  in  this  cause  of  any  cus- 
tom or  usage  prevailing  by  which  the  plaintiff*  could  be 
released  or  discharged  before  the  end  of  the  contract 
period  without  sufficient  cause. 

5.  The  plaintiff  moves  the  Court  to  strike  out  all  evi- 
dence offered  (and  admitted  subject  to  exception)  to 
show  the  existence  of  a  usage  among  professional  base 
ball  clubs  to  the  effect  that  the  club  or  its  manager  has 
a  right  at  any  time  during  the  period  of  contract  to  dis- 
charge a  player  on  ten  days  notice,  in  case  such  player 
does  not  play  to  the  satisfaction  of  said  club  or  manager. 

The  defendant  off*ered  ten  prayers;  the  following  only, 
which  the  Court  rejected,  are  inserted: 

1.  If  the  jury  shall  find  from  the  evidence  in  this  case, 
that  at  the  time  of  making  the  contract  offered  in  evi- 
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dence  there  was  a  general  custom  prevailing  among  pro- 
fessional bas.e  ball  clubs,  that  the  manager  of  the  club 
could  discharge  any  player  after  ten  days  notice,  who 
was  not  in  the  opinion  of  the  manager  of  the  said  club 
of  suflScient  skill  for  his  duties,  and  they  shall  further 
find  that  the  plaintiff  was  not,  in  the  opinion  of  the 
manager  of  the  Baltimore  Base  Ball  Club,  of  sufficient 
skill  for  his  duties,  and  that  the  said  manager  did  dis- 
charge the  plaintiff,  then  their  verdict  must  be  for  the 
defendant,  unless  the  jury  shall  further  find  that  the 
said  manager  was  guilty  of  bad  faith  in  forming  his  said 
opinion. 

3.  That  if  the  plaintiff  did  not  possess  and  use  in  the 
performance  of  his  duties,  under  the  contract  offered  in 
evidence,  that  degree  or  amount  of  skill  which  the  jury 
shall  find  was  reasonably  required  for  the  performance 
of  the  said  duties,  to  the  reasonable  satisfaction  of  the 
defendant,  then  the  defendant  had  a  lawful  right  to  dis- 
charge the  plaintiff. 

6.  When  the  plaintiff  agreed  to  play  professional  base 
ball  for  the  defendant,  knowing  that  the  defendant  be" 
longed  to  the  class  of  clubs  known  as  league  clubs,  he 
is,  by  implication  of  law,  to  be  considered  as  holding 
himself  out  as  possessing  that  reasonable  amount  of  skill 
and  dexterity  which  is  possessed  by  the  professional  base 
ball  players  who  play  for  the  league  clubs,  and  if  the 
plaintiff  did  not  exercise  and  exert  such  reasonable  skill 
and  dexterity  in  the  service  of  the  defendant,  the  defend- 
ant had  a  right  to  discharge  him,  and  the  verdict  must 
be  for  the  defendant. 

8.  If  the  jury  shall  find  that  at  the  time  of  the  making 
of  the  contract  offered  in  evidence,  the  defendant  was  a 
member  of  the  National  League  or  of  the  American  Asso- 
ciation of  Professional  Base  Ball  Clubs,  and  that  the  plain- 
tiff had  knowledge  of  it,  and  shall  further  find  that  the 
plaintiff  was  employed  by  the  defendant  for  the  purpose 
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of  taking  part  in  contests  between  the  defendant's  club 
and  other  clubs  of  said  association,  and  shall  further 
find  that  the  plaintiff*  did  not  possess  or  did  not  use  in 
such  contests  that  degree  of  skill  which  was  ordinarily 
used  by  other  members  of  the  clubs  belonging  to  the 
said  association,  then  the  defendant  had  the  right  to 
discharge  the  plaintiff*,  and  their  verdict  must  be  for  the 
defendant. 

The  Court  granted  the  first,  fourth  and  fifth  prayers 
of  the  plaintiff*,  and  gave  also  the  following  instruction 
of  its  own: 

That  if  the  jury  find  for  the  plaintiff*,  then  he  is  enti- 
tled to  recover  the  contract  price,  less  such  sums  as  may 
have  been  paid  to  him,  and  also  less  such  sums  as  he 
earned,  or  by  the  exercise  of  due  diligence  might  have 
earned,  in  the  line  of  his  business,  during  the  remainder 
of  the  period  covered  by  the  contract. 

And  granted  the  second,  fourth,  fifth,  seventh,  ninth 
and  tenth  prayers  of  the  defendant,  and  rejected  the  first, 
third,  sixth  and  eighth  prayers  of  the  defendant. 

The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  it,  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

William  S.  Bryan^  Jr.,  and  Edioard  N.  Bich,  for  the 
appellant. 

That  the  usage  and  custom  was  proved  by  one  witness 
only  has  been  held  by  the  highest  authority  to  be  no 
objection  to  its  admissibility.  Bobinsonvs.  United  States, 
13  Wallace,  363. 

Not  only  was  the  custom  established  by  legally  suffi- 
cient evidence,  but  it  is  in  every  respect  a  reasonable 
and  valid  usage,  and  indeed  one  demanded  by  the  nature 
of  the  employment,  the  limited  opportunities  of  the  pro- 


Digitized  by 


Google 


382  MAKYLAND   REPORTS. 


Baltimore  Base  Ball  Club  &  Exhibition  Co.  vs,  Pickett. 


prietors  of  gauging  the  skill  possessed  by  the  players, 
and  the  great  loss  which  is  entailed  by  the  failure  to 
exercise  suflScient  skill. 

The  law  in  regard  to  the  effect  of  a  custom  or  usage 
of  a  particular  business  in  a  contract  is  fully  stated  in 
the  case  of  Patterson  vs.  Crotother  &  Boone,  70  Md,,  124, 
*^  where  the  usage  of  a  particular  trade  or  business  is 
well  established,  it  is  as  obligatory  on  the  objects  of  its 
operation  as  a  general  law." 

The  Supreme  Court  of  Wisconsin  well  said  in  Hewitt 
vs.  The  John  Week  Lumber  Co,,  77  Wis.,  556:  ^^  Now  the 
object  of  proving  a  general  custom  is  not  to  contradict 
or  change  the  contract  made  between  the  parties,  but  to 
interpret  it  to  the  Court  and  jury  as  it  was  understood 
by  the  parties  at  the  time  it  was  made;  and  the  evidence 
of  H  general  custom  when  it  does  not  contradict  or  change 
the  express  terms  of  a  contract,  is  admitted  for  the  pur- 
pose of  showing  what  the  real  contract  between  the  par- 
ties was." 

The  contract  in  this  case  neither  expressly  nor  by 
necessary  or  fair  implication  evinces  any  intention  on 
the  part  of  Pickett  not  to  be  bound  by  the  custom.  It 
is  most  briefly  and  informally  drawn,  and  declares  that 
Pickett  agrees  *'to  play  ball"  for  the  defendant  for  the 
season  of  1892  for  the  sum  of  three  thousand  dollars,  to 
be  paid  in  a  particular  manner,  and  that  his  services 
shall  commence  on  26th  of  March  and  end  on  October 
31st,  1892.  There  is  no  stipulation  whatever  as  to  what 
shall  or  shall  not  authorize  either  party  to  the  contract 
to  rescind  or  abrogate  it. 

Possibly  the  most  analogous  case  that  can  be  cited  is 
Metzner  vs.  Bolton,  9  Exch.,  518,  where  a  salesman  was 
employed  for  a  year,  and  there  was  a  usage  of  the  trade 
to  dismiss  on  three  months  notice.  The  usage  was  held 
to  modify  the  contract.  See  also  Given  vs,  Charron,  15 
Md.,  502;  Lyon  &  Scott  vs,  George,  44  Md,,  300;  Patter- 
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son  V8,  Crowfker  &  Boone,  70  Md,,  125;  Williams  vs. 
Woods,  Bridges  dt  Co.,  16  Md.,  255;  Williams  vs.  Oilman, 
3  Maine,  276;  Smith  vs.  WHson,  3  B.  dt  Adolph,  728; 
Hewitt  vs.  The  John  Week  Lumber  Co.,  77  Wis.,  548. 

A8  the  custom  was  general,  had  been  in  existence  as 
long  as  there  had  been  such  a  thing  as  professional  base 
ball,  and  was  observed  by  all  professional  base  ball 
clubs,  it  was  not  necessary  to  prove  that  the  plaintiff 
had  any  knowledge  of  it.  That  knowledge  will,  if  the 
jury  find  the  custom  to  have  been  of  such  general  and 
universal  prevalence,  be  presumed  in  law.  Lyon  &  Scott 
vs.  George,  44  Md.,  301;  Bank  of  Columbia  vs.  Fitzhugh, 
1  Harr.  &G.,  248. 

But  if  it  were  necessary  for  the  jury  to  find  actual 
knoivledge  of  this  custom  on  the  part  of  the  plaintiff, 
they  could  infer  such  knowledge  from  the  fact  that  he 
himself  testified  that  he  had  been  a  professional  base 
ball  player  for  eight  or  nine  years,  and  had,  among  other 
clubs,  played  on  the  Philadelphia  League  Club  in  1890. 

It  is  a  well  known  principle  of  law  that,  whenever 
any  one  accepts  employment  which  requires  the  exercise 
of  special  skill  or  knowledge,  he  impliedly  holds  himself 
out  as  possessing  and  as  agreeing  to  use  that  degree  of 
skill  which  the  employment  demands.  Wood  on  Master 
and  Servant,  sec.  157;  Leatherberry  vs.  Odell,  7  Fed,  Rep., 
641;  Waughvs.  Shunk,  20  Penn.,  130;  Jones  on  Bailment, 
91;  2  Kent's  Comm.,  458;  Story  on  Bailment,  281;  Parker 
vs.  Piatt,  74  III.,  430;  Lyon  vs.  Pollard,  20  Wall,  403. 

John  M.  Gallagher,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  for  the  alleged  breach  of  a 
special  contract  of  hiring.  The  contract  was  made  and 
entered  into  by  and  between  the  Baltimore  Base  Ball 
Club  of  the  City  of  Baltimore,  party  of  the  first  part, 
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and  John  T.  Pickett,  of  the  City  of  Chicago,  party  of 
the  second  part,  and  is  in  these  words:  *'The  said 
party  of  the  second  part  agrees  to  play  ball  for  the 
party  of  the  first  part  for  the  season  of  1892,  for  the 
8um  of  three  thousand  ($3,000)  dollars,  with  five  hun- 
dred dollars  advanced  on  contract;  said  sum  of  five  hun- 
dred ($500)  dollars,  to  be  considered  part  of  the  said 
three  thousand  ($3,000)  dollars  above  stated.  Salary 
payable  first  and  fifteenth  of  each  month;  services  to 
commence  on  the  26th  of  March,  1892,  and  end  on  Octo- 
ber 3l8t,  1892/' 

The  appellee,  the  plaintift'  below,  entered  upon  the 
services  and  performed  them  until  the  first  day  of  June, 
1892,  when  he  was  discharged  or  released.  He  was  paid 
the  five  hundred  ($500)  dollars  advanced  money,  and 
also  four  payments  on  account  of  his  salary.  The 
grounds  set  up  for  his  discharge  were  want  of  skill  and 
ability.  The  judgment  was  for  the  plaintifl^  and  the  de- 
fendant has  appealed. 

At  the  trial  there  were  ten  exceptions  reserved  to  the 
rejection  by  the  Court  of  evidence  oftered  by  the  defen- 
dant, the  third,  ninth  and  tenth  of  which,  were  aban- 
doned at  the  hearing.  There  were  also  exceptions  to 
the  granting  of  the  first,  fourth  and  fifth  prayers  of  the 
plaintifl*,  and  to  the  rejection  of  the  first,  third,  sixth 
and  eighth  prayers  of  the  defendant,  and  to  the  instruc- 
tion on  the  part  of  the  Court.  These  exceptions  form 
the  basis  of  this  appeal,  and  we  will  pass  upon  them  in 
their  regular  order.  There  were  two  defences  relied 
upon  by  the  appellant. 

First,  that  the  plaintiff"  did  not  exercise  that  degree 
of  skill  and  eflSciency  required  of  professional  base  ball 
players,  playing  in  the  league  or  association  to  which 
the  defendant  belonged,  and  was  discharged  for  inef- 
ficiency. 

Secondly,  that  there  was  a  universal  and  well  known 
custom  observed  by  all  professional  base  ball  clubs,  that 
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the  club  shall  have  the  right  on  ten  days'  notice,  to 
release  any  player  who  does  not  come  up  to  the  require- 
ments of  his  position,  and  play  satisfactorily;  that  the 
defendant  received  the  ten  days'  notice  and  was  dis- 
charged. 

It  will  be  observed  that  the  contract  in  this  case  was 
s.  special  one,  for  a  precise  period,  definite  in  its  terms, 
and  is  simply  an  ordinary  hiring  under  a  special  con- 
tract.    It  is  entirely  silent  as  to  the  degree  of  skill  the 
plaintiff  should  possess  in  the  business  for  which  he  was 
employed.     In   the   words  of   the  contract   *'he  was   to 
play  ball  for  the  Baltimore  Base  Ball  Club,  the  party  of 
the  first  part,  for  the  season  of  1892."    Now,  it  is  a  well 
aettled  rule  that   the  standard  of  comparison  or  test  of 
eflSciency  is  that  degree  of  skill,  efficiency  and  know- 
ledge which  is  possessed  by  those  of  ordinary  skill,  com- 
petency and  standing  in  the  particular  trade  or  business 
for  which  they  are  employed.     And  as  the  contract  pro- 
vided for  no  higher  degree  of  skill  than  this,  none  other 
-could  be  required.     The  Supreme  Court  of  Pennsylvania 
lays  down  the  doctrine  to  be:  ''Where  skill  as  well  as 
care  is  required  in  performing  the  undertaking,  if  the 
party  purport  to  have  skill  in  the  business,  and  he  under- 
takes for  hire,  he  is  bound  to  the  exercise  of  due  and 
ordinary  skill  in  the  employment  of  his  art  or  business 
about  it,  or,  in  other  words,  to  perform  in  a  workman- 
like manner.     In  cases  of  this  sort  he  must  be  under- 
stood to  have  engaged  to  use  a  degree  of  diligence  and 
attention  and  skill  adequate  to  the  performance  of  his 
undertaking.     Ordinary  skill  means  that  degree  which 
men  engaged  in  that  particular  art  usually  employ,  not 
that  which  belongs  to  a  few  men  only  of  extraordinary 
endowments  and  capacities."      Waugh  vs.  Shunk,  20  Pa, 
St.,  133;  also  Harmer  vs,  Cornelius y  5  C,  B.  Reports,  N, 
S.,  236;  Parker  vs.  Piatt,  74  /«.,  432. 
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This  doctrine  was  fairly  submitted  to  the  jury  by  the 
first  prayer  of  the  plaintiflF  and  the  fourth  prayer  of  the 
defendant,  by  which  they  were  in  substance,  told  that 
if  they  found  that  the  plaintiflF  did  not  possess  and  exer- 
cise the  skill,  knowledge  and  eflSciency  possessed  and 
exercised  by  other  professional  base  ball  players  of  ordi- 
nary skill,  knowledge  and  eflSciency,  and  that  he  was 
discharged  for  such  reasons,  then  their  verdict  must  be 
for  the  defendant.  A  large  number  of  witnesses,  who 
hart  been  professional  base  ball  players  for  six  or  ten 
years,  and  who  had  played  with  the  plaintiflF,  testified 
that  they  considered  him  a  good  player,  and  that  he 
played  an  average  good  game  of  ball. 

We  pass  now  to  the  second  question  in  the  case.  The 
contention  on  the  part  of  the  appellant  is  that  the  con- 
tract was  made  subject  to  a  usage  or  custom  that  the 
club  had  a  right  to  cancel  the  contract  and  discharge 
the  player  on  giving  ten  days'  notice  when  the  player 
is  deficient  in  his  playing.  The  contract  is  entirely 
silent  upon  this  subject,  and  it  is  not  admitted  that  the 
player  had  the  reciprocal  right  to  abandon  the  club,  or 
to  cancel  the  contract  when  he  deemed  it  proper  or  right 
to  do  so.  We  have  carefully  examined  the  testimony, 
and  find  a  failure  of  proof  to  establish  any  usage.  The 
evidence  was  manifestly  too  vague  and  unmeaning  to 
warrant,  upon  any  principles,  the  submission  of  any 
proposition  based  upon  it.  The  plaintiflF  testified  ^Hhat 
he  had  been  playing  professional  base  ball  for  the  past 
nine  years,  is  familiar  with  the  rules  of  the  game,  and 
had  signed  contracts  for  professional  clubs;  that  he  had 
never  signed  a  contract  with  the  ten  days'  clause;  that 
he  never  even  saw  one,  and  knew  of  no  custom  by  which 
a  player  could  be  discharged  that  way.  That  nothing 
was  said  about  it  when  he  signed."  The  authorities  all 
hold  that  a  usage  to  be  admissible  must  be  proved  to  be 
known  to  the 'parties  or  be  so  general  and  well  estab- 
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lished  that  knowledge  and  adoption  of  it  may  be  pre- 
sumed, and  it  must  be  certain  and  uniform.  Foley  dc 
Woodside  vs.  Mason  &  Son,  &  Md,,  51;  Second  National 
Bank  of  Balto,  vs.  Western  National  Bank  of  BcUto.,  51 
Md.,  128;  The  Citizens'  Bank  of  Baltimore  vs.  Chraffliny 
31  Md.,  620;  Patterson  vs.  Crowther  dr  Boone,  70  Md., 
125.  But  conceding  that  there  was  sufficient  evidence 
of  the  custom  and  usage  contended  for  by  the  appellant, 
we  are  clearly  of  the  opinion  that  it  was  not  admissible 
to  vary  the  terms  of  this  special  contract.  The  con- 
tract, as  we  have  said,  is  one  for  a  definite  term  of  ser- 
vice and  binding  on  both  parties.  To  admit  the  usage 
would  not  only  destroy  its  mutuality  but  vary  its  terms. 
The  Supreme  Court  of  Rhode  Island  in  a  similar  case  to 
the  one  now  under  consideration  held,  that  *'a  local 
usage  cannot  be  considered  a  part  of  a  contract,  when 
it  contradicts  that  contract."  Justices  Durpeb  and 
Haile,  in  delivering  the  opinion  of  the  Court,  say,  the 
contract  and  usage  cannot  stand  together.  Either  the 
contract  must  prevail  and  make  void  the  usage,  or  the 
usage  must  prevail  and  make  void  the  contract.  The 
contract  described  in  this  declaration  is  not  a  contract 
made  with  reference  to  the  usage,  but  against  it.  The 
contract  described,  is  to  labor  for  a  year,  but  the  usage 
terminates  it  at  will.  The  contract  is  by  the  very  fact 
of  its  existence,  a  protest  against  the  usage,  for  it  ceases 
to  be  a  special  contract  the  moment  that  the  usage  is 
made  part  of  it.  A  usage  which  annuls  such  a  contract 
cannot  be  given  in  evidence,  without  subverting  the  well 
settled  rule,  that  usages  inconsistent  with  a  contract 
cannot  be  given  in  evidence  to  affect  it.  Sweet  vs.  Jen- 
kins  and  Man,  1  Rhode  Island^  147.  And  to  the  same 
effect,  is  the  case  of  Peters  vs.  Stavdey,  Court  of  Queen's 
Bench,  where  Chief  Justice  Cockburn  holds  that,  the 
contract  being  for  one  week  certain,  the  custom  even  if 
proved,  could  not  control  it.     15  Law  Times  Reports,  275; 
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also,  Smith  vs.  Sheridan^  32  N,  Y.  State  Reporter,  23.  The 
same  rule  has  been  established  by  this  Court  in  a  num- 
ber of  cases.  Foley  &  Woodside  vs.  Mason  &  Son,  supra; 
The  Citizens'  Bank  of  Baltimore  vs,  Graffitn,  supra;  Sus- 
quehanna Fertilizer  Co,  vs.  White  &  Co,,  66  Md,,  452; 
Patterson  vs.  Crowther  dk  Boone,  70  Md.,  125;  First  Nat. 
Bank  of  Baltimore  vs.  Taliaferro,  72  Md.,  165. 

It  follows  then  from  this  view  of  the  case,  that  there 
was  no  error  by  the  Court  in  granting  the  plaintifTs 
fourtli  and  fifth  prayers  which  were  to  the  eflfect  that 
there  was  no  evidence  of  any  usage  by  which  the  plain- 
tiff could  be  discharged  before  the  end  of  the  contract 
period  without  sufficient  cause,  and  the  exclusion  from 
the  jury  of  all  evidence  offered  to  show  the  existence  of 
such  a  usage.  The  first  prayer  of  the  defendant  rela- 
tive to  the  existence  of  the  usage  was  properly  rejected. 
The  third,  sixth  and  eighth  prayers  of  the  defendant 
were  properly  rejected  for  the  reasons  we  have  hereto- 
fore given.  The  first  prayer  granted  on  the  part  of  the 
plaintiff"  was  correct,  and  contained  the  law  upon  that 
branch  of  the  case.  We  have  examined  all  the  excep- 
tions and  discover  no  error  of  which  the  appellant  has 
a  right  to  complain. 

The  first,  second,  fifth,  sixth  and  seventh  exceptions 
to  the  admission  of  evidence,  are  substantially  the  same, 
and  present  the  question  as  to  the  degree  of  skill  re- 
quired of  the  plaintiff  in  the  performance  of  his  duty. 
The  evidence  was  properly  rejected  because  it  tended 
to  exact  or  to  establish  a  higher  degree  of  skill  than 
that  contemplated  by  the  contract.  The  appellant  was 
not  a  member  of  the  National  League  at  the  time  the 
contract  was  entered  into,  on  November  14,  1891;  it  did 
not  become  such  until  January,  1892.  This  testimony 
was  therefore  immaterial  and  irrelevant.  The  fourth 
exception  was  to  the  refusal  of  the  Court  to  allow  the 
following   question    to    be    answered:     *^Can    you   tell 
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whether  or  not  there  was  any  public  complaint  by  the 
patrons  of  the  manner  in  which  Mr.  Pickett  filled  his 
position  ?"  It  is  unnecessary  to  pass  upon  the  exception 
as  the  witness  afterwards  substantially  answered  the 
questiop  proposed,  and  defendant  had  the  benefit  of  his 
answer.  The  remaining  exception  was  to  the  instruction 
of  the  Court  as  to  the  measure  of  damages.  This  prayer 
instructed  the  jury  that  if  they  found  for  the  plaintiff,  he 
was  entitled  to  recover  the  contract  price,  less  such  sums 
as  may  have  been  paid  to  him,  and  also  less  such  sums  as 
he  earned,  or  by  the  exercise  of  due  diligence  might 
have  earned,  in  the  line  of  his  business,  during  the  re- 
mainder of  the  period  covered  by  the  contract.  We 
think  this  was  unexceptionable,  and  is  the  law  laid 
down  by  this  Court  in  Cum.  &  Pa,  B.  R,  Co,  vs.  Slack, 
45ifrf.,  161. 

Finding  no  error,  and  the  whole  case  having  been 
fairly  submitted  to  the  jury,  the  judgment  will  be 
alBrmed. 

Judgment  affirmed, 
(Decided  12th  January,  1894.) 


Theodore  Mottu  vs.  James  Fahey. 

Justice  of  the  Peace — Return  of  Proceedings  to  Superior 
iJourt — Power  of  Amendment — Ex  parte  Trial-^Fixing 
day  of  Trial, 

The  Superior  Court  of  Baltimore  City  has  power  to  authorize  the 
amendment  of  the  record  of  proceedings  before  a  justice  of  the 
peace  returned  to  it,  so  as  to  show  that  the  defendant  therein  had 
been  summoned,  even  after  the  Court  has  passed  an  order  ratify- 
ing the  sale  of  real  estate  under  such  proceedings. 
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The  provision  of  section  9  of  Article  83  of  the  Code  of  1860,  that 
the  constable  shall  make  return  to  the  justice  ''who  shall  forth- 
with deliver  all  of  the  said  return  to  the  Clerk  of  the  Superior 
Court  of  Baltimore  City/^  applies  only  to  the  first  filing  of  the 
proceedings,  and  does  not  prevent  the  constable  from  re-filing  the 
same  after  they  have  been  amended  under  an  order  of  the 
Superior  Court. 

Under  section  19  of  Article  51,  of  the  Code  of  1860,  providing  that 
if  a  ''summons  shall  be  returned  summoned,  and  [the  defendant 
shall  fail  to  appear  on  the.return  day  thereof,  then  the  Jujstice  shall 
fix  a  day  of  trial  not  less  than  six  nor  more  than  fourteen  days 
from  the  return  day,  and  proceed  to  try  the  case  exparte,^^  it  is  not 
required  that  the  record  shall  show  that  the  fixing  of  the  day  was 
in  writing;  it  is  sufficient  if  it  appear  that  in  fact  the  case  was 
properly  fixed  or  ruled  for  trial,  and  a  trial  was  had  within  the 
specified  time. 

Appeal  from  the  Court  of  Common  Pleas. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  and  Boyd,  J. 

George  B.  Willis,  and  Thomas  jB.  Clendineny  for  the 
appellant. 

James  McColgan,  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment.  The  plaintiff,  who  is 
the  appellee  here,  claims  under  a  deed  which  sets  forth 
a  merely  nominal  consideration  from  one  Michael  Kelly, 
dated  subsequent  to  the  deed,  under  which  the  defendant, 
Theodore  Mottu,  claims. 

This  is  the  second  trial  of  this  action  brought  by  the 
plaintiff  to  recover  the  property  in  question. 

In  the  first  trial  the  plaintiff  claimed,  as  he  does  now, 
under  his  deed  from  Kelly,  and  the  defendant  rested  his 
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-case  upon  certain  magistrate's  judgments  against  said 
Kelly  and  the  proceedings  thereon,  which  had  been  re- 
-corded  and  returned  to  the  clerk  of  the  Superior  Court 
under  the  Code  of  1860,  Article  83,  section  9.  The  de- 
fendant's title  rested  on  the  validity  of  the  proceedings 
«o  recorded,  and  on  the  appeal  taken  from  the  judgment 
in  the  first  trial  it  was  held  that  the  record  of  the  magis- 
trate's j  udgmen  ts  and  the  proceedings  thereon  were  fatally 
defective,  because  there  was  nothing  therein  to  show  that 
Kelly  had  ever  been  summoned,  and  thajb,  therefore,  the 
judgments  against  him,  the  sale  of  the  property  in  ques- 
tion to  the  defendant,  Mottu,  in  this  case,  and  the  deed 
to  him  by  the  constable,  were  all  void.  Fahey  vs,  Mottu, 
67  Md.y  260.  The  cause  having  been  remanded  by  this 
Court  for  a  new  trial,  the  defendant,  Mottu,  thereupon 
applied  to  the  Superior  Court  for  leave  to  withdraw  the 
original  papers  in  the  magistate's  cases  and  to  re-file 
them  with  additional  returns  to  remedy  the  defect  pointed 
out  by  this  Court  in  67  Md,,  250,  supra,  namely,  a  failure 
of  the  record,  as  returned,  to  show  that  the  defendant 
Kelly  had  been  summoned. 

On  the  28th  June,  1888,  leave  was  granted  as  prayed, 
And  subsequently,  on  the  10th  of  September  following,  the 
original  papers,  with  the  necessary  additional  returns, 
were  filed  in  the  Superior  Court,  from  which  it  appeared 
that  Kelly  had  been  duly  summoned.  On  the  27th  July 
last  the  case  was  again  tried  in  the  Court  of  Common 
Pleas,  and  the  question  is  presented  whether  the  record 
of  the  proceedings  in  the  magistrate's  cases  as  amended 
and  re-filed  are,  as  the  appellee  contends,  utterly  null 
and  void,  or  whether  such  record  is  legally  admissible 
evidence  in  support  of  Mottu's  title. 

The  objection  made  in  the  former  case  to  the  admissi- 
bility of  the  record  in  evidence,  and  to  the  validity  of 
the  judgments  was,  that  it  did  not  appear  from  the  pro- 
oeedings  that  a  summons  had  been  issued      And  while 
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it  is  not  denied,  and,  in  the  face  of  the  explicit  testi- 
noiony  of  the  constable,  cannot  be  denied,  that  the  de- 
fendant was  in  fact  summoned,  as  now  shown  by  the 
amended  or  corrected  record  of  proceedings. before  the 
magistrate,  it  is  contended  that  the  Superior  Court  has 
no  power  to  authorize  any  amendment  of  the  record  of 
such  proceedings.  Neither  reason  nor  authority  was 
suggested  for  this  position.  It  would  seem  but  reasona- 
ble that  the  Court  which  takes  jurisdiction,  to  which 
the  sale  is  reported,  and  by  which  it  was  required,  under 
the  provisions  of  the  Code  then  in  force,  to  be  ratified, 
should  have  the  same  control  over  the  record  of  proceed- 
ings returned  by  the  magistrate  as  over  its  own  records. 
When  returned  to  the  Superior  Court  by  the  justice,  his 
proceedings  became  a  part  of  the  records  of  that  Court, 
and  the  amendment  authorized  did  nothing  but  allow 
the  addition  of  a  necessary  part  of  the  record,  which  had 
been  improvidently  omitted.  If,  as  contended  by  the 
appellee,  the  Superior  Court  has  no  power  to  order  the 
amendment,  because  when  it  passed  the  order  of  ratifi- 
cation of  sale  it  wa,e  functVrS  officii  as  to  that  case,  and  if,^ 
as  was  also  suggested,  the  justice  was  equally  without 
power  after  making  his  return  to  the  Court,  no  correc- 
tion or  amendment  whatever  can  be  made  after  the 
periods  above  indicated.  But  such  a  rule  seems  to  be 
an  arbitrary  one,  would  certainly  result  in  great  in- 
convenience, and  practically  prevent  the  correction  of 
errors  in  a  class  of  cases  in  which  they  are  most  fre- 
quently found. 

Nor  do  we  think  there  is  any  force  in  the  objection 
that  the  papers  were  re-filed  by  the  hands  of  the  consta- 
ble, rather  than  by  the  justice  in  person.  It  is  suflicient 
to  say  in  answer  to  this  objection  that  while  the  Code 
does  provide  that  the  constable  shall  make  return  to  the 
justice,  '*  who  shall  forthwith  deliver  all  of  the  said  return 
*     *     *     to  the  clerk  of  the  Superior  Court,*'  yet  this. 
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provision  clearly  refers  to  the  first  filing  of  the  proceed- 
ings, and  has,  we  think,  no  reference  whatever  to  the 
re-filing,  which  was  done  by  virtue  of  the  order  of  the 
Superior  Court,  the  validity  of  which  is  not  to  be  deter- 
mined by  provisions  of  the  Code  relating  alone  to  magis- 
trates and  constables. 

It  seems  to  us,  however,  without  prolonging  this  opin- 
ion, that  the  one  sufficient  answer  to  most  of  the  diffi- 
culties suggested  by  the  appellee,  including  the  failure 
of  the  justice  to  rule  the  cases  against  Kelly  for  trial  in 
accordance  with  Article  51,  section  19,  of  the  Code  of 
1860,  is  that  when  the  defendant  has  been  summoned, 
as  the  amended  record  shows  he  was,  the  justice  then 
had  jurisdiction,  and  his  failure  subsequently  to  rule 
the  case  for  trial  did  not  oust  it.  It  does,  however, 
appear  from  the  record  that  there  was  a  substantial  com- 
pliance with  the  statute  in  this  respect,  for  the  record 
shows  that  Kelly  was  summoned  to  appear  on  the  8th  of 
November,  1883,  at  9  a.  m.  in  the  first  case,  and  that  on 
the  15th  day  of  the  same  month  a  trial  ex  parte  was  had. 
The  same  is  true  as  to  the  other  case.  It,  therefore, 
appears  that  the  trials  were  postponed  until  the  seventh 
day  after  the  defendant  was  summoned,  and  this  we 
think  a  sufficient  and  substantial  compliance  with  the 
Code  of  1860,  Article  51,  section  19,  that,  **if  the  sum- 
mons shall  be  returned  summoned,  and  the  defendant 
shall  fail  to  appear  on  the  return  day  thereof^  then  the 
justice  shall  fix  a  day  of  trial  not  less  than  six  nor  more 
than  fourteen  days  from  the  return  day,  and  proceed  to 
try  the  case  ex  parte,''  for  the  statute  does  not  require 
that  the  fixing  of  a  day  after  defendant  is  summoned 
and  fails  to  appear,  shall  be  in  writing,  and  be  made  a 
part  of  the  record  of  proceedings.  It  is  enough  that  it 
does  appear  that  in  fact  the  cases  were  properly  fixed  or 
ruled  for  trial.  It  was  also  objected  that  the  levies  and 
advertisements  of  sale  by  the  constable  are  fatally  de- 
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fective  because  of  insufficient  and  conflicting  descriptions 
of  the  property  levied  on  and  sold,  but  we  think  the 
proceedings  are  free  from  any  such  objection. 

The  first  prayer  of  the  appellee  should  have  been 
refused.  It  instructs  the  jury  that  on  the  pleadings  and 
evidence  in  this  case,  their  verdict  must  be  for  the  plain- 
tifi"  for  the  property  described.  It  has  been  held  that 
instructions  like  this  are  defective,  Kent  vs,  HoUidat/y  17 
Jfrf.,  387;  Chipmanvs.Stansbury,  16  ifrf.,  154;  Fells  Point 
dc,  Savings  Inst,  of  B alto.  vs.  Weedon,  dc,  18  Jfd.,  320; 
and  Dorsey*s  Ex'rs  vs.  Harris,  dkc,  22  Md.,  85,  because 
they  are  expressed  in  such  general  terms  that  it  is  im- 
possible to  ascertain  from  them  or  the  record  exactly 
what  point  was  intended  to  be  decided  by  the  lower 
Court.     Foe's  Fractice,  sec.  297. 

The  second  prayer  of  the  appellee  excluded  from  the 
jury  the  amended  proceedings  in  the  magistrate's  cases 
returned  to  and  recorded  in  the  Superior  Court,  which, 
when  amended,  as  we  have  said,  should  have  been  ad- 
mitted. It  follows  that  the  judgment  appealed  from 
should  be  reversed. 

Judgment  reversed,  and 

judgment  for  appellant. 

(Decided  12th  January,  1894.) 


The  Central  Railway  Company  vs.  Eli  as  Brkwkr. 

Malicious  -prosecution  and  False  arrest — Liability  of  Corpo- 
ration—  Unauthorized  Acts  of  Agent — Probable  cause. 

Where  a  person  on  entering  a  street  railway  car,  deposited  in  the 
fare  box.  a  coin  resembling  a  five  cent  piece  or  nickel,  and 
shortly  thereafter  was  informed  by  the  driver  that  he  had  dropped 
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a  lead  nickel  into  the  box,  and  was  requested  to  redeem  it,  and 
he  refused  to  do  so,  and  he  was  subsequently  arrested  and  held 
to  bail  at  the  instance  of  officers  of  the  railway  company  on  the 
charge  of  passing  counterfeit  money,  such  company  is  not  liable 
for  malicious  prosecution  and  false  arrest,  unless  the  act  of  the 
officers  in  causing  the  arrest,  was  done  by  the  express  precedent 
authority  of  the  company,  or  was  ratified  and  adopted  by  the 
company. 

An  individual,  on  entering  a  street  car,  dropped  in  the  fare  box  a 
coin  resembling  a  five  cent  piece  or  nickel.  When  the  car  had 
proceeded  a  short  distance  the  driver  told  the  passenger  that  he 
had  dropped  a  lead  nickel  in  the  box,  and  requested  him  to  redeem 
it,  pointing  out  to  him  the  particular  coin  which  was  lying  on 
the  glass  shelf  of  the  box.  The  driver  said  that  he  had  no  right 
to  open  the  box,  and  could  not  deliver  the  coin  to  the  passenger, 
but  that  he  could  obtain  the  same  at  any  time  by  calling  at  the 
office  of  the  company.  The  passenger  continued  in  the  car,  and 
passed  the  office  of  the  company,  without  redeeming  the  counter- 
feit coin.  Immediately  thereafter,  the  superintendent  and  two 
other  employes  of  the  company,  followed  the  car  in  which  the 
passenger  was,  a  short  distance,  and  after  he  had  left  it,  the 
superintendent  approached  him,  and  said,  **you  put  a  piece  of 
counterfeit  money  in  the  box,  and  I  would  like  you  to  make  it 
good."  But  the  passenger  declined  doing  so.  He  was  then 
taken  before  the  United  States  Commissioner,  where  the  charge 
of  passing  a  counterfeit  coin  was  made,  the  superintendent 
making  the  affidavit.  The  Commissioner  required  the  party 
to  give  bail  for  his  appearance  on  the  day  following,  when  the 
case  was  heard  and  he  was  discharged.  In  an  action  for  malicious 
prosecution  and  false  arrest,  brought  by  the  passenger  against 
the  railway  company,  it  was  Held: 

That  there  was  probable  cause  for  the  arrest  and  prosecution  of 
the  plaintiff. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

First  Exertion.— At  the  trial  the  plaintiff  called  A.  M. 
Bowen,  who  testified  that  he  was  present  at  the  exami- 
nation before  the  Commissioner  for  the  purpose  of  testi- 
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fying  to  Mr.  Brewer's  character,  and  that  he  heard  the 
testimony  of  the  ofl&cers  of  the  railroad  company.  The 
plaintiff's  counsel  then  asked  the  witness  the  following 
question:  **I  want  you  to  state  what  their  manner  was 
at  that  trial — that  is,  if  you  remember,  and  it  made  an 
impression  on  you;"  to  which  question  the  defendant's 
counsel  objected,  but  the  Court  (Wright,  J.)  overruled 
the  objection,  and  the  witness  answered,  **They  seemed 
to  be  very  anxious  to  convict  the  party  if  possible,  and 
that  was  the  manner  in  which  they  spoke. "  The  defend- 
ant excepted. 

Second  Exception. — The  testimony  in  the  case  having 
been  closed  on  both  sides,  the  plaintiff  offered  the  four 
following  prayers: 

1.  That  if  the  jury  find  from  the  evidence  that  the 
defendant  instituted,  or  caused  to  be  instituted,  or  aided 
or  assisted  in  the  institution  and  carrying  on  of  the 
prosecution  under  which  the  plaintiff  was  arrested,  with 
malice  and  without  probable  cause,  as  the  same  are 
defined  by  the  plaintiff's  second  and  third  prayers,  and 
that  the  said  prosecution  was  terminated  before  the  com- 
mencement of  this  action  by  the  discharge  of  the  plain- 
tiff, then  the  plaintiff  is  entitled  to  recover. 

2.  That  if  the  jury  find  that  the  defendant  instituted, 
or  caused  to  be  instituted,  or  aided  or  assisted  in  the 
institution  and  carrying  on  of  the  prosecution  under 
which  the  plaintiff  was  arrested,  if  the  jury  shall  find 
such  arrest,  and  if  the  jury  shall  further  find  there  were 
no  circumstances  connected  with  the  transaction  out  of 
which  the  prosecution  complained  of  arose,  known  to  the 
defendant,  which  would  induce  a  reasonable,  dispassion- 
ate man  to  believe  the  plaintiff  to  have  been  guilty  of 
the  crime  with  which  he  was  charged,  and  to  induce  such 
a  man  to  have  undertaken  such  a  prosecution  from  public 
motive,  then  there  was  no  probable  cause  for  said  prose- 
cution as  the  words  probable  cause  are  used  in  the  plain- 
tiff's first  prayer. 


Digitized  by 


Google 


JANUARY   TERM,    1894.  397 

Central  Railway  Company  vs.  Brewer. 

Granted  in  connection  with  the  following  instruction: 
The  Court  instructs  the  jury  that  if  they  shall  find  that 
the  plain  tiflf  was  arrested  under  said  prosecution,  and 
that  the  defendant  participated  in  the  same,  as  recited 
in  the  above  prayer  of  the  plaintiff,  still  it  is  necessary 
for  the  plaintiflf  to  satisfy  the  jury,  by  a  preponderance 
of  evidence  in  respect  to  said  prosecution  and  arrest, 
that  the  defendant  acted  without  probable  cause  (as 
defined  in  plaintifl's  said  prayer,)  and  it  is  not  neces- 
sary that  the  plaintiff  should  have  been  in  fact  guilty 
of  the  crime  charged,  but  it  is  enough  for  the  defend- 
ant's justification,  if  the  jury  shall  find  that  it  acted  on 
such  facts  and  circumstances  as  would  have  induced  a 
reasonable  and  dispassionate  man  to  act  as  it  acted. 

3.  That  if  the  jury  believe  the  prosecution  was  under- 
taken by  the  defendant  without  probable  cause,  as  the 
same  is  defined  in  the  plaintiff's  second  prayer,  then  they 
may  infer,  in  the  absence  of  sufficient  proof  to  satisfy 
them  to  the  contrary,  that  said  prosecution  was  mali- 
cious in  law,  and  the  term  malice,  as  used  in  these  in- 
structions, does  not  mean  spite  or  hatred,  or  personal 
ill-will,  but  any  improper  or  indirect  motive  or  any 
motive  other  than  that  of  bringing  the  party  to  justice. 

Granted  with  the  following  addition:  That  while  it 
is  competent  for  the  jury  to  infer  malice  from  the  want 
of  probable  cause  (as  defined  in  plaintiff's  second  prayer,) 
the  question  whether  the  defendant  was  actuated  by  such 
malice  or  not,  is  to  be  determined  upon  the  whole  evi- 
dence, and  if  upon  the  whole  evidence  the  jury  believe 
that  the  defendant  did  not  act  maliciously,  then  their 
verdict  must  be  for  the  defendant. 

4.  If  the  jury  shall  find  a  verdict  for  the  plaintiff, 
they  are  at  liberty  to  take  into  consideration  all  the 
circumstances  of  the  case,  and  award  such  damages  as 
will  not  only  compensate  the  plaintiff  for  the  wrong  and 
indignity  he  has  sustained  in  consequence  of  the  defend- 


Digitized  by 


Google 


398  MARYLAND   REPORTS. 


Central  Railway  Company  w.  Brewer. 

ant's  wrongful  act,  but  may  also  award  exemplary  or 
punitive  damages  as  a  punishment  to  the  defendant  for 
such  wrongful  act. 

The  defendant  offered  the  three  following  prayers: 

1.  That  there  is  no  evidence  in  the  cause  legally  suffi- 
cient to  establish  malice  and  want  of  probable  cause 
upon  the  part  of  the  defendant  against  the  plaintiff  in 
the  arrest  and  prosecution  of  the  plaintiff  as  set  forth 
in  the  declaration;  and  their  verdict  must  therefore  be 
for  the  defendant. 

2.  That  there  is  no  evidence  in  the  case  legally  suffi- 
cient to  prove  that  any  of  the  officers  or  agents  of  the 
defendant  corporation  were  authorized  by  the  company 
to  have  the  arrest  made  which  is  complained  of  in  the 
declaration,  or  that  the  company  subsequently  adopted 
and  ratified  the  acts  of  said  officers  or  agents,  and  the 
verdict  must  be  for  the  defendant. 

3.  If  the  jury  believe  from  the  evidence  that  the  driver 
of  the  defendant's  car  which  the  plaintiff  got  on  at  or 
about  the  corner  of  Druid  Hill  avenue  and  Biddle  street, 
on  the  14th  day  of  July,  1891,  as  detailed  in  the  testi- 
mony, informed  Bell,  the  treasurer  of  the  defendant 
company,  that  the  plaintiff  had  put  a  counterfeit  coin 
in  the  fare  or  Slawson  box  of  the  car,  and  that  the  said 
Bell  at  once  notified  Joseph  Hopps,  the  superintendent 
of  the  company,  of  the  alleged  fact,  as  detailed  by  the 
testimony,  and  that  said  Hopps  acted  on  said  informa- 
tion in  ordering  the  arrest  of  the  plaintiff,  then  there 
was  probable  cause  for  said  arrest,  and  their  verdict 
must  be  for  the  defendant. 

The  Court  granted  the  first  and  fourth  prayers  of  the 
plaintiff  as  offered,  and  his  second  and  third  prayers, 
with  the  indicated  addition  to  each,  and  rejected  the 
prayers  of  the  defendant.  The  defendant  excepted,  and 
the  verdict  and  judgment  being  against  it,  appealed. 
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The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

George  Blakistone,  and  T,  WaUia  Blakistone,  for  the 
appellant. 

Oscar  Wolf,  and  Alfred  S,  Niles,  for  the  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  malicious  prosecution,  and  for 
false  arrest,  whereby  the  plaintiff  seeks  the  recovery  of 
damages  of  the  defendant  company,  a  body  corporate  of 
the  State  of  Maryland. 

The  declaration  alleges  that  the  defendant  falsely, 
maliciously,  and  without  probable  cause  whatsoever, 
caused  the  plaintiff  to  be  arrested  upon  a  writ  issued  by 
a  Commissioner  of  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Maryland,  upon  the  charge  of 
passing  counterfeit  money,  knowing  the  same  to  be  false 
and  counterfeit,  and  with  intent  to  defraud;  whereupon 
the  Commissioner  required  the  plaintiff  to  give  bail  for 
his  appearance  before  him  the  day  following  for  a  hear- 
ing, when  said  charge  was  dismissed,  and  the  appellee 
discharged.  In  the  second  count,  it  is  alleged  that  the 
defendant  assaulted  the  plaintiff  and  gave  him  into  cus- 
tody  of  a  police  officer  upon  a  false  charge,  and  required 
him  to  go  before  the  said  Commissioner  and  give  bail 
for  his  appearance,  &c. 

To  this  declaration  the  defendant  pleaded,  that  it  did 
not  commit  the  wrongs  alleged. 

The  facts  are,  that  the  defendant  was  engaged  in  run- 
ning cars  upon  certain  streets  of  the  City  of  Baltimore, 
for  the  conveyance  of  passengers.  The  plaintiff  boarded 
one  of  the  cars  of  the  defendant,  at  the  corner  of  Druid 
Hill  avenue  and  Biddle  street,  and  before  taking  his  seat, 
dropped  into  the  fare  box,   which  was  of  the  Slawson 
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patent,  a  coin  resembling  a  five  cent  piece  or  nickel. 
When  the  car  had  proceeded  nearly  the  distance  of  a 
short  block,  the  driver  of  the  car  called  the  plaintiff  to 
him,  and  told  him  that  he  had  dropped  a  lead  nickel  in  the 
box,  and  requested  him  to  redeem  it.  The  driver  pointed 
out  to  the  plaintiff  the  particular  coin,  which  was  lying 
on  the  glass  shelf  of  the  box,  which  is  an  inclined  glass 
plate  held  in  such  position,  that  the  coins  which  are 
dropped  into  the  box,  fall  upon  the  upper  surface  of  the 
inclined  plane  of  the  glass  shelf.  This  glass  shelf  is 
intended  to  give  to  the  driver  a  careful  scrutiny  of  the 
coins  deposited  for  fares,  before  the  same  are  dropped  into 
the  lower  part  of  the  box.  The  testimony  conclusively 
shows  that  the  nickel  in  question  was  deposited  in  the 
box  by  th^  plaintiff.  It  is  equally  clear,  that  the  coin 
so  deposited  was  a  leaden  nickel  or  counterfeit  coin  of 
the  United  States.  And  notwithstanding  the  driver 
told  the  plaintiff  that  he  must  redeem  the  counterfeit 
coin,  and  that  he  could  not  deliver  the  same  to  him,  as 
a  driver  had  no  right  to  open  the  box,  but  that  he  could 
obtain  the  same  at  any  time  by  calling  at  the  office  of 
the  company,  the  plaintiff  continued  in  the  car,  and 
passed  the  office  of  the  company,  without  paying  further 
attention  to  the  matter. 

Immediately  thereafter,  three  of  the  employes  of  the 
defendant,  the  driver  of  the  car  in  question,  the  trea- 
surer, and  also  the  superintendent,  followed  the  car  in 
which  the  plaintiff  was  a  short  distance,  and  after  the 
plaintiff  had  left  it,  the  superintendent  approached  him 
and  said,  '*You  put  a  piece  of  counterfeit  money  in  the 
box,  and  I  would  like  you  to  make  it  good,"  but  the 
plaintiff  declined  doing  so,  and  said  there  was  nothing 
the  matter  with  the  nickel,  only  a  piece  out  of  the  cor- 
ner of  it.  The  plaintiff  was  then  taken  before  the 
United  States  Commissioner,  where  the  charge  of  pass- 
ing a  counterfeit  coin   was   made,    the   superintendent 
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making  the  affidavit.  The  Commissioner  held  the 
plaintiff  under  bail  for  his  appearance  on  the  day  fol- 
lowing, and  detained  him  for  about  two  hours,  until 
bail  was  furnished.  On  the  day  following  the  making 
of  the  charge,  the  case  was  heard  by  the  Commissioner, 
and  the  plaintiff  discharged. 

At  the  trial  below  there  were  two  exceptions  taken. 
One  relating  to  the  Court's  action  on  the  prayers,  and 
the  other  to  the  admissibility  of  certain  testimony. 
The  liability  of  corporations  aggregate  for  torts  com- 
mitted by  them  through  their  agents  has,  in  recent 
years,  received  a  good  deal  of  attention  from  the  Courts. 
It  may  indeed  be  said  that  the  question  of  corporate 
liability  for  torts  has  been  in  a  progressive  stage;  but 
step  by  step,  have  the  limits  of  such  liability  been  en- 
larged and  extended,  until  now,  there  is  but  little  dif- 
ference between  corporate  liability  and  individual  lia- 
bility with  respect  to  torts. 

In  consequence  however  of  the  fact  that  a  corporation 
must  of  necessity  act  through  its  agents,  Courts  have 
almost  invariably  held  that  to  hold  a  corporation  liable 
for  a  tortious  act  committed  by  its  agent,  the  act  must 
be  done  by  its  express  precedent  authority,  or  ratified 
and  adopted  by  the  corporation.  Nor  is  a  corporation 
responsible  for  unauthorized  and  unlawful  acts,  even  of 
its  officers,  though  done  colore  officii.  To  fix  the  lia- 
bility, it  must  either  appear  that  the  officers  were  ex- 
pressly authorized  to  do  the  act,  or  that  it  was  done 
bonafidcy  in  pursuance  of  a  general  authority,  in  rela- 
tion to  the  subject  of  it,  or  that  the  act  was  adopted  or 
ratified  by  the  corporation.  Ang,  &  Ames  on  Corpora- 
tions,  sec,  311,  (10<A  Ed,)\  Carter  vs.  The  Howe  Machine 
Co.,  51  Md.,  296. 

When  the  plaintiff  was  arrested  and  held  to  bail  in 
the  manner  already  stated,  the  affidavit  was  made  by 
the  superintendent  of  the  defendant.     It  is  asserted  in 
26  V.   78. 
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the  brief  of  the  appellee  that  the  presideDt  of  the  de- 
fendant  was  also  present  at  that  time;  we  .fail,  however, 
to  discover  the  fact  in  the  record.  But  in  our  view  of 
the  case,  it  is  immaterial  whether  he  was  or  was  not. 
The  president  was  but  the  agent  of  the  defendant,  as 
were  the  other  officers  and  employes.  There  is  nothing 
in  the  record  which  directly  or  indirectly  tends  to  show 
that  the  superintendent  was  acting  in  pursuance  of  ex- 
press  precedent  authority  from  the  defendant  (51  Md., 
298,)  in  causing  the  arrest  of  the  plaintiff,  nor  had  he 
any  implied  authority  for  so  doing,  arising  out  of  the 
scope  of  his  employment,  so  far.  at  least,  as  the  testi- 
mony in  the  record  discloses.  The  fact  that  he  had 
general  authority  to  look  after  and  manage  the  affairs 
of  the  defendant  in  running  its  cars  on  the  streets  of 
Baltimore  City  for  the  carriage  of  passengers,  in  no 
manner  suggests  that  he  had,  unless  expressly  autho- 
rized so  to  do  by  his  principal,  any  authority  to  arrest 
a  passenger  for  placing  in  the  fare  box  a  leaden  nickel 
in  payment  of  his  fare.  He  may  have  a  general  autho- 
rity to  look  after  and  protect  the  property  of  the  de- 
fendant, and  he  may  possess  all  the  powers  properly 
pertaining  to  such  employment,  and  yet  he  would  not 
be- empowered  to  invoke  the  aid  of  the  criminal  law  on 
behalf  of  his  company,  unless  he  had  express  precedent 
authority.  And  if  this  be  true  of  the  superintendent, 
it  is  equally  true  of  the  other  agents  and  employes  of 
the  defendant.  As  to  the  subsequent  ratification  or 
adoption  by  the  defendant,  the  testimony  is  very  meagre 
and  inconclusive.  At  the  hearing  of  the  charge  the 
president,  the  superintendent  and  the  driver  testified,  and 
the  impression  made  upon  the  mind  of  the  Commis- 
sioner is  described  by  him  in  his  testimony,  when  he 
says,  **there  was  nothing  in  the  conduct  or  manner  of 
the  officers  or  employes  of  the  railway  company  before 
him  to  indicate  that  they  wanted  to  do  anything  more 
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than  tell  the  facts  which  were  within  their  knowledge, 
and  which  appertained  to  their  examination." 

The  fact  that  the  president,  superintendent  and  driver 
testified  before  the  Commissioner  affords  no  legally  suf- 
ficient evidence  of  ratification  or  adoption,  for  if  they 
were  without  authority  in  causing  the  arrest,  the  subse- 
quent testimony  given  for  the  government  by  them,  or 
the  manner  in  which  they  demeaned  themselves  in  de- 
livering their  testimony,  in  no  way  supports  the  theory 
of  adoption  or  ratification.  Tolchester  Beach  Improve^ 
ment  Co,  V8,  Steinmeier,  72  ilfrf.,  320. 

There  was  not,  we  think,  any  legally  sufficient  evi- 
dence given  at  the  trial  below  from  which  the  jury  could 
have  properly  inferred  either  express  precedent  authority 
to  justify  the  agents  of  the  defendant  in  causing  the 
arrest  of  the  plaintifi*,  nor  was  there  any  legal  evidence 
which  establishes  the  adoption  or  ratification  by  the  de- 
fendant of  the  acts  of  its  agents. 

It  was  certainly  not  within  any  of  the  usual  objects 
or  powers  of  the  defendant  company  to  prosecute  offenders 
against  the  criminal  laws  of  the  United  States,  and  it 
has  not  been  contended  that  any  such  powers  ever  were 
specially  conferred  on  the  defendant. 

Whilst  Courts  of  some  of  the  States  have  held  corpo- 
rations to  a  strict  liability  in  actions  of  like  character 
with  the  one  now  under  consideration,  we  are  following 
the  doctrine  which  we  think  this  Court  has  correctly 
announced  in  the  case  of  Carter  V8,  The  Howe  Machine 
Co.,  51  Md.,  290. 

To  hold  differently  would,  we  think,  be  opening  wide 
the  door  to  a  class  of  cases,  which  Courts  do  not  look 
upon  with  favor.  Public  justice  has  its  claims,  as  well 
as  the  individual  citizen,  and  it  is  no  part  of  the  privi- 
leges of  the  latter,  that  he  can,  with  impunity,  ignore 
the  reasonable  demands  of  the  former. 

We  do  not  however  sanction  the  idea  that  the  rights 
and  liabilities  of  the  citizen  can   be  trifled   with,  and 
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unfounded  charges  preferred,  without  holding  the  accuser 
to  a  just  responsibility.  And  when  corporations  author- 
ize their  agents  to  maliciously  commit  wrongs  against 
the  citizen,  or  ratify  or  adopt  such  acts  when  done,  they 
should  be  held  responsible  therefor.  The  right  and 
the  duty  of  the  citizen  are  reciprocal.  He  should  con- 
duct himself  in  such  manner  as  not  to  excite  a  well 
founded  suspicion  that  he  is  a  wrong-doer;  if  he  does 
not,  he  has  no  just  cause  to  complain  of  the  conse- 
quences. Carl  V8,  Ayers,  63  N.  F.,  14.  This  case  now 
under  consideration  illustrates  our  meaning. 

If  the  plaintiff  when  charged  with  passing  a  counter- 
feit coin  with  intent  to  defraud,  had  exercised  a  reason- 
able degree  of  prudence,  which  he  could  have  done  by 
dropping  a  good  coin  into  the  box,  for  the  bad  one,  or 
by  going  a  few  steps  to  the  office  of  defendant,  which 
he  was  then  nearing,  and  about  to  pass,  and  redeemed 
the  bad  coin,  there  could  have  been  no  possible  cause 
for  trouble,  but  he  declined  to  do  either.  Having  paid 
no  fare  for  the  ride  which  he  took,  he  quietly  walks 
off,  ignoring  the  obligation  he  was  under  to  the  defend- 
ant to  pay  his  fare,  and  paying  no  attention  to  the  com- 
plaint of  the  driver,  that  he  had  dropped  a  leaden  nickel 
in  the  fare  box.  We  take  it  to  be  very  clear  from  the 
testimony  as  already  stated  in  this  opinion,  that  the 
plaintiff  did  deposit  the  leaden  nickel  in  the  box,  and 
that  it  was  a  counterfeit  coin.  The  plaintiff  himself 
has  not  sought  to  disprove  either  fact.  Under  these 
circumstances  he  should  have  pursued  a  different  course, 
if  he  desired  to  relieve  himself  from  the  consequences 
which  reasonably  followed.  He  had  ample  time  to  con- 
sider and  determine  upon  the  course  which  he  thought 
proper  to  pursue,  and  we  think  he  acted  in  such  manner, 
at  least,  to  justify  the  agents  of  the  defendant  in  believing 
that,  even  though  he  may  have  unintentionally  deposited 
a  bad  coin  in  the  box,  he  was  afterwards  willing  to  avail 
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himself  of  his  position,  and  apply  the  counterfeit  nickel 
to  the  payment  of  his  fare.  He  failed  to  better  his  posi- 
tion when  he  subsequently,  at  the  instance  of  the  Com- 
missioner, gave  a  good  nickel  to  the  president  of  the 
defendant.  The  agents  of  the  defendant  were  unskilled 
in  the  refinements  of  the  law,  and  we  think,  in  what 
they  did,  they  acted  bona  fde^  and  with  reasonable  and 
probable  cause  for  their  conduct.  The  plaintiff  by  his 
course  excited  suspicion,  and  invited  the  charge,  and 
thus  brought  upon  himself  the  unpleasant  consequences 
that  followed,  which,  we  think,  could  have  been  averted 
by  a  reasonable  regard  for  the  duty  incumbent  upon 
him,  under  the  circumstances.  Wilmarth  vs.  Mount- 
ford,  et  al,  4  Wash.,  79. 

In  this  case  we  have  failed  to  discover,  by  implication 
or  otherwise,  the  slightest  degree  of  malice.  Noue  could 
be  inferred  from  the  want  of  probable  cause,  because 
its  absence  has  not  been  shown.  The  plaintiff,  in  his 
testimony,  speaking  of  the  agents  of  the  defendant  said, 
**that  he  knew  of  no  reason  why  they  should  have  had 
any  feeling  against  him,  and  he  really  had  no  right  to 
think  that  they  bad." 

The  question  of  the  presence  or  absence  of  probable 
cause  for  a  criminal  prosecution  does  not  depend  upon 
the  guilt  or  innocence  of  the  accused,  or  upon  the  fact 
whether  or  not  a  crime  has  been  committed.  Baldivin 
vs.  Weed,  17  Wend.,  224;  Bacon  vs,  Totone  and  others, 
4  Cush,,  218.  And  if  a  person  act  upon  appearances  in 
making  a  criminal  charge,  and  the  apparent  facts  are 
such,  as  to  lead  a  discreet  and  prudent  person  to  believe 
that  a  crime  has  been  committed  by  the  party  charged, 
although  it  turns  out  that  he  was  deceived,  and  the 
party  accused  was  innocent,  yet  he  will  be  justified. 
Carl  vs,  Ayers,  supra. 

The  well  settled  doctrine  is  that  an  agent  has  im- 
plied authority  to  do  only  such  acts  as  relate  to  his  own 
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particular  duties.  This  theoretical  principle  is  easily 
enough  expressed,  and  comprehended,  but  it  is  just  here 
that  the  greatest  diflSculties  arise  in  defining  the  extent 
of  the  principal's  liability.  The  decided  cases  which 
illustrate  this  view  are  numerous,  and  we  will  refer  to 
some  of  them  as  explanatory  of  the  doctrines  maintained 
in  this  opinion,  and  which,  we  think,  correctly  state  the 
law.  In  the  case  of  Boe  vs.  The  Birkenhead,  Lancashire 
and  Cheshire  Junction  BaUway  Company^  7  Exch,,  36,  it 
appears,  **That  a  passenger  being  desirous  of  going  by  an 
excursion  train  from  Monks  Ferry,  (the  defendant's  sta- 
tion) to  Bangor  and  back,  inquired  of  the  clerk  at  the 
former  station  by  what  train  he  could  return,  the  clerk  in- 
formed him  that  his  ticket  would  be  available  by  the  even- 
ing train  from  Bangor;  the  plain tifi*  accordingly  obtained 
an  excursion  ticket  and  returned  by  the  train  mentioned 
by  the  clerk.  On  arriving  at  the  platform  near  to  the 
Chester  station,  a  railway  servant  who  had  charge  of  the 
train,  upon  receiving  the  plaintiff's  ticket  told  him  that 
he  had  come  by  the  wrong  train,  and  that  he  must  pay 
2s,  6d.  more.  This  the  plaintiff  refused  to  pay,  and  he 
ivas  thereupon  taken  into  custody  by  a  railway  servant, 
under  the  direction  of  a  superintendent;  but  after  hav- 
ing been  a  short  time  in  custody,  he  paid  the  money 
under  protest  and  was  released.  It  appeared  that  the 
Chester  station  was  occupied  by  the  defendant's  com- 
pany, and  by  several  other  railway  companies;  but  one 
of  the  witnesses  stated  that  he  believed  that  the  person 
who  took  the  plaintiff  into  custody  to  be  one  of  the 
servants  of  the  defendant's  company." 

**The  plaintiff's  attorney  having  written  to  the  secre- 
tary of  the  defendant's  company  for  compenaation,  re- 
ceived a  written  answer  from  him,  requesting  that  he 
might  be  furnished  with  the  date  of  the  transaction, 
and  promising  to  make  the  necessary  inquiries.  The 
secretary  also  stated,  that  it  was  an  awkward  business, 
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and  that  the  blame  would  fall  upon  the  clerk  at  the 
station,  who  had  given  the  false  information;  and  he 
also  ofl'ered  to  repay  to  the  plaintiff  the  sum  of  2«.  6rf.,  he 
had  been  compelled  to  pay: — Held,  in  an  action  against 
the  defendants  for  the  arrest,  that  the  circumstances  of 
the  case  did  not  afford  any  evidence  that  the  arrest  had 
been  made  by  the  authority,  either  express  or  implied, 
given  by  the  company,  or  that  they  had  ratified  the  act. 

In  the  case  of  The  Eastern  Counties  Railway  Co,  vs, 
Brooni,  6  Fxch,,  314,  it  appeared  that  the  plaintiff,  a 
passenger  on  the  cars  of  the  cpmpany,  when  demanded 
to  deliver  up  his  ticket  to  the  collector,  refused  so  to  do; 
he  was  requested  to  quit  the  carriage,  which  he  also 
refused  to  do,  whereupon  he  was,  with  necessary  force 
only,  removed,  A  servant  of  the  company  then  took 
the  plaintiff  before  a  magistrate  for  an  alleged  breach 
of  one  of  the  company's  by-laws.  The  attorney  of  the 
company  attended  before  the  magistrate  to  conduct  the 
charge,  which  the  Court  held  was  no  evidence  that  the 
company  ratified  the  act  of  their  servant. 

In  the  case  of  Mali  vs.  Lordy  39  N,  Y.,  381.  the  ques- 
tion was,  whether  a  merchant,  l:)y  employing  a  clerk  to 
sell  goods  for  him  in  his  absence,  or  a  superintendent 
to  take  the  general  charge  and  management  of  his  business 
at  a  particular  store,  thereby  confers  authority  upon 
such  clerk  or  superintendent  to  arrest,  detain,  and  search 
any  one  suspected  of  having  stolen  and  secreted  about 
his  person  any  of  the  goods  kept  in  such  store.  The 
Court  says:  **In  examining  this  question,  it  must  be 
assumed  that  by  the  employment  the  master  confers 
upon  the  servant  the  right  to  do  all  necessary  and  proper 
acts  for  the  protection  and  preservation  of  his  property, 
to  protect  it  against  thieves  and  marauders,  and  that 
the  servant  owes  the  duty  so  to  protect  it  to  his  em- 
ployer. But  this  does  not  include  the  power  in  ques- 
tion.    It  cannot  be  presumed  that  a  master,  by  entrust- 
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ing  his  .servant  with  his  property,  and  conferring  power 
upon  him  to  transact  his  business,  thereby  authorizes 
him  to  do  any  act  for  its  protection,  that  he  could  not 
lawfully  do  himself,  if  present.  The  master  would  not, 
if  present,  be  justified  in  arresting,  detaining  and  search- 
ing a  person  upon  suspicion,  however  strong,  of  having^ 
stolen  his  goods  and  secreted  them  upon  his  person. 
The  authority  of  the  defendants  to  the  superintendent 
could  not,  therefore,  be  implied  from  his  employment" 
The  act  was  not  done  in  the  business  of  the  defendants, 
and  they  were  not,  as  masters,  responsible  therefor." 

We  do  not  think  it  necessary  to  pursue  the  inquiry 
further.  There  are  many  other  cases  closely  analogous 
to  those  quoted,  among  which  are:  Prtssley  vs.  Mobile 
&  G.  R.  Company^  15  Federal  Beps.,  199;  Bank  of  New 
South  Wales  V8.  Otveston,  48  L.  J.,  P.  C,  25;  Danby  vs. 
Beardsly,  43  L.  T.y  N.  S.^  603;  Allen  vs.  London  and 
S.  W.  B.  Co.,  L.  B.,^  Q.  B.,  65;  Povltm  vs.  London  and 
S.  W.  B.  Co.,  L.  B.,2  Q.  B.,  534;  Brokers  vs.  New 
Jersey  B.  B.  &  Transp.  Co.,  3  Vroom.,  326;  FanderbUt 
vs.  The  Bichmond  Turnpike  Co.,  2  N.  Y.,  (2  Comstock,) 
479. 

It  follows  from  the  views  expressed  that  we  are  of 
opinion  that  there  was  no  legally  sufficient  evidence  in 
this  cause  to  justify  submitting  the  same  to  the  jury. 
When  all  the  facts,  which  the  plaintifl''8  evidence  con- 
duces to  prove,  do  not  show  a  want  of  probable  cause, 
it  becomes  a  mere  question  of  law,  which  the  Court  must 
decide,  and  it  will  be  useless  and  improper  to  take  the 
opinion  of  the  jury  upon  it. 

The  defendant's  first  and  second  prayers  announced  the 
law  of  the  case  and  should  have  been  granted.  The 
plaintiff's  first,  second  and  third  prayers  ought  to  have 
been  rejected.  There  is  no  objection  to  the  law  of  the 
fourth  prayer  in  a  proper  case.  We  think  the  Court  below 
was  in  error  in  allowing  the  question  to  be  asked  which 
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is  contained  in  the  first  exception,  for  the  reason,  that 
if  the  agents  of  the  defendant  had  no  authority  to  make 
the  arrest,  they  could  not  by  their  demeanor  at  the  hear- 
ing, make  the  company  liable,  when  there  had  been  no  pre- 
cedent authority  or  subsequent  ratification.  The  judg- 
ment below  must  be  reversed  without  a  new  trial. 

Judgment  reversed, 

without  a  new  trial, 
(Decided  12th  January.  1894.) 


Baltimore  Traction  Company  of  Baltimore  City 
V8.  State  of  Maryland,  use  of  Virginia  T.  Ring- 
gold, and  others. 

Street  railway — Contributory  negligence — Who  are  not  Re- 
garded as  Passengers— ^Erroneous  instruction. 

A  person  about  forty-five  years  of  age,  and  weighing  about  two 
hundred  pounds,  who  attempts  to  board  a  street  car  moving  at 
the  rate  of  six  or  more  miles  per  hour,  with  a  bottle  in  his  right 
hand  and  a  basket  on  his  left  arm«  is  guilty  of  such  negligence 
as  will  relieve  the  company  of  liability  for  his  death,  because  of 
failure  to  stop  the  car,  unless  the  conductor,  on  discovering  the 
peril  of  the  deceased,  failed  to  use  proper  diligence  in  endeavor- 
ing to  avoid  the  accident. 

One  attempting  to  board  a  street  car  moving  six  miles  an  hour, 
cannot  be  regarded  as  a  passenger,  and  entitled,  as  such,  to  be 
protected  from  injury  by  the  conductor,  but  is  entitled  only  to 
mch  reasonable  care  and  caution  on  the  part  of  the  conductor, 
as  is  due  to  a  person  not  a  passenger. 

In  an  action  to  recover  damages  from  a  railway  company  for 
death  occasioned  by  the  attempt  of  the  deceased  to  board  a  street 

Note.— The  subject  of  liability  for  iDjuries  received  in  getting  on  or  off  cars,  1» 
treated  with  great  f ullneHS  in  a  note  to  Oarr  cs.  Eel  River  it  Eureka  R.  Co.  ( Cal. )  21  L. 
R.  A.,  354. 
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car  in  motion,  an  instruction  to  the  jury  that  their  verdict  must 
be  for  the  plaintiff,  if  they  find  any  want  of  ordinary  care  on 
the  part  of  the  defendants  conductor  or  gripman,  or  either  of 
them,  by  failing  to  stop  the  car  when  signalled,  or  to  notify  the 
deceased  not  to  attempt  to  board  the  car,  is  erroneous  where  it 
is  not  qualified  by  reference  to  the  effect  of  contributory  negli- 
gence, if  there  be  evidence  of  such  negligence. 

Appeal  from  the  Court  of  Common  Pleas. 

This  was  an  action  brought  in  the  name  of  the  State, 
for  the  use  of  the  widow  and  children,  and  mother  of 
Edward  Ringgold,  deceased,  against  the  appellant,  a 
street  railway  company,  a  body  corporate  under  the  laws 
of  the  State,  to  recover  damages  for  the  death  of  the 
deceased,  who  was  run  over  and  killed  by  a  car  of  the 
defendant.  The  case  is  stated  in  the  opinion  of  the 
Court. 

First  Exception. — At  the  trial  the  plaintiff  offered 
seven  prayers  which  are  omitted,  as  all  of  them,  save 
the  seventh,  were  rejected,  and  that  was  not  discussed  in 
the  opinion  of  the  Court.  The  defendant  offered  the 
two  following  prayers,  and  eight  others  which  it  is 
deemed  unnecessary  to  insert: 

1.  That  if  the  jury  find  from  the  evidence  that  Ed- 
ward Ringgold,  the  deceased,  being  of  the  age  and  phy- 
sical condition  stated  in  the  evidence,  received  injuries 
which  resulted  in  his  death,  while  attempting  to  get  on 
board  a  car  of  the  defendant  company,  and  that  said 
injuries  would  not  have  occurred  if  said  deceased  had 
not  made  such  attempt;  and  shall  further  find  that  at 
the  time  the  said  deceased  did  so  attempt,  the  said  car 
was  in  motion  and  running  at  the  rate  of  six  miles  per 
hour  or  more,  and  that  said  deceased,  at  the  time  of 
making  such  attempt,  had  in  his  right  hand  a  bottle  and 
a  basket  on  his  left  arm;  and  shall  further  find  that  by 
so  holding  said  bottle  in   his  right   hand   he  was  pre- 
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vented  from  grasping  with  his  right  hand  the  handle 
attached  to  said  car,  then  the  said  deceased  was  guilty 
of  contributory  negligence,  and  their  verdict  must  be  for 
the  defendant,  unless  they  shall  further  find  that  the 
defendant's  agents,  after  becoming  aware  of  the  de- 
ceased's negligence,  failed  to  exercise  reasonable  care 
and  prudence,  under  the  circumstances  of  the  case, 
whereby  the  consequence  of  such  negligence  might  have 
been  prevented. 

2.  That  if  the  jury  find  from  the  evidence  in  the  case 
that  the  accident  complained  of  was  in  any  degree  owing 
to  the  want  of  due  care  and  caution  at  the  time  of  the 
accident  on  the  part  of  the  deceased,  directly  contribut- 
ing thereto,  then  their  verdict  must  be  for  the  defend- 
ant, unless  they  shall  further  find  that  the  defendant's 
agents,  after  becoming  aware  of  the  deceased's  negligence, 
failed  to  exercise  reasonable  care  and  prudence,  whereby 
the  consequences  of  such  negligence  might  have  been 
avoided,  and  there  is  no  evidence  in  the  case  from  which 
the  jury  can  find  that  the  defendant's  agents  did  so  fail 
to  exercit^e  ordinary  care  and  prudence,  after  becoming 
aware  of  deceased's  negligence. 

The  Court  (Phelps,  J.,)  rejected  all  the  prayers  of 
the  defendant  and  all  those  of  the  plaintiff',  except  the 
seventh  prayer,  which  was  granted,  and  gave  the  follow- 
ing instructions  of  its  own: 

1.  If  you  find  that  Edward  Ringgold,  the  deceased, 
was  fatally  injured  by  any  want  of  ordinary  care  on  the 
part  of  the  defendant's  conductors  or  gripmen,  or  either 
of  them,  such  as  by  failing  to  stop  the  train  when  sig- 
nalled, or  to  notify  the  deceased  not  to  attempt  to  board, 
or  by  first  slowing  up  and  then  increasing  speed  iifter 
deceased  reached  the  car,  or  by  failing  to  stop  the  train 
after  the  peril  of  the  deceased  became  apparent,  or  by 
letting  the  deceased  go  after  grasping  him  under  the 
arm,  or  by  failing  to  afford  the  deceased  a  reasonable 
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opportuoity,  under  the  circumstances,  of  taking  a  safe 
position,  or  otherwise,  and  shall  further  find  that  the 
equitable  plaintiff's  were  related  to  the  deceased  as 
claimed,  then  the  verdict  should  be  for  the  plaintiff. 

2.  But  if  you  find  any  failure  of  the  deceased,  at  the 
time,  to  exercise  ordinary  care  on  his  part,  as  by  attempt- 
ing to  board  a  car  in  too  rapid  motion  while  the  deceased 
was  holding  a  bottle  and  a  basket,  running  after  the 
same  for  that  purpose,  or  by  ordering  the  conductor  to 
let  him  go,  while  in  the  act  of  trying  to  help  him  up, 
or  otherwise,  and  that  the  same  directly  contributed  to 
the  accident  in  such  wise,  that  without  such  failure  the 
accident  would  not  have  occurred,  then  the  defendant 
is  entitled  to  a  verdict,  unless  you  further  find  that, 
after  the  peril  of  the  deceased  became  apparent,  the 
defendant's  agents,  or  either  of  them,  could  have  pre- 
vented the  accident  by  the  exercise  of  ordinary  care  on 
their  part. 

3.  By  ordinary  care  is  understood  that  degree  of  cau- 
tion, attention,  activity  and  skill,  which  are  habitually 
employed  by,  or  may  reasonably  be  expected  from,  per- 
sons in  the  situation  of  the  respective  parties,  under  all 
the  circumstances  surrounding  them  at  the  time. 

4.  The  burden  of  proof  is  on  the  plaintiff  to  show 
want  of  ordinary  care  on  the  part  of  the  defendant's 
agents,  and  on  the  defendant  to  show  contributory  negli- 
gence on  the  part  of  the  deceased;  and  it  is  for  the  jury 
to  find  from  all  the  circumstances  in  evidence,  upon  the 
principles  laid  down,  whether  either  of  the  parties,  and 
which  of  them,  was  responsible  for  the  accident.  The 
defendant  excepted. 

Second  Exception^  was  taken  by  the  defendant  to  the 
action  of  the  Court  in  excluding  certain  evidence  which 
was  offered.  The  exception  was  not  passed  upon  by  thia 
Court,  and  the  evidence  is  therefore  not  inserted. 

The  verdict  and  judgment  being  for  the  plaintiff,  the 
defendant  appealed. 
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The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McShbrry,  and  Boyd,  J. 

N.  Penniman  Band,  (with  whom  were  Howard  Munnik- 
huysen.  and  Robert  D.  Morrison^  on  the  brief.)  for  the 
appellant. 

The  Court  did  not  cover  the  point  contained  in  the 
defendant's  first  prayer,  in  its  instruction.  That  prayer 
asked  the  Court  to  say  to  the  jury  that  if  they  found 
from  the  evidence  that  the  deceased,  being  of  the  age 
and  physical  condition  stated,  tried  to  board  a  car  run- 
ning at  the  rate  of  six  or  more  miles  per  hour,  and  that 
when  he  made  the  attempt  he  had  on  his  left  arm  a 
basket,  and  in  his  right  hand  a  bottle,  and  by  so  holding 
the  bottle  he  was  prevented  from  grasping  the  handle  of 
the  car  with  his  right  hand,  that  then  the  deceased  was 
chargeable  with  contributory  negligence. 

Now  can  there  be  any  question  about  which  reason- 
able minds  could  diflFer,  as  to  the  negligence  of  attempt- 
ing to  board  a  car  under  such  circumstances.  Those 
facts  constituted  negligence  in  law,  and  the  defendant 
was  entitled  to  have  the  jury  so  instructed. 

In  the  language  of  this  Court  in  the  case  of  Union  R, 
R,  Co.  V8.  State,  use  of  Steever,  72  Md.,  159,  **it  was, 
therefore,  the  right  of  the  defendant  to  have  the  mind 
of  the  jury  directed  to  the  specific  facts  in  evidence,  and 
instructed  as  to  the  effect  of  such  facts  if  found  to 
exist."  All  of  the  facts  recited  in  the  prayer  were  in 
evidence,  and  as  to  most  of  them  there  was  no  contra- 
diction. 

The  second  instruction  granted  by  the  Court,  by  no 
means  gave  to  the  defendant  its  **right"  as  above  de- 
fined. The  Court  said  in  substance  *4f  you  find  a  fail- 
ure on  the  part  of  deceased  to  exercise  ordinary  care  as 
by  attempting  to  board  a  car  in  too  rapid  motion,  &c., 
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then  your  verdict  must  be  for  the  defendant,"  thus  leav- 
ing it  to  the  jury  to  say  whether  or  not  such  facts,  if 
found,  did  constitute  want  of  ordinary  care.  But  it  was 
the  right  of  the  defendant  to  have  the  minds  of  the  jury 
'^directed  to  the  specific  facts  in  evidence,  and  instructed 
as  to  the  effect  of  such  facts,  as  found  to  eodst,"  that  is,  to 
have  them  told  that  they  did  constitute  negligence,  and 
not  to  have  it  left  to  them  to  say  whether  they  did  or 
not.  Union  R.  K  Co.  &  P.,W.  &  B.  R.  R.  Co.  vs. 
State,  use  of  Steever,  72  Md.,  159;  Phii.,  Wilm.  dt  BaUo. 
R.  R.  Co.  &  Union  R.  R.  Co.  vs.  State,  use  of  Gunther, 
66  Md.,  510;  Coleman  vs.  Second  Ave.  R.  R.  Co.,  114  N. 
Y.,  611. 

The  Court  also  erred  in  rejecting  the  defendant's  second 
prayer.  This  prayer  requested  the  Court  to  charge  that 
if  the  jury  should  find  that  the  deceased  was  negligent 
there  was  no  evidence  from  which  they  could  find  that 
the  defendant,  after  becoming  aware  of  the  danger  of  the 
deceased,  did  not  use  due  care  to  avoid  the  consequences 
of  his  negligence. 

It  was  the  uncontradicted  testimony  that  as  soon  as 
the  conductor  of  the  defendant  became  aware  of  the 
attempt  of  the  deceased  to  board  the  car,  he  grasped 
him  under  the  arm,  and  continued  to  prevent  his  falling 
until  the  deceased  three  times  demanded  that  he  should 
let  go,  and  that  as  soon  as  he  did  let  go,  he  did  all  that 
could  be  done  to  stop  the  car. 

He  could  not  even  attempt  to  stop  the  car  sooner,  be- 
cause, while  leaning  out  and  grasping  the  deceased,  his 
other  hand  was  necessarily  grasping  the  car  handle,  to 
keep  from  being  himself  dragged  off. 

It  is  true  that  if  he  had  not  let  go  of  the  deceased,  it 
is  probable  that  he  might  have  saved  him.  But  can  it 
be  said  to  be  negligence  to  comply  with  a  demand  thrice 
repeated  to  let  go?  Even  if,  as  in  this  case,  the  con- 
ductor was  of  opinion   that  it  was  more  dangerous  for 
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him  to  do  as  he  was  requested  by  the  deceased,  the 
latter  had  the  right  to  judge  for  himself  what  was  best 
for  his  own  salvation,  and  the  fact  that  we  followed  his 
unfortunate  judgment  should  not  be  charged  to  us  as 
negligence.  Holohan  vs.  W.  &  Geo,  R,  R,  Co,,  8  Mackeyy 
316. 

Yet  the  Court  not  only  refused  to  grant  this  prayer, 
but  in  its  first  instruction  told  the  jury  that  they  might 
find  the  defendant  guilty  of  negligence  ^^by  letting  go 
the  deceased  after  grasping  him  under  the  arm." 

The  learned  Judge  also  erred  in  his  first  instruction, 
because  he  thereby  told  the  jury  that  if  they  found  that 
the  defendant's  car  did  not  stop  when  signalled  to  do  so 
by  Ringgold,  such  a  failure  was  negligence  on  which  they 
could  have  a  verdict  for  the  plaintiff*. 

Aside  from  the  question  whether  it  was  negligence  to 
fail  to  stop  at  any  other  place  than  the  corner,  when  it 
appeared  uncontradicted  in  evidence  that  a  reasonable 
regulation  of  the  company  forbade  the  employes  to  do 
so,  the  failure  to  stop  the  car  did  not  in  any  way  cause 
the  injury  complained  of.  If  the  deceased  had  not 
attempted  to  board  the  car  while  in  motion,  the  going 
on  of  the  car  could  not  have  injured  him.  The  liability 
to  injury  originated  when  the  deceased  attempted  to 
board  the  car.  And  at  best  it  could  not  be  contended 
that  the  failure  of  the  car  to  stop  was  other  than  a  re- 
mote cause  of  the  injury,  and  that  it  in  no  way  directly 
contributed  thereto. 

"A  remote  cause  is  that  which  may  have  happened 
anywhere,  yet  no  injury  occurred,  notwithstanding  no 
injury  could  have  occurred  if  it  had  not  happened." 
Balto,  dt  Ohio  JR.  B,  Co.  vs.  State,  use  of  Trainor,  33  Md. , 
554;  Klipper,  et  ah  vs.  Coffey,  44  Md.,  129. 

C.  Baker  Clotworthy,  and  J.  Southgate  Lemmon,  for  the 
appellee. 
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The  plaintiff  had  every  right  to  contend  that  by  his 
signal  given  frora  a  proper  place  in  a  visible  manner, 
Ringgold  had  tendered  himself  as  a  passenger  and  had 
lawfully  demanded  passage  from  the  defendant  carrier, 
which  was  bound  to  receive  him,  (Corlin  vs.  West  End 
Street  By.  Co..  154  Mass.,  197,)  and  that  by  its  slowing 
down  in  response  to  his  signal,  the  conductors  of  the  cars 
were  notified  of  the  approach  of  passengers,  and  that  by 
taking  hold  of  Ringgold  for  the  purpose,  not  of  avoiding 
an  accident,  which  he  admits  he  did  not  then  expect, 
but  of  assisting  him  on  the  car,  Sanders,  the  conductor, 
accepted  him  as  a  passenger. 

The  defendant  insisted  that  Ringgold  contributed  to 
his  death  by  attempting  to  board  amoving  train  encum- 
bered by  a  basket,  on  his  left  arm  and  a  bottle  in  his 
right  hand,  and  that  such  attempt,  if  the  car  was  moving 
at  the  rate  of  six  miles  or  more,  constituted  contributory 
negligence  on  his  part  and  necessitated  a  verdict  for  the 
defendant,  unless  the  jury  should  further  find  that  the 
defendant's  agents  *'after  becoming  aware*'  of  deceased's 
negligence  failed  to  exercise  reasonable  care  and  pru- 
dence, &c.,  whereby,  &c. 

It  is  true  that  Ringgold  had  a  small  basket  on  his  left 
arm,  leaving  that  hand  however  free,  and  that  his  use 
of  his  right  hand  was  embarrassed  by  a  beer  bottle  con- 
taining his  tea,  but  it  is  equally  true  that  his  situation 
in  this  respect,  was  visible  to  all  lookers-on,  and  that 
the  defendant's  agents,  in  accepting  him  as  a  passenger, 
owed  him  greater  care  by  reason  thereof.  *'They  (the 
agents)  are  presumed  and  required  to  have  the  ordinary 
senses."  Balto.  dt  Ohio  Railroad  Co.  vs.  Leopley,  65 
Md.,  576. 

On  his  part  Ringgold  was  entitled  to  reception  as  a 
passenger  upon  his  signal.  Pearson  vs.  Duane,  4  IVall., 
605;  Eppendorfvs.  B.,  C.  d  N.  Y.  Railway  Co.,  69  N.  Y., 
195;  Corlin  vs.  West  End  Street  By,  Co..  154  Mass.,  197. 
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Hi6  signal  and  the  response  thereto  established  him  as 
a  passenger,  and  it  was  not  necessary  to  the  completion 
of  the  relationship,  that  he  should  have  first  safely  en- 
tered the  car.     AUender  vs.  B,  R.  Co.,  37  loioaj  270. 

These  companies  have  no  ticket  offices  and  use  the 
streets  for  their  -stations,  and  like  other  carriers  are 
bound  to  provide  safe  ingress  and  egress  for  those  seek- 
ing transportation  upon  their  cars.  Balto.  dk  Ohio  R.  R. 
Co.  V8.  State,  use  of  Mahone,  63  Md.,  144;  Fkil.,  Wilm. 
d  Balto.  R,  R.  Co.  vs.  Anderson,  72  Md.,  526. 

If,  therefore,  Ringgold  had  a  right  to  believe  himself 
accepted  as  a  passenger,  he  had  the  further  right  to 
believe  that  his  safety  would  be  cared  for  to  the  utmost 
of  the  skill  and  caution  of  the  defendant's  agents,  and 
to  rely  upon  the  fact  that  at  whatever  speed  the  car  was 
going,  it  would  be  checked  and  not  increased  until 
he  was  safely  on  the  platform.  Corlin  vs.  West  End  Street 
Ry.  Co.,  154  Mass.,  197;  Birmingka^n  U^iion  Ry.  Co.  vs. 
Smith,  90  Ala..  60;  Conner  vs.  Citizens'  Street  Ry,  Co., 
105  Ind.,  62;  Harmon  vs.  The  W.  &  G.  R.  R.  Co.,  7  Mac- 
key,  255,  261,  264,  265,  266,  267;  Phil,  Wilm.  (It  Balto. 
R.  R.  Co.  vs.  Anderson,  72  Md.,  529,  530;  Chicago  City 
Ry.  Co.  vs.  Mumfctrd,  97  III,  564. 

Any  other  rule  would  absolve  the  managers  of  our 
rapid  transit  lines  from  all  responsibility  for  the  lives  of 
incoming  passengers,  and  expose  the  latter  to  all  the 
dangers  which  careless  motormen  or  conductors  may  see 
fit  to  inflict  upon  them.  This  relationship  of  Ringgold 
to  the  carrier,  however,  is  ignored  in  the  defendant's 
first  prayer,  which  segregates  the  fact  that  he  attempted 
to  board  a  moving  car  while  so  encumbered,  and  so 
makes  him  negligent,  per  se,  without  regard  to  his  sig- 
nal, its  acceptance,  the  assistance,  and  the  invitation 
thereby  extended  by  conductor  Saunders  to  him.  When 
the  latter  reached  out  for  Ringgold  he  practically  told 
him  to  get  on,  and  after  doing  that,  *^it  would  come 
27  v.  78. 
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with  a  very  ill  grace  from  the  road  to  say  to  the  passen- 
ger, you  have  been  careless  because  you  obeyed  the 
order  of  my  agent."  Balto.  dt  Ohio  Railroad  Co,  vs. 
Leapley,  65  Md.,  578.  To  whatever  conclusion  the  jury 
might  have  come  upon  the  subject  of  Saunders'  action, 
there  was  evidence  from  which  they  could  find  the  invi- 
tation to  Ringgold,  and  it  was  error  to  ignore  the  eflFect 
of  that  invitation  upon  the  deceased  in  his  effort  to  board 
the  car.  With  one  hand  clear,  the  conductor  to  relieve 
the  other  of  the  bottle,  and  the  promise  of  due  care  and 
caution  on  the  part  of  all  hands  on  the  train,  the  ques- 
tion of  the  deceased's  prudence  was  very  different  in  fact 
from  that  presented  in  the  defendant's  prayer,  and  the 
omission  of  these  facts  vitiated  the  prayer.  Merchants* 
dk  Miners*  Transportation  Co.  vs.  Story,  50  Md.,  15;  Adams 
vs.  Capron,  21  Md.,  205-6. 

He  must  have  seen  the  other  passenger  ascend  the 
moving  trailer  and  have  noticed  his  own  car  still  slow- 
ing down  for  himself. 

The  defendant's  first  prayer  is  also  defective  in  absolv- 
ing the  carrier  from  all  duty  of  avoiding  the  conse- 
quences of  the  plaintiff's  alleged  negligence  until  its 
agents  became  actually  '*  aware"  of  it.  Under  this 
theory,  by  closing  their  eyes,  the  defendant's  agents 
would  be  released  from  all  care,  and  the  impossible  bur- 
den of  proving  they  did  in  fact  see,  would  be  cast  upon 
the  plaintiff. 

This,  however,  is  not  the  law.  People's  Pass.  Bail' 
way  Co.  vs.  Green,  56  3Id.,  93;  Central  By.  Co.  vs.  Smithy 
74  Md.,  212;  Balto.  Traction  Co.  vs.  Wallace,  77  Md.,  435. 

The  earlier  cases  here  cited  were  those  of  passengers, 
but  that  of  fVallace  rested  upon  the  duty  owing  by  the 
drivers  of  street  cars  to  citizens  approaching  their  tracks. 

In  the  case  of  Smith,  in  74  Md.,  212,  the  railway  com- 
pany distinctly  claimed  exemption  unless  the  driver  of 
its  car  discovered  the  peril  in  time  to  have  avoided  the  acci- 
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dent,  but  this  Court  sustained  the  instruction  that  the 
defendant  was  liable,  notwithstanding  any  contributory 
negligence,  if  the  peril  of  the  plaintiff  coidd  have  been 
discovered  by  the  driver  in  time  to  have  avoided  the 
accident. 

The  defendant's  second  prayer  is  not  only  obnoxious 
to  the  objection  last  made  to  the  first  prayer,  but  to  the 
further  one  that  it  sought  to  take  from  the  jury  the 
testimony  which  showed  how  easily  Ringgold  might  have 
been  saved  from  death  even  after  the  defendant's  agents 
in  fact  discovered  or  *' became  aware"  of  his  peril.  The 
testimony  of  conductor  Corcoran  shows  this.  He  calmly 
admits  having  seen  the  deceased  catch  the  front  car, 
encumbered  as  he  was,  and  that  he  started  to  give  the 
signal  which  would  have  stopped  the  car,  but  failed  to 
do  so  because  he  thought  conductor  Saunders  could  get 
him  on  the  car,  and  there  he  stood  and  watched  the  race 
with  death  while  Ringgold  lost  breath  and  strength, 
until  Saunders  dropped  him  beneath  the  very  car  on  which 
Corcoran  stood,  the  ^'murderous  trailer"  without  guards 
to  its  wheels,  which  did  poor  Ringgold  to  his  death, 
while  its  manager  took  chances  upon  the  strength  of 
Saunders'  arm.  Apart  however  from  Corcoran's  negli- 
gence, Saunders  himself  swears  he  had  Ringgold  safe  and 
could  have  kept  him  so,  but  that  he  dropped  him  with 
full  knowledge  of  the  consequences,  to  his  death,  simply 
because  the  deceased  in  his  distraction  of  mind  foolishly 
asked  him  to  do  so.  Whether  Saunders  was  right  in 
dropping  him  after  voluntarily  grasping  and  holding 
him  against  Ringgold's  will,  until  the  speed  had  so  much 
increased,  was  properly  a  question  for  the  jury. 

Ringgold  was  entitled  to  the  utmost  degree  of  care, 
skill  and  diligence  consistent  with  the  nature  of  the 
defendant's  business,  not  only  by  way  of  precaution 
when  he  notified  the  cars  of  his  approach,  but  by  way  of 
prevention  after  his  peril,  however  caused,  became  man- 
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ifest.  Balto.  &  Ohio  Railroad  Co.  vs,  Leapley,  65  Jfrf., 
576;  Fhil,,  fVilm.  dt  BaUo.  Railroad  Co,  vs,  Anderson^ 
72  Md.,  526,  527. 

Page,  J.,  delivered  the  opinion  of  the  Court. 

On  the  26th  May,  1891,  Edward  Ringgold,  desiring  to 
take  one  of  the  defendant's  cars  to  go  to  his  business, 
left  his  home,  having  in  his  right  hand  a  beer  bottle 
containing  cold  tea,  and  on  his  left  arm  a  small  basket, 
about  eight  inches  long,  containing  his  lunch.  He 
stopped  on  the  west  side  of  Druid  Hill  avenue,  at  a 
point  twenty-five  or  thirty  feet  south  from  Dolphin 
street,  and  there  he  raised  his  arm  for  the  purpose  of 
signalling  a  car  which  was  then  coming  down  the  avenue. 

Gallagher,  the  gripman,  states,  that  he  saw  him  stand- 
ing there  looking  at  the  cars,  but  ''saw  no  signal  or 
indication  on  the  part  of  the  deceased  that  he  wanted  to 
get  on  the  car."  As  the  car  came  down  the  avenue, 
it  slowed  up  as  it  approached  Dolphin  street,  and  as 
it  crossed  '*it  was  going  slow,"  but  after  it  reached 
the  south  side  of  Dolphin  street,  its  speed  was  suddenly 
increased.  The  gripman  gives  as  the  reason  for  this 
that  when  he  approached  Dolphin  street,  '*  there  was  a 
gentleman  who  got  on  the  trailer,  *  *  *  and  that  after 
passing  the  south  corner,  *  *  *  and  seeing  no  one  there 
to  get  on,  the  witness  started  the  train  up  gradually 
until  five  bells  were  rung,  which  was  the  signal  to  stop 
immediately."  When  the  car  had  passed  about  thirty 
feet  from  Dolphin  street,  and  while  it  was  still  moving, 
the  deceased,  who  had  moved  into  the  street,  made  an 
eff'ort  to  get  on.  Before  he  could  do  so,  the  speed  of  the 
car  was  increased.  He  grabbed  the  car  with  his  left 
hand,  and,  running  by  its  side,  tried  to  board  it.  The 
conductor  seeing  him  in  this  position,  seized  him  under 
the  arm  to  prevent  him  from  falling.  The  deceased  then 
told  him,  ''  Let  go  my  arm,  I  can  get  on,"  and  twice  he 
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repeated  the  words  **Let  me  go;"  and  the  conductor, 
though  he  says,  he  thought  he  could  hold  on  to  him, 
and  thus  prevent  an  accident,  then  let  him  go,  where- 
upon he  fell,  and  was  killed  by  being  run  over  by  the 
trailer.  It  also  appears  from  the  evidence  that  the  con- 
ductor, after  he  seized  Ringgold,  was  unable  to  make  the 
signal  to  stop  the  car,  until  after  he  let  him  go,  because 
of  the  fact,  that  both  his  hands  were  then  occupied, — 
one  in  holding  Ringgold,  and  the  other  in  retaining  his 
own  position  on  the  car.  The  train  consisted  of  two 
cars,  the  power  being  in  the  forward  one.  There  was  a 
conductor  on  each  car,  and  a  bell  on  the  trailer,  which 
did  not  connect  with  the  bell  on  the  grip-car,  and  could 
not  be  heard  by  the  gripman,  in  consequence  of  which 
all  signals  from  the  trailer  had  to  be  repeated  by  the 
conductor  on  the  grip-car,  in  order  to  reach  the  gripman. 
By  Rule  7  of  the  company,  gripmen  were  required  to 
keep  a  sharp  look-out  for  passengers,  and  stop  train  at 
proper  place  to  receive  them,  looking  in  each  direction 
at  cross  streets;  to  stop  trains  to  take  on  and  let  off  pas- 
sengers at  the  far  side  of  cross  streets  (except  where 
special  notice  should  be  given  from  time  to  time  of  other 
places,)  and  stop  so  that  the  rear  platform  of  the 
rear  car  will  be  over  the  flagstones. 

Ringgold  was  about  forty-two  years  of  age,  a  little  over 
five  feet  two  inches  in  height,  and  weighed  above  two  hun- 
dred pounds.  He  was  active,  intelligent  for  a  man  of 
his  color,  temperate,  and  accustomed  to  use  the  cars 
daily. 

The  parties  offered  several  prayers,  all  of  which  (ex- 
cept the  seventh  of  the  plaintiff's,  upon  the  measure  of 
damages,)  the  Court  refused,  and  granted  in  lieu  there- 
of instructions  of  its  own,  intended  to  cover  the  whole 
case;  and  the  rejection  of  the  defendant's  prayers,  the 
granting  of  the  seventh  prayer  of  the  plaintiff,  and  the 
instructions  given  by  the  Court,  constitute  the  defend- 


Digitized  by 


Google 


422  MARYLAND   REPORTS. 


Baltimore  Traction  Co.  vs,  Stat«,  use  of  Ringgold. 

ant's  first  exception.  The  objection  to  the  seventh 
prayer  of  the  plaintiff  was  not  pressed  at  the  argument. 
Also,  it  was  not  contended  that  it  was  error  to  refuse  the 
defendant's  prayers  though  correct  in  themselves,  if  the 
instructions  actually  given  by  the  Court,  cover  the  same 
points  in  other  forms.  It  was  insisted,  however,  that 
the  Court's  instructions  were  erroneous,  and  did  not  pre- 
sent the  case  to  the  jury  as  particularly  as  the  defend- 
ant was  entitled. 

By  the  defendant's  first  prayer,  the  Court  was  asked  to 
instruct  the  jury,  that  the  deceased  was  guilty  of  such 
carelessness  as  to  amount  in  law  to  contributory  negli- 
gence, if  they  found  that  being  of  the  age  and  physical 
condition  stated  in  the  evidence,  he  received  his  injuries 
in  consequence  of  his  attempt  to  board  the  car,  while  it 
was  moving  at  the  rate  of  six  or  more  miles  per  hour, 
with  a  bottle  in  his  right  hand  and  a  basket  on  his  left 
arm,  and  by  reason  of  being  so  encumbered,  was  pre- 
vented from  grasping  with  his  hand  the  handle  attached 
to  the  car.  While  it  is  well  settled  that  where  there  is 
a  contrariety  of  evidence,  and  the  question  of  care  or 
negligence  depends  upon  the  consideration  of  a  variety 
of  circumstances,  *Hhe  most  a  Court  can  do  is  to  define 
the  degree  of  care  and  caution  exacted  of  the  parties, 
and  leave  to  the  practical  judgment  and  discretion  of 
the  jury  the  work  of  comparing  the  acts  and  conduct  of 
the  parties  concerned  with  what  would  be  the  natural 
and  ordinary  course  of  prudent  and  discreet  men  under 
similar  circumstances;"  Ballo.  (k  Ohio  Railroad  Co,  vs. 
Fitzpatricky  35  Md.^  44;  yet  cases  do  occur,  in  which 
there  is  clearly  established  such  glaring  acts  of  careless- 
ness on  the  part  of  the  plaintiff,  as  to  amount  in  law  to 
contributory  negligence  and  in  such  it  is  the  duty  of  the 
Court  when  requested,  so  to  instruct  the  jury.  McMahon 
V8.  North.  Cent.  Railway  Co,,  3y  Md.,  449. 

This  prayer,  however,  does  not  take  from  the  jury  the 
finding  of  the  facts  upon  which  it  is  based.     The  Court 
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18  asked  to  instruct  them  that  the  deceased  was  guilty  of 
-contributory  negligence,  as  matter  of  law,  but  only  upon 
the  hypothesis  of  their  finding  the  several  facts  stated 
in  the  instruction.  Such  a  conclusion,  in  a  case  like 
this,  is  ordinarily  a  matter  to  be  submitted  to  the  jury, 
to  be  determined  by  them.  Even  if  the  facts  were  con- 
ceded or  proved  beyond  the  possibility  of  contradiction,  it 
may  still,  sometimes,  be  a  matter  of  doubt,  whether  the 
danger  was  so  apparent  as  to  make  it  the  duty  of  the 
person  to  desist  from  the  attempt.  But  when  on  account 
of  the  rate  of  speed,  or  for  other  reasons,  no  reasonably 
careful  person,  of  ordinary  strength  and  agility,  would 
make  the  effort,  it  is  then  negligence  in  law,  and  it  is 
the  duty  of  the  Court,  on  proper  application,  so  to  in- 
struct the  jury.  Gorlin  vs.  West  End  Street  Railway  Co., 
154  Mass.,  198;  Picard  vs.  Ridge.  Av.  Pass.  Ry.  Co.,  23 
At.  Rep.,  566;  New  York,  Phila.  and  Norfolk  R.  R.  Co. 
vs.  Coulhoum,  69  Md.,  369;  Baltimore  dk  Ohio  Railroad 
Co.  vs.  Kane,  69  Md.,  27;  Cumberland  Valley  Railroad  Co. 
vs.  MaiLgans,  61  Md.,  61. 

The  proof  shows  that  Ringgold  was  about  forty-five 
years  of  age,  and  accustomed  to  use  the  cars  daily.  He 
was  extremely  stout  in  proportion  to  his  height.  His 
weight  was  about  two  hundred  pounds,  though  his 
height  was  slightly  over  five  feet  two  inches.  His  wife 
testifies,  that  he  was  very  active;  another  witness,  that 
he  was  ''fairly  active. "  There  was  testimony  tending 
to  prove  that  the  rate  of  speed  when  he  attempted  to 
board  the  car  was  six  miles  an  hour  or  more.  He  was 
encumbered  by  having  in  his  right  hand  a  beer  bottle, 
and  on  his  left  arm  a  basket  about  eight  inches  in 
length,  and  being  so  encumbered,  there  was  evidence 
tending  to  show  that  he  ran  alongside  the  car  endeavor- 
ing to  leap  or  climb  upon  it.  We  are  of  the  opinion 
that  if  under  these  circumstances  the  deceased  chose  to 
make  the  experiment  of  attempting  to  enter  the  car,  he 


Digitized  by 


Google 


424  MARYLAND   REPORTS. 


Baltimore  Traction  Co.  vs.  State,  use  of  Ringgold. 

must  be  required  to  bear  the  consequences  of  his  owd 
act,  unless  the  defendants,  when  they  discovered  his 
peril,  failed  to  use  the  proper  diligence  in  endeavoring 
to  avert  the  injury.  Phillips  va,  Rensselaer  and  Saratoga 
R,  R,  Co.,  49  N,  Z,  177;  Reddington  vs.  Philadelphia 
Traction  Co.,  132  Pa.  St.  R.,  154. 

It  is  also  contended  that  the  prayer  was  bad  because 
it  permitted  the  jury  to  find  a  verdict  for  the  defendant, 
without  requiring  them  also  to  find  that  the  peril  of  the 
deceased  could  not  have  been  discovered  by  the  driver, 
by  the  exercise  of  diligence  in  time  to  avoid  the  acci- 
dent. But  under  the  theory  of  this  prayer  we  do  not 
think  this  would  have  been  proper.  The  hypothesis 
upon  which  they  could  find  for  the  defendant,  was,  that 
Ringgold  had  negligently  attempted  to  enter  the  car. 
If  they  so  found,  such  conduct  wotild  be  the  proximate 
cause  of  the  injury,  unless  there  supervened  some  con- 
tributing negligence  on  the  part  of  the  railway.  Proxi- 
mate cause  is  the  act  which  directly  produces  the  injury. 
Baltimore  and  Ohio  R.  R.  Co.  vs.  Trainor,  33  Md.,  542. 

And  if  that  was  due  to  the  improper  conduct  of  the 
deceased,  or  if  such  conduct  so  far  contributed  to  it, 
that  without  it,  the  accident  would  not  have  occurred, 
the  plaintiff  would  not  be  entitled  to  recover,  unless  the 
defendant  could  by  care  and  prudence,  have  avoided 
the  consequence  of  such  negligence.  Lewis  vs.  Bait,  dt 
Ohio  R.  R.  Co.,  38  Md.,  588. 

If,  therefore,  the  jury  found  that  the  cause  of  the 
accident  is  to  be  attributed  in  this  case  to  the  act  of 
the  deceased  in  having  attempted  to  board  the  car,  when 
it  was  obviously  imprudent  for  him  so  to  do,  the  fact 
that  the  agents  of  the  defendant  failed  to  stop  the  car, 
although  such  failure  may  have  been  a  breach  of  duty 
on  their  part,  cannot  aff'ect  the  question. 

By  the  rules  of  the  company,  it  was  the  duty  of  the 
gripman,  to  keep  **a  sharp  look  out  for  passengers,  and 
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stop  the  car  at  proper  places,"  but  if  he  failed  to  do  so, 
it  would  not  authorize  the  deceased  to  do  an  imprudent 
act,  and  thereby  place  himself  in  peril.  If  a  party 
thinks  proper  to  make  an  experiment,  under  circum- 
stances of  peril  open  and  known  to  him,  and  which  he 
could  reasonably  have  avoided,  he  must  bear  the  conse- 
quences of  his  own  act.  Dietrich  vs.  BaUo.  dc  HalVs 
Springs  Railway  Co,,  58  ifrf.,  359.  If  the  car  was  mov- 
ing too  rapidly  for  any  man,  encumbered  as  the  deceased 
was,  prudently  to  attempt  to  board  it,  it  was  not 
the  duty  of  the  defendant's  agents  to  notify  him  not 
to  make  the  effort.  They  were  authorized  to  infer,  that 
being  a  sane  person,  aod  sui  juris,  his  own  sense  of  dan- 
ger would  prevent  him  from  doing  an  obviously  impru- 
dent and  dangerous  act.  Many  cases  may  be  cited  to 
support  this  statement.  In  Freeh  vs.  Phila.,  Wilm.  & 
Balto.  R.  R.  Co.y  39  Md.,  580,  where  a  person  was  run 
over  by  the  defendant's  cars,  while  on  the  latter's  track, 
the  Court  says:  ''The  defendant's  agents  were  justified 
in  acting  upon  the  reasonable  supposition  that  the  plain- 
tiff would  be  guided  by  his  own  sense  of  danger."  In 
Holohan  vs.  W.  &  Geo.  R.  R.  Co.,  8  Mackey,  324,  the 
Court  held,  under  circumstances  similar  to  the  case  at 
bar,  that  the  defendant  was  not  bound  to  anticipate 
the  negligence  of  the  plaintiff,  (he  being  sui  juris,)  and 
to  warn  him;  '*its  servants,"  said  the  Court,  "had  the 
right  to  assume,  under  the  circumstances,  that  the  plain- 
tiff being  sui  juris  and  in  possession  of  all  of  his  faculties, 
desired  to  stop  the  car  and  intended  not  to  get  on  the 
car  until  it  stopped."  Schojield  vs.  Chicago  A  St.  Paul 
Railway  Co.,  114  U.  S.,  615. 

Even  if  the  jury  found  that  the  signal  to  stop  was  or 
ought  to  have  been  s^en  by  the  gripman,  and  the  de- 
ceased had  a  right  to  suppose,  from  the  slowing  of  the 
car,  that  his  tender  of  himself  as  a  passenger  had  been 
accepted,  it  would  not  authorize  him  to  make  an  attempt 
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to  enter  under  circumstances  of  peril  open  and  known  to 
him,  and  which  by  the  exercise  of  his  senses,  he  could 
fully  understand.  He  was  on  the  street,  and  not  on  the 
property  of  the  company,  and  need  not  have  so  acted 
unless  he  chose  so  to  do.  Dietrich  vs,  Balto,  dt  HalVs 
Springs  Railway  Co.^  58  Md,,  359. 

In  such  a  case  he  must  bear  the  consequences  of  his 
own  act,  provided  the  agents  of  the  defendant  as  soon 
as  the  dangerous  position  was  discovered  by  them,  used 
all  reasonable  efforts  to  prevent  an  accident.  State^  use 
of  Harvey  vs.  Balto.  (ft  Ohio  R.  R.  Co.,  69  ifrf.,  347. 

We  will  add  here,  to  avoid  misunderstanding,  that 
we  do  not  mean  to  decide  that  there  are  no  cases  in 
which  the  duty  rests  upon  the  defendant  to  exercise 
diligence  in  discovering  a  peril  to  which  the  plaintiff 
may  be  exposed  by  his  own  act.  Central  Railway  Co.  vs. 
Smith,  74  Md.,  216,  was  such  a  case.  There  the  car  had 
stopped,  the  plaintiff  was  about  entering,  and  it  was 
the  duty  of  the  driver  not  to  start  until  she  was  in  a 
position  of  safety,  and  it  was  proper  for  the  Court  to 
instruct  the  jury  to  that  effect. 

It  is  contended,  however,  that  the  subject  of  this 
prayer  is  fully  covered  by  the  instructions  granted  by 
the  Court.  It  is  true  that  by  the  second  paragraph  of 
those  instructions,  the  jury  were  told  that  if  they  found 
**any  failure  of  the  deceased  to  exercise  ordinary  care 
on  his  part,  as  by  attempting  to  board  a  car  in  too  rapid 
motion,  while  the  deceased  was  holding  a  bottle  and  a 
basket,  running  after  the  same  for  the  purpose,  etc.V 
But  as  was  said  by  this  Court  in  Balto.  &  Ohio  R.  R.  Co. 
vs.  Mali^  66  Md.,  60,  the  defendant  was  entitled  to  a 
^'definition  of  what  would  constitute  contributory  negli- 
gence;" or,  as  was  said  in  Union  Railroad  Co.,  et  al. 
vs.  State,  use  of  Steever,  72  Md.,  159,  *'to  have  the  mind 
of  the  jury  directed  to  the  specific  facts  in  evidence 
and  instructed  as  to  the  effect  of  such  facts  if  found  to 
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exist."  We  are  of  the  opinion,  therefore,  there  was 
error  in  the  rejection  of  this  prayer.  The  second  prayer 
of  the  defendant  asked  the  Court  to  say  to  the  jury,  that 
there  was  no  evidence  in  the  case  from  which  they  could 
find  that  there  was  negligence  on  the  part  of  the  defend- 
ant after  becoming  aware  of  the  perilous  position  of  the 
deceased. 

It  was  insisted  at  the  argument  by  the  appellee's 
counsel,  that  at  the  time  the  conductor  released  his  grasp 
on  the  deceased,  the  latter  was  a  passenger,  or  in  the 
position  of  a  passenger,  and  in  the  keeping  of  the  rail- 
road, and  that,  though  the  defendant's  agent  was  told 
by  the  deceased,  three  times  to  let  him  go,  and  did  so, 
in  consequence  of  this  demand,  that  the  act  of  the  con- 
ductor in  then  letting  him  ago,  was  evidence  from  which 
the  jury  could  find  there  was  negligence  on  the  part  of 
the  defendant. 

But  the  prayer  requires  the  jury  to  find  as  a  prelimi- 
nary fact  that  the  deceased  was  on  the  car  and  in  the 
perilous  position  described  in  the  evidence  by  his  own 
imprudent  act,  and  if  he  was,  we  do  not  think  he  ought 
to  be  regarded  as  a  passenger.  There  was  no  evidence 
that  the  gripman  saw  his  signal,  and  if  he  did,  the  de- 
ceased could  not  infer  his  tender  to  become  a  passenger 
had  been  accepted  by  the  slowing  of  the  car;  provided 
it  was  still  moving  so  rapidly  as  to  make  it  obviously 
unsafe  to  attempt  to  board  it.  The  relation  of  carrier 
and  passenger  may  indeed  be  implied  from  slight  cir- 
cumstances, but  one  w^ho  intends  to  take  passage  on  a 
street  car,  cannot  be  regarded  as  a  passenger,  while  he 
is  in  the  act  of  entering  it,  unless  he  does  so  with  a 
proper  degree  of  care  and  prudence.  The  street  was  in 
no  sense  a  passenger  station  for  the  safety  of  which  the 
company  is  responsible.  Booth's  Street  liailway  Law, 
445;  Creamer  vs.  West  End  St.  By.  Co.,  31  N.  East. 
Bep.,  391;  Piatt  vs.  Forty-third  St.  &  Grant  St.  Ferry 
R.  B.  Co.,  2  Hun,  124. 
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So,  until  he  had  entered  the  car,  or  was  in  the  act  ot 
prudently  entering,  he  had  not  placed  himself  in  the 
charge  of  the  defendant;  and  if  the  attempt  to  enter 
was  80  obviously  reckless  and  careless  as  to  amount  in 
itself  to  contributory  negligence,  it  would  be  unreason- 
able to  hold  that  such  imprudent  conduct  entitled  him 
to  be  regarded  as  a  passenger  while  hanging  on  to  the 
outside  of  the  car. 

In  Smith  vs,  St,  Paul  City  By,  Co.,  32  Minn.,  1,  the 
Court  pronounced  an  instruction  correct,  which  set  out 
that  when  a  person  intends  to  take  a  street  car,  and  has 
hailed  it,  and  it  has  been  stopped  to  enable  him  to  enter, 
he  is  to  be  regarded  as  a  passenger  while  he  is  in  the  act  of 
carefully  and  prudently  attempting  to  step  on  the  plat- 
form.    Booth's  Street  Baihvay  Law,  326. 

If,  therefore,  the  jury  found  as  they  were  required  by 
this  prayer,  that  when  the  deceased  was  discovered  by 
the  agents  of  the  defendant,  he  was  clinging  to  the  car, 
and  in  a  position  of  peril  by  his  own  imprudent  act,  the 
duty  of  the  conductor  towards  him  was  not  that  of  the 
utmost  diligence,  but  only  such  reasonable  care  and 
caution  as  is  due  to  a  person  not  a  passenger.  Balto.  (t 
Ohio  B.  B.  Co.  vs,  Breinig,  25  Md.,  378. 

If  this  be  so,  the  duty  of  the  conductor  was  to  do  what 
a  reasonable  and  prudent  person  would  ordinarily  have 
done  under  the  circumstances  of  the  situation.  State, 
use  of  Coughlan  vs.  Baltimore  (t  Ohio  B.  B.  Co.,  24  Md., 
84. 

Ringgold  was  a  sane  man  in  full  possession  of  his 
faculties,  and  accustomed  to  the  use  of  cars.  He  be- 
lieved he  could  recover  himself,  if  released,  and  there- 
fore thrice  demanded  to  be  let  go.  The  conductor's 
duty  to  him  was  the  same  as  that  of  the  passenger  to 
the  railroad,  in  Balto.  dc  Ohio  Bailroad  Co,  vs.  Leapley^ 
65  Md.,  577,  viz.,  that  of  ordinary  care,  when  the  con- 
ductor directed  the  passenger  to  alight  from  the  moving 
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car;  and  in  which  the  Court  said,  **it  would  come  with 
a  very  ill  grace  from  the  road,  to  say  to  the  passenger, 
you  have  been  careless  and  negligent,  because  you 
obeyed  the  order  of  my  agent."  If  Ringgold  was  in 
the  position  of  a  passenger,  the  rule  of  the  duty  of  the 
conductor  might  not  be  the  same.  The  railroad  would 
then  have  had  the  safety  of  the  deceased  in  its  keeping, 
and  it  would  have  been  the  duty  of  the  conductor  to 
have  exercised  the  utmost  diligence  for  his  protection. 
But  if  that  relation  did  not  exist,  Ringgold  had  a  right 
to  judge  for  himself,  and  insist  upon  having  done  what- 
ever seemed  to  him  to  be  the  proper  thing  to  ensure  his 
safety.  He  had  a  right  to  have  his  thrice  expressed 
wish  respected,  and  that  it  was  so  respected,  ought  to 
furnish  him,  if  he  were  alive,  or  his  representatives, 
now  that  he  is  dead,  no  just  ground  for  complaint.  By 
the  last  clause  of  this  prayer  the  Court  was  aske<l  to 
instruct  the  jury,  that  there  was  no  evidence  from  which 
the  jury  could  find  that  the  defendant  failed  to  exercise 
ordinary  care  after  becoming  aware  of  the  deceased's  neg- 
ligence. If  the  jury  had  found  there  was  negligence 
on  his  part  in  attempting  to  board  the  car,  for  the 
reasons  we  have  given,  this  would  have  been  correct, 
but  if  they  found  there  had  not  been  such  negligence 
on  his  part,  and  therefore  that  the  relation  of  the  de- 
ceased to  the  company  was  that  of  a  passenger,  then  there 
would  have  existed  the  duty  on  the  part  of  the  conduc- 
tor, to  exercise  the  utmost  diligence  and  care,  and  it 
would  have  been  their  province  to  determine  whether 
the  conduct  of  the  defendant's  agents  in  letting  him  go 
met  the  requirements  of  that  rule.  It  was  only  in  the 
event  of  their  finding  the  contributory  negligence  in 
attempting  to  board  the  car  that  the  jury  could  properly 
he  instructed  that  there  was  no  evidence  of  want  of 
proper  care  on  the  part  of  the  defendant's  agents  in 
averting  the  consequences  of  his  act,  and  it  should  have 


Digitized  by 


Google 


430  MARYLAND   REPORTS. 

Baltimore  Traction  Co.  vs.  State,  use  of  Ringgold. 


been  so  put.  to  the  jury.     We  think  the  prayer  for  this 
reason  was  properly  rejected. 

In  discussing  these  two  prayers,  we  have  so  thoroughly 
gone  over  the  whole  case,  that  we  do  not  deem  it  neces- 
sary to  advert  to  the  other  rejected  prayers  of  the  defend- 
ant. To  do  so,  would  be  either  to  repeat  what  has 
already  been  said,  or  to  indulge  in  a  criticism  upon  their 
form.  We  will  add,  however,  that  in  our  opinion  the 
two  first  paragraphs  of  instructions  by  the  Court 
are  erroneous,  and  by  their  form  likely  to  mislead.  By 
the  first  the  jury  are  instructed  that  if  they  find  **any 
want  of  ordinary  care  on  the  part  of  the  defendant's 
conductors  or  gripmen,  or  either  of  them,  such  as  by  a 
failure  to  stop  the  train  when  signalled,  or  to  notify  the 
deceased  not  to  attempt  to  board,"  etc.,  then  the  verdict 
should  be  for  the  plaintifl".  By  this  no  question  as  to 
the  contributory  negligence  of  the  deceased  is  to  be 
passed  upon  by  the  jury.  Possibly  the  learned  Judge 
intended  the  first  paragraph  to  be  read  in  connection  with 
the  second,  but  the  instructions  as  framed  do  not  make 
this  apparent,  and  for  that  reason  are  capable  of  easily 
misleading  the  jury.  But  even  if  this  was  not  correct, 
and  the  two  sections  be  taken  together,  we  think  they 
ignore  the  question  as  to  the  proximate  cause  of  the 
accident.  For  instance,  they  instruct  the  jury  that  if 
they  find  want  of  care  on  the  part  of  the  defendant  in 
any  one  of  the  several  matters  joined  in  the  instruction 
by  the  disjunctive  **or,"  whether  it  bore  any  relation  to 
the  proximate  cause  of  the  accident  or  not,  there  must 
be  a  verdict  for  the  plaintiff".  We  are  of  the  opinion  this 
was  error.  And  beside  this,  the  parties  were  entitled  to 
*^  have  the  mind  of  the  jury  directed  to  the  specific  facts 
in  evidence,  and  instructed  as  to  the  eff'ectof  such  facts  if 
found  to  exist/' 

Judgment  reversed,  and 

new  trial  awarded. 
(Decided  12tli  January,  1894.) 
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Joseph  M.  Kelly  and  Samuel  A.  Martin,  trading 
as  Kelly  &  Martin  vs.  James  L.  Gilbert  and  A. 
Frank  Qilrbrt,  trading  as  J.  L.  Gilbert  &  Bro, 

Proceedings  in  Equity — Article  16,  section  192,  and  Article 
63,  section  25,  of  the  Code — Mechanics^  liens — Decree  in 
rem. — Amendment —  Costs. 

A  bill  in  equity  was  tiled  by  certain  mechanics'  lien  claimants  on 
behalf  of  themselves  and  all  other  such  claimants,  against  the 
owner  of  certain  houses  in  course  of  construction,  and  all  judg- 
ment creditors  of  said  owner;  alleging  that  said  owner  was  em- 
biirrassed  financially  and  had  abandoned  said  houses,  leaving  no 
one  in  charge,  and  that  the  property  was  exposed  to  the  elements, 
and  liable  to  vandalism;  and  in  view  of  the  fact  that  the  prop- 
erty must  necessarily  be  sold  to  pay  the  lien  claims  against  it, 
they  prayed  that  a  receiver  or  receivers  be  appointed  to  take 
charge  of  the  property,  and  that  a  decree  be  passed  at  once  for 
its  sale  and  the  distribution  of  the  proceeds  among  the  parties 
entitled.  On  the  same  day  the  bill  was  filed,  the  owner  appeared 
voluntarily,  and  filed  his  answer,  admitting  the  allegations  of 
the  bill,  and  consenting  to  the  appointment  of  receivers,  and  to  a 
decree  for  the  sale  of  the  property;  and  on  the  same  day  an 
order  or  decree  was  passed  for  the  sale  of  the  property,  before 
the  other  defendants  had  an  opportunity  to  appear  and  show 
cause,  if  any  they  had,  why  a  decree  should  not  have  been  passed. 
The  authority  of  the  Court  to  pass  the  interlocutory  order  or 
decree  for  the  sale  of  the  property  was  based  upon  section  192  of 
Article  16  of  the  Code,  which  provides,  that  ''in  all  cases  where 
a  suit  is  instituted  for  the  sale  of  real  or  personal  property,  or 
where  from  the  nature  of  the  case  a  sale  is  the  proper  mode  of 
relief,  the  Court  in  its  discretion  may  order  a  sale  of  the  prop- 
erty before  final  decree,  if  satisfied  clearly  by  proof  that  at  the 
final  hearing  of  the  case,  a  sale  will  be  ordered,  and  order  the 
money  arising  from  such  sale  to  be  deposited  or  invested,  to  be 
disposed  of  as  the  Court  shall  direct  by  final  decree.''     Held: 

Ist.  That  the  operation  and  eti'ect  of  such  an  order  of  sale  is  not 
to  settle  or  adjudge  the  rights  of  the  parties,  but  to  convert  the 
property  into  money  when  the  Court  is  satisfied  that  a  sale  will 
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ultimately  be  decreed,  and  shall,  in  its  discretion,  consider  such 
a  course  necessary  for  the  preservation  of  the  proi>erty,  and  the 
protection  of  the  rights  and  interests  of  the  parties  litigant 

2nd.  That  the  power  thus  conferred  is  one  of  an  extraordinary 
character  and  should  never  be  exercised  except  in  very  plain 
and  unquestionable  cases;  and  even  in  the  roost  pressing  cases, 
where  it  is  practicable  or  possible,  all  parties  who  may  be  affected 
by  the  sale  should  have  an  opportunity  to  be  heard,  and  to  show 
cause  against  it  before  the  order  is  passed. 

3rd.  That  the  bill,  and  the  answer  of  the  owner,  under  the  circum- 
stances disclosed,  furnished  no  such  proof  as  the  statute  required. 

4th.  That  if  an  appeal  had  been  taken  from  the  decree  or  order 
for  the  sale  of  the  property,  this  Court  would  have  had  no  hesita- 
tion in  holding  that  it  was  erroneously  and  improvidently 
passed. 

The  bill  of  the  complainants  to  enforce  the  payment  of  their  lien 
by  a  sale  of  the  property  was  tiled  under  section  25  of  Article 
63  of  the  Code,  which  provides  that  ^*if  the  proceeding  is  by  bill 
in  equity  the  same  proceedings  shall  be  had  as  used  by  Courts  of 
equity  to  enforce  other  liens,  and  the  Court  shall  decree  a  sale, 

•  and  appoint  a  trustee  to  make  sale  thereof,  and  shall  apportion 
the  proceeds  of  such  sale  among  the  persons  entitled  to  liens 
according  to  their  respective  rights."  No  appeal  was  taken  from 
the  decree,  and  the  property  was  sold  by  the  trustees,  and  the 
sale  was  finally  ratified,  without  objection  by  any  of  the  parties 
in  interest.  Notice  by  publication  having  been  given  by  the 
trustees  in  pursuance  of  an  order  by  the  Court,  all  the  mechanics' 
lien  claimants,  with  the  exception  of  the  firm  of  K.  &  M.,  filed 
their  claims,  thereby  assenting  to  the  decree  for  the  sale  of  the 
property.  K.  &  M.  having  refused  to  file  their  claims,  the 
complainants  filed  a  petition  for  leave  to  amend  their  bill  by  mak- 
ing them  defendants.  Upon  this  petition  leave  to  amend  was 
granted,  and  subpoena  issued.  On  appeal  by  K.  &  M.  from  a 
pro  forma  decree  of  the  Court  below  refusing  to  strike  out  the 
order  making  them  defendants,  and  refusing  to  quash  the  writ 
of  subpoena^  it  was  Held: 

1st.  That  the  proceeding  under  section  25,  of  Article  63  of  the 
Code  is  in  the  nature  of  a  proceeding  in  rem.^  and  when  the 
property  is  sold  under  a  decree  passed  in  the  cause,  it  is  sold  free 
and  discharged  of  all  mechanics'  lien  claims,  the  proceeds  of 
sale  being  apportioned  among  the  persons  entitled  to  such  liens 
according  to  their  respective  rights. 
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2nd.  That  notice  having  been  given  to  all  claimants  to  file  their 
respective  liens,  if  the  appellants  refused  to  file  their  claims  the 
Court  could  have  proceeded  to  apportion  the  proceeds  of  sale 
among  such  persons  as  had  filed  their  liens,  and  the  only  remedy 
left  to  the  appellants  to  enforce  the  payment  of  their  claim  was 
a  proceeding  in  personam  against  the  owner. 

3rd.  That  the  fact  that  the  bill  was  amended  by  making  the  appel- 
lants parties,  furnished  no  ground  of  complaint  on  their  part. 

4th.  That  the  order  or  decree  for  the  sale  of  the  property  was  an 
interlocutory  order,  and  passed  merely  for  the  protection  of  the 
property,  and  for  the  interests  of  all  parties  concerned,  and  until 
there  was  a  final  decree,  determining  the  rights  of  the  parties 
and  distributing  the  proceeds  of  sale,  the  bill  was  open  to  amend- 
ment by  leave  of  the  Court. 

5th.  That  as  the  bill  was  evidently  filed  with  the  concurrence  of 
the  owner,  who  knew  the  parties  holding  mechanics'  lien  claims 
against  the  property,  by  proper  inquiry  their  names  could  have 
been  ascertained  by  the  complainants;  and  as  no  such  inquiry  was 
made,  and  none  of  said  claimants  were  made  parties  to  the  bill, 
and  no  opportunity  was  aftbrded  them  to  show  cause  why  the 
decree  should  not  have  been  passed,  the  complainants  were 
mainly  responsible  for  the  litigation;  and  although  the  pro  forma 
decree  appealed  from  must  be  affirmed,  the  costs  will  be  equally 
divided  between  the  parties. 

Appeal  from  the  Circuit  Court  No.  2,  of  Baltimore 
City. 

The  bill  in  this  case  was  filed  by  the  appellees  to  en- 
force a  mechanics'  lien.  At  a  subsequent  stage  of  the 
proceedings  the  bill  was  amended  by  making  the  appel- 
lants parties  defendants.  The  appeal  is  taken  from  a 
pro  forma  decree  of  the  Court  below,  (Wickes,  J.,) 
refusing  to  strike  oiU  the  order  making  the  appellants 
parties,  and  refusing  to  quash  the  subpoena  served  upon 
them.     The  case  is  stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

28  V.   78 
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James  McColgan  for  the  appellants. 

George  R.  Willis,  (with  whom  was  Ferdinand  (7.  Dtigan, 
on  the  brief,)  for  the  appellees. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  having  furnished  to  the  defendant, 
the  owner,  all  the  lumber  used  by  him  in  the  ejection  of 
ten  brick  dwelling-houses  situate  on  the  southwest  side 
of  Madison  avenue,  this  bill  was,  on  the  11th  of  Novem- 
ber, 1891,  filed  on  behalf  of  themselves,  and  on  behalf 
of  all  other  mechanics'  lien  claimants,  for  a  sale  of  the 
property  to  pay  and  satisfy  said  liens.  It  alleges  that 
the  defendant,  by  reason  of  his  financial  embarrassments, 
was  unable  to  proceed  further  with  the  erection  of  said 
houses, — that  other  persons  claim  to  have  mechanics' 
liens  against  the  property,  their  names  and  the  amount 
of  said  claims,  being  unknown  to  the  complainants;  and 
that,  in  addition  to  these  liens,  certain  creditors  of  the 
defendant,  all  of  whom  are  named  and  made  parties 
defendants,  have  obtained  judgments  against  him,  but 
that  these  judgments  are  subject  and  subordinate  to  the 
lien  claims  of  the  complainants,  and  of  all  other  persona 
having  mechanics'  lien  claims  against  the  property. 

The  bill  further  alleges  that,  the  owner  having  aban- 
doned the  houses,  with  no  one  in  charge  of  them,  they 
are  exposed  to  the  elements,  and  are  liable  to  vandal- 
ism, thereby  subjecting  the  complainants  and  other  lien 
claimants  to  loss  and  injury;  and  that,  in  view  of  the 
fact,  that  the  property  must  necessarily  be  sold-  to  pay 
the  lien  claims  against  it,  they  pray  that  a  receiver  or 
receivers  may  be  appointed  to  take  charge  of  the  prop- 
erty, and  that  a  decree  may  be  passed  at  once  for  the 
sale  of  the  same,  and  the  proceeds  thereof  may  be  dis- 
tributed among  the  parties  entitled,  according  to  their 
respective  rights  and  priorities.     They  also  pray   that 
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the  writ  of  aubpcena  be  issued  for  the  judgment  creditors 
named  as  parties  defendants. 

On  the  same  day  the  bill  was  filed,  the  defendant 
Robinson,  the  owner,  appeared  voluntarily  and  filed  his 
answer,  admitting  the  allegations  of  the  bill,  and  con- 
senting to  the  appointment  of  receivers,  and  a  decree  for 
the  sale  of  the  property;  and  on  the  same  day  an  order 
or  decree  was  passed  for  the  sale  of  the  property.  It 
thus  appears  that  both  the  bill,  and  the  answer  of  the  owner 
were  filed,  and  the  decree  was  passed,  all  on  the  savie 
day,  and  be/ore  the  other  defendants  had  an  opportunity  to 
appear  and  show  cause,  if  any  they  had,  why  a  decree 
should  not  have  been  passed. 

The  authority  of  the  Court  to  pass  the  interlocutory 
order  or  decree  for  the  sale  of  the  property  in  question, 
is  based  upon  section  192  of  Article  16  of  the  Code, 
which  provides  that,  **In  all  cases  where  a  suit  is  insti- 
tuted for  the  sale  of  real  or  personal  property,  or  where 
from  the  nature  of  the  case  a  sale  is  the  proper  mode  of 
relief,  the  Court  in  its  discretion  may  order  a  sale  of  the 
property  before  final  decree,  if  satisfied  clearly  by  proof 
that  at  the  final  hearing  of  the  case,  a  sale  will  be 
ordered,  and  order  the  money  arising  from  such  sale  to 
be  deposited  or  invested,  to  be  disposed  of  as  the  Court 
shall  direct  by  the  final  decree." 

*^The  plain  intent  and  object  of  this  provision,"  we 
have  heretofore  said,  ^^is  to  empower  the  Court,  in 
any  case  coming  within  its  operation,  to  order  a  sale 
before  the  rights  of  the  parties  have  been  determined  by 
final  decree.  The  operation  and  eff'ect  of  such  an  order 
is  not  to  settle  or  adjudge  the  rights  of  the  parties,  but 
to  convert  the  property  into  money  when  the  Court  is 
satisfied  that  a  sale  will  ultimately  be  decreed,  and  shall, 
in  its  discretion,  consider  such  a  course  necessary  for 
the  preservation  of  the  property,  and  the  protection  of 
the  rights  and  interests  of  the  parties  litigant."  jDo?*- 
sey's  Lessee  vs.  Garey^  30  Md.^  489. 


Digitized  by 


Google 


436  MARYLAND   REP0RT8. 

Kelly  and  Martin  vs,  Gilbert. 


And  we  have  also  said,  that  the  power  thus  conferred 
**i8  one  of  an  extraordinary  character,  and  should  never 
be  exercised  except  in  very  plain  and  unquestionable 
cases.  *  *  *  And  even  in  the  most  pressing  cases,  where 
it  is  practicable  or  possible,  all  parties  who*  may  be 
affected  by  the  sale,  should  have  an  opportunity  to  be 
heard,  and  to  show  cause  against  it,  before  the  order  is 
passed.  Otherwise,  great  injustice  might  frequently  be 
done  in  the  exercise  of  this  power,  which  was  intended 
to  be  exercised  not  for  the  benefit  of  one  party  only, 
but  for  the  benefit  and  protection  of  all  concerned." 
Cornell  d  Johnson  vs,  McCann  and  others^  37  Md.,  99. 

Now,  in  this  case  the  property  sold  consisted  of  ten 
brick  dwdling-hottsea,  and  the  decree  was  passed  solely 
upon  a  bill  filed  by  one  lien  claimant^  and  the  answer  of  the 
defendant  the  ovmer  of  the  property,  and  before  the  other 
defendants  against  whom  subpcena  was  prayed,  had  the 
opportunity  to  appear  and  answer,  although  they  all 
resided  in  the  City  of  Baltimore,  and  within  the  juris- 
diction of  the  Court.  We  cannot  agree  that  the  bill, 
and  answer  of  the  owner,  under  such  circumstances, 
furnish  such  proof  as  the  statute  requires.  To  so  hold 
would  be  to  put  it  in  the  power  of  one  lien  claimant,  and 
the  owner  to  procure  a  decree  by  collusion  for  the  sale 
of  the  property,  to  the  prejudice  and  injury  of  other 
claimants;  and,  if  an  appeal  had  been  taken  from  the 
order  or  decree  for  the  sale  of  the  property,  we  should 
have  had  no  hesitation  in  holding  that  it  was  erroneously 
and  improvidently  passed.  No  appeal,  however,  was 
taken  from  the  decree.  On  the  contrary,  the  property  was 
advertised  and  sold  by  the  trustees,  and  the  sale  was 
duly  reported,  and  on  the  11th  of  January,  1892,  it  was 
finally  ratified,  no  objection  to  its  ratification  having 
been  made  by  any  of  the  parties  in  interest.  Further 
than  this,  notice  by  publication  having  been  given  by 
the  trustees,  in  pursuance  of  an  order  by  the  Court,  aU 
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the  mechanics'  lien  claimants,  with  the  exception  of  the 
appellants,  filed  their  claims,  thereby  assenting  to  the 
decree  for  the  sale  of  the  property,  and  agreeing  to  take 
their  pro  rata  distribution  of  the  proceeds  of  sale.  The 
appellants  having  refused  to  file  their  claim,  the  com- 
plainants, on  the  1st  of  March,  1892,  filed  a  petition 
alleging  that  their  bill  was  in  the  nature  of  a  creditors' 
bill  for  the  enforcement  of  their  mechanics'  lien  claim, 
and  that  all  persons  holding  mechanics'  lien  claims 
against  the  property  have  filed  the  same  with  the  excep- 
tion of  the  appellants,  their  claim  having  been  filed  of 
record  in  the  clerk's  ofiice  of  the  Superior  Court  of  Bal- 
timore City  after  the  filing  of  complainants'  bill,  and 
after  the  sale  of  the  property  by  the  trustees;  and,  the 
trustees  being  desirous  of  making  distribution  of  the 
proceeds  of  sale  among  the  several  lieu  claimants,  the 
petitioners  pray  that  their  bill  may  be  amended  by  mak- 
ing the  appellants  parties  defendants,  and  that  a  subpoena 
may  issue,  &c.  Upon  this  petition,  leave  to  amend  was 
granted,  and  sttbpasna  was  issued  as  prayed. 

In  answer  to  this  petition  the  appellants  say  that 
they  are  entitled  to  a  mechanics'  lien  against  the  property 
sold;  that  no  process  was  issued  against  them  when  the 
bill  was  filed,  nor  was  any  opportunity  afi'orded  them  to 
protect  their  rights;  that  it  is  now  too  late,  after  the 
decree  and  sale  of  the  property,  to  make  them  defend- 
ants; and  they  pray  that  the  order  making  them  defend- 
ants be  stricken  out,  and  the  subpcena  thereby  issued  be 
quashed,  in  order  that  they  may  have  an  opportunity 
to  proceed  against  the  property  if  necessary,  and  in  such 
manner  as  they  may  be  advised. 

And  this  appeal  is  taken  from  a  pro  forma  decree  of 
the  Court  below,  refusing  to  strike  out  the  order  making 
the  appellants  defendants,  and  refusing  to  quash  the 
writ  of  svhpama. 

Now,  the  bill  of  the  complainants  to  enforce  the  pay- 
ment of  their  lien   by  a  sale  of  the  property,  was  filed 
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under  section  25  of  Article  63  of  the  Code,  which  provides 
that  ''if  the  proceeding  is  by  bill  in  equity  the  same 
proceedings  shall  be  had  as  used  by  the  Courts  of 
equity  to  enforce  other  liens,  and  the  Court  shall  decree 
a  sale  and  appoint  a  trustee  to  make  sale  thereof,  and 
shall  apportion  the  proceeds  of  such  sale  among  the 
persons  entitled  to  liens  according  to  their  respective 
rights."  The  proceeding  is  in  the  nature  of  a  proceed- 
ing in  rem,  and  when  the  property  is  sold,  under  a  decree 
passed  in  the  cause,  it  is  sold  free  and  discharged  of  all 
mechanics'  lien  claims,  the  proceeds  of  sale  being  appor- 
tioned among  the  persons  entitled  to  such  liens  accord- 
ing to  their  respective  rights.  It  is  proper  and  neces- 
sary, of  course,  that  notice  should  be  given  to  all  claim- 
ants to  file  their  respective  liens,  and  such  notice,  it 
appears,  was  given  in  this  case;  and,  if  the  appellants 
refused  to  file  their  claim,  the  Court  could  have  pro- 
ceded  to  apportion  the  proceeds  of  sale,  among  such  per- 
sons as  had  filed  their  liens.  In  such  a  case,  the  only 
remedy  left  to  the  appellants  to  enforce  the  payment  of 
their  claim,  was  a  proceeding  in  personam  against  the 
owner.  If  a  claimant  could  enforce  his  lien,  which  is  a 
mere  statutory  lien,  against  the  property  after  it  has 
been  sold  under  a  decree,  no  purchaser  would  be  safe  in 
buying  the  property.  So,  it  was  quite  unnecessary  for 
the  complainants  to  have  amended  their  bill  by  making 
the  appellants  parties.  The  fact  that  it  was  so  amended 
furnishes  no  ground  of  complaint  on  their  part.  The 
order  or  decree  for  the  sale  of  the  property  was,  as  we 
have  said,  an  interlocutory  order,  and  passed  merely  for 
the  protection  of  the  property,  and  for  the  interests  of 
all  parties  concerned.  And,  such  being  the  case,  until 
there  was  a  Jinal  decree  determining  the  rights  of  the 
parties,  and  distributing  the  proceeds  of  sale,  the  bill 
was  open  to  amendment  by  leave  of  the  Court.  As  to 
the  question  of  costs,  it  does  seem  to  us,  that  the  com- 
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plainants,  now  appellees,  are  maiuly  responsible  for  this 
litigation.  This  bill,  it  is  plainly  evident,  was  filed  by 
them  with  the  concurrence  of  the  owner.  He  knew 
the  parties  holding  mechanics'  lien  claims  against  the 
property,  and  by  proper  inquiry  their  names  could  have 
been  ascertained  by  the  complainants.  No  such  inquiry 
was  made,  and  none  of  the  lien  claimants  were  made 
parties  to  the  bill,  and  no  opportunity  was  afforded  them 
to  show  cause  why  the  decree  should  not  have  been 
passed.  And  such  being  the  case,  although  we  are 
obliged  to  affirm  the  pro  forma  decree  appealed  from, 
the  costs  ought,  we  think,  to  be  equally  divided  between 
the  parties.  • 

Decree  affirmed. 
(Decided  12th  January,  1894.) 


William  J.  Hiss,  Aknie  Ames  Hiss,  his  wife,  and 
William  J.  Hiss,  Trustee  vs,  Emma  L.  Weik,  by 
lier  husband  and  next  friend,  Otto  B.  Weik. 

Win —  Undue  influence —  Evidence, 

A  will  was  executed  when  the  testator  was  over  seventy-three 
years  of  age,  and  physically  feeble,  while  his  mental  faculties 
were  relatively  clear.  The  value  of  the  testator's  personal 
estate  exceeded  fifty-five  thousand  dollars,  and  he  owned  besides 
considemble  real  property.  By  his  will  he  gave  to  an  invalid 
daughter  a  small  annuity.  To  his  insane  son  and  that  son's 
motherless  daughter,  a  child  of  nine  or  ten  years  of  age,  he  gave 
nothing,  stating  in  his  will  as  a  reason  why  he  made  no  provision 
for  his  son,  that  he  had  already  given  to  him  all  that  he  desired 
to  bestow  upon  him.  To  his  married  daughter,  who  had  impor- 
tuned him  for  money,  and  had  declared  that  she  had  great 
influence  with  her  father,  and  that  'he  would  do  anything  she 
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would  ask  him  to  do/*  he  left  the  bulk  of  his  estate.  Shortly 
before  the  will  was  made,  she  denounced  her  insane  brother  to 
the  testator,  as  lazy  and  indolent,  and  unworthy  of  sympathy. 
The  testator  was  devotedly  attached  to  his  grand-daughter,  and 
was  deeply  moved  by  the  affliction  of  his  son;  and  it  was  in  evi- 
dence that  after  the  will,  disinheriting  his  son,  was  executed, 
.  and  shortly  before  the  testatator^s  death,  the  husband  of  the 
daughter,  to  whom  the  property  was  left,  in  company  with  a 
colored  servant  whom  he  took  with  him  as  a  witness,  carried 
into  the  country,  and  there  delivered  to  the  testator's  insane  son, 
five  thousand  dollars  in  bonds,  as  a  gift  from  his  dying  father. 
Three  days  before  the  will  was  executed,  the  testator  conveyed 
to  his  married  daughter,  in  consideration  of  five  dollars  and 
natural  affection,  real  estate  valued  at  forty  thousand  dollars. 
In  an  action  involving  the  validity  of  the  will,  neither  the 
daughter  nor  her  husband  testified.     Held  : 

That  there  was  legally  sufficient  evidence  from  which  the  jury 
could  properly  find,  if  they  believed  it  to  be  true,  that  the  will 
had  been  procured  by  undue  influence. 

Appeal  from  the  Court  of  Common  Pleas. 

The  case  is  stated  iu  the  opinion  of  the  Court. 

Eocception. — The  testimony  having  been  closed  on  both 
sides,  the  plaintiff  offered  the  two  following  prayers: 

1.  That  if  the  jury  find  that  Edward  R.  Ames  was 
influenced  by  his  daughter,  Annie  Ames  Hiss,  in  mak- 
ing the  disposition  of  his  estate,  shown  by  the  will 
offered  in  evidence,  and  if  they  find  that  the  extent  of 
her  influence  over  him  in  that  respect  was  so  great  as  to 
deprive  him  of  the  power  to  dispose  of  his  estate  accord- 
ing to  his  own  judgment  and  freewill  in  reference  to  the 
amount  and  situation  of  his  estate  and  the  relative  claims 
of  different  persons  who  were  or  should  have  been  the 
objects  of  his  bounty,  then  said  influence,  if  found  by 
the  jury,  was  undue  influence,  and  they  should  find  for 
the  plaintiff  on  the  first  and  second  issues. 

2.  That  if  the  jury  find  from  the  evidence  that  Edward 
R.  Ames  was  influenced  by  his  daughter,  Annie  Ames 
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Hiss,  or  any  other  person  or  persons  in  making  the  dis- 
position of  his  estate  shown  by  the  will  offered  in  evi- 
dence, and  if  they  find  that  the  extent  of  her  or  their 
inffuenee  over  him  in  that  respect  was  so  great  as  to 
deprive  him  of  the  power  to  dispose  of  his  estate,  accord- 
ing to  his  own  judgment  and  free  will,  in  reference  to 
amount  and  situation  of  his  estate  and  the  relative 
claims  of  difi*erent  persons  who  were  and  should  have 
been  the  objects  of  his  bounty,  and  that  such  influence 
was  used  for  the  purpose  of  raising  prejudices  in  his 
mind  against  those  who  would  have  been  the  objects  of 
his  bounty,  and  by  representing  that  the  father  of  the 
plaintiff*,  who  was  the  son  of  the  said  Edward  R.  Ames, 
was  dead,  which  was  false,  then  such  influence  and  such 
representations  (if  the  jury  so  find,)  was  undue  influ- 
ence and  fraudulent  representations,  and  the  plaintiff"  is 
entitled  to  recover  on  the  third  issue. 

The  defendants  specially  excepted  to  the  plaintiff's 
first  prayer, 

1st.  Because  there  was  no  sufficient  evidence  that  Ed- 
ward R.  Ames  was  influenced  by  Mrs.  Annie  A.  Hiss  in 
making  the  disposition  of  his  estate  shown  by  the  will 
offered  in  evidence. 

2nd.  Because  there  was  no  sufficient  evidence  that  the 
extent  of  the  influence  of  Annie  A.  Hiss,  over  the  said 
testator  in  respect  of  said  will,  was  so  great  as  to  deprive 
him  of  the  power  to  dispose  of  his  estate  according  to 
his  own  judgment  and  free  will. 

The  defendants  specially  excepted  to  the  plaintiff's 
second  prayer, 

ist.  Because  there  was  no  sufficient  evidence  that  Ed- 
ward R.  Ames  was  influenced  by  Mrs.  Annie  A.  Hiss,  or 
by  any  other  person,  in  making  the  disposition  of  his 
estate  shown  by  the  will  offered  in  evidence. 

2nd.  Because  there  was  no  sufficient  evidence  that  the 
extent  of  the  influence  of  said  Annie  A.  Hiss,  or  of  any 
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other  person,  over  the  said  testator,  in  respect  of  said 
will,  was  so  great  as  to  deprive  him  of  the  power  to  dis- 
pose of  his  estate  according  to  his  own  judgment  and 
free  will. 

3rd.  Because  there  was  no  evidence  that  the  said 
Annie  A.  Hiss  ever  represented  that  the  father  of  the 
plaintiff  was  dead,  nor  any  evidence  that  any  other  per- 
son represented  to  the  said  Edward  R.  Ames  that  his 
said  son  was  dead. 

4th.  Because  there  was  no  evidence  that  the  said  Ed- 
ward R.  Ames,  at  the  time  he  made  the  said  will,  or  at 
any  other  time,  believed  his  said  son  was  dead. 

The  defendants  offered  the  following  six  prayers: 

1.  The  factum  of  the  paper  purporting  to  be  the  last 
will  and  testament  of  Edward  R.  Ames,  offered  in  evi- 
dence, being  conceded,  and  it  being  conceded  that  there 
is  no  issue  raising  the  question  of  the  mental  capacity 
of  the  said  Edward  R.  Ames,  and  there  being  no  suf- 
ficient evidence  that  the  said  last  will  and  testament  was 
procured  by  undue  influence  or  fraud,  the  verdict  of  the 
jury  must  be  for  the  defendants  on  all  the  issues. 

2.  There  is  no  sufficient  evidence  in  this  case  that  the 
last  will  and  testament  of  Edward  R.  Ames,  offered  in 
evidence,  was  procured  by  undue  influence,  therefore  the 
verdict  of  the  jury  must  be  for  the  defendants  on  the 
second  issue. 

3.  There  is  no  sufficient  evidence  in  this  case  that  the 
last  will  and  testament  of  Edward  R.  Ames,  offered  in 
evidence,  was  procured  by  fraud,  and  therefore  the  ver- 
dict of  the  jury  must  be  for  the  defendants  on  the  third 
issue. 

4.  That  the  influence  which  will  avoid  the  will  of  a 
testator  must  have  been  exerted  on  the  testator  to  such 
a  degree  as  to  have  amounted  to  force  and  coercion, 
destroying  his  free  agency,  or  by  importunities  that 
could  not  be  resisted,  so  that  the  motive  was  equal  to 
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force  or  fear;  it  must  not  have  been  the  influence  of 
afl*ection  or  attachment,  or  the  mere  desire  to  gratify 
the  wishes  of  another,  for  that  would  be  a  very  strong 
ground  in  favor  of  a  testamentary  act;  and  the  burden 
of  proof  is  upon  the  plaintiff  in  this  case  to  show  not 
only  tliat  such  influence  existed,  but  that  it  was  exerted 
for  the  purpose  of  procuring  the  execution  of  the  will 
offered  in  evidence  in  this  case,  and  that  the  same  was 
obtained  by  means  of  the  undue  influence  so  exerted. 

5.  As  the  execution  of  the  will  offered  in  evidence  is 
conceded,  and  as  there  is  no  issue  raising  the  question 
of  the  mental  capacity  of  the  testator,  the  jury  in  de- 
termining the  issues  in  this  case  are  bound  to  assume 
that  Edward  R.  Ames,  the  testator,  had  sufficient  men- 
tal capacity  to  make  the  said  will  at  the  time  he  exe- 
cuted it;  and  if  the  jury  shall  find,  as  testified  to  by 
Judge  Morris,  that  the  said  will  was  read  to  said  testa- 
tor and  approved  by  him  before  he  signed  it,  the  jury 
are  also  bound,  in  passing  on  said  issues,  to  assume  that 
the  contents  of  said  will  were  understood  by  said  Ed- 
ward R.  Ames  when  he  signed  it. 

6.  The  law  concedes  to  a  person  of  sound  mind  the 
right  to  dispose  of  his  or  her  property  in  any  manner  he 
or  she  may  deem  proper,  consistent  with  its  policy;  and 
it  is  no  valid  objection  to  a  will  that  it  prefers  one  child 
over  another,  provided  the  testator  was  mentally  com- 
petent, and  at  the  time  free  from  undue  influence  or 
fraud. 

The  Court  (Phelps,  J.,)  overruled  the  defendants' 
exceptions  to  the  plaintiff's  first  prayer,  and  granted 
the  said  prayer,  and  sustained  the  defendants'  excep- 
tions to  the  plaintiffs'  second  prayer,  and  rejected  the 
said  prayer;  and  granted  the  defendants'  third,  fourth, 
fifth  and  sixth  prayers,  but  rejected  their  first  and 
second  prayers.  The  defendants  excepted,  and  the  ver- 
dict being  for  the  plaintiff'  on  the  first  and  second  issues, 
the  defendants  appealed. 
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The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McShbrry,  Boyd,  and  Briscoe,  J. 

Thomas  M.  Lanahan,  and  Bernard  Carter,  (with  whom 
was  Frank  Gosnell,  on  the  brief,)  for  the  appellants. 

James  E.  Carr,  Jr.,  and  W.  Pinkney  Whyte,  for  the 
appellee. 

McSherry,  J.,  delivered  the  opinion  of  the  Court. 

There  is  but  one  bill  of  exception  in  the  record  now 
before  us,  and  the  chief  question  which  it  raises  is 
whether  there  was  legally  sufficient  evidence  offered  by 
the  caveator,  the  appellee  here,  to  justify  the  trial  Court 
in  submitting  the  case  to  the  jury. 

On  May  the  sixth,  1879,  the  last  will  and  testament 
of  the  late  Bishop  Ames,  who  died  on  April  the  twenty- 
fifth  of  that  year,  was  admitted  to  probate  by  the  Or- 
phans' Court  of  Baltimore  City,  and  some  twelve  years 
thereafter  his  granddaughter,  the  appellee,  upon  attain- 
ing her  majority,  filed  a  caveat  assailing  is  validity. 
Issues  were  framed  and  were  finally  tried  before  a  jury 
in  the  Court  of  Common  Pleas  of  Baltimore  City.  The 
trial  resulted  in  a  verdict  for  the  caveator  upon  the  first 
and  second  issues,  and  for  the  caveatees  upon  the  third 
issue.  These  issues  were,  first,  as  to  whether  the  paper- 
writing  purporting  to  be  the  will  of  Bishop  Ames  was 
his  last  will  and  testament;  second,  as  to  whether  the 
same  paper-writing  had  been  procured  by  undue  influ- 
ence exercised  and  practiced  upon  the  testator;  and 
third,  as  to  whether  it  had  been  procured  by  fraud.  At 
the  close  of  the  evidence  in  the  Court  below  the  appel- 
lee presented  two,  and  the  appellants  presented  six, 
prayers  for  instructions  to  the  jury.  The  appellee's 
first  prayer  was  granted,  and  her  second  was  rejected.  The 
appellants'  first  and  second  prayers  were  rejected,  and 
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the  remaining  four  were  granted.  The  appellee's  in- 
struction accurately  defined  undue  influence  as  under- 
stood in  its  legal  sense,  and  left  to  the  jury  to  find 
from  the  evidence  the  existence  of  the  facts  necessary 
to  constitute  such  an  influence.  The  appellants'  first 
and  second  prayers  asked  the  Court  to  withdraw  the 
case  from  the  jury  upon  the  ground  that  there  was  no 
sufficient  evidence  that  the  will  had  been  procured 
by  undue  influence.  If  the  appellee's  instruction  was 
properly  granted,  there  was  no  error  committed  in  re- 
jecting the  appellants'  first  and  second  prayers;  but 
if  there  was  error  in  rejecting  these  latter,  there  was  of 
necessity  error  in  granting  that  of  the  appellee.  So,  as 
already  suggested,  the  controlling  inquiry  is,  was  there 
legally  sufficient  evidence,  that  is,  competent  evidence, 
tending  to  prove  the  issues,  which  ought  to  have  gone 
to  the  jury?  Or,  stating  the  question  conversely,  was 
the  evidence  oflered  by  the  caveator,  assuming  it  all  to 
be  true,  as  must  be  done  when  weighing  its  legal  suffi- 
ciency upon  a  prayer  of  this  character,  so  utterly  incon- 
clusive or  devoid  of  probative  force  as  not  to  enable  an 
ordinary  intelligent  mind  to  draw  a  rational  conclusion 
therefrom  in  support  of  the  proposition  sought  to  be 
maintained  by  it.^  The  solution  of  this  inquiry  involves 
an  examination  of  the  evidence  contained  in  the  record. 
Before,  however,  proceeding  to  do  this,  it  may  not  be 
amiss  to  observe  that  it  is  not  our  province  under  the 
law  to  determine  whether  the  verdict  of  the  jury  was 
either  right  or  wrong,  or  to  decide  whether  the  will 
ought  or  ought  not  to  have  been  set  aside.  And,  even 
though  we  might  be  of  opinion  from  the  whole  of  the 
evidence  before  us,  that  the  jury  had  reached  an  incor- 
rect or  mistaken  conclusion  of  fact,  we  are  without 
authority  to  disturb  their  verdict,  if  the  Court  below 
committed  no  error  in  its  rulings  upon  the  legal  propo- 
sitions  submitted    to    it.     The   principles    which    must 
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control  this  Court,  and  the  view  from  which  we  must 
approach  a  discussion  of  the  case,  are  essentially  and 
radically  different  from  those  which  would  be  applicable 
and  appropriate  were  we  authorized  to  consider  the  pro- 
priety of  the  verdict  upon  a  review  of  a  motion  for  a  new 
trial.  Whether  the  jury  ought  to  have  found  a  verdict 
the  way  they  did,  or  a  different  way,  is  a  matter  which 
the  law  gives  us  no  jurisdiction  to  decide.  As  an  appel- 
late Court  we  cannot  review  the  findings  of  the  jury 
upon  matters  of  fact,  nor  can  we  pass  upon  the  compara- 
tive weight  of  the  conflicting  evidence  submitted  to 
them.  If  no  error  of  lata  has  been  committed  by  the 
inferior  Court  in  any  of  its  rulings,  the  verdict  of  the 
jury,  whether  right  or  wrong,  just  or  unjust,  and  even 
though  it  be  directly  against  and  in  the  very  teeth  and 
face  of  the  preponderance  of  the  evidence,  cannot  be 
interfered  with  here;  and  there  is  no  power  lodged  else- 
where to  set  aside  the  verdict,  except  with  the  Judge 
before  whom  the  case  was  tried  below.  We  have  conse- 
quently to  determine,  not  whether  the  jury  ought,  in 
view  of  the  facts,  to  have  stricken  down  the  will,  but 
whether  there  was  any  legally  sufficient  evidence  in  the 
case  from  which  they  could  properly  find,  if  they  be- 
lieved it  to  be  true,  that  the  will  had  been  procured  by 
undue  influence.  Jones,  et  al.  vs,  Jones,  45  Md,,  144; 
Spencer  vs.  Trafford,  42  Md.,  1. 

Undue  influence  is  that  degree  of  importunity  which 
deprives  a  testator  of  his  free  agency,  which  is  such  as 
he  is  too  weak  or  too  feeble  to  resist,  and  will  render  the 
instrument  executed  under  its  influence  not  his  free  and 
unconstrained  act.  Davis  vs.  Calvert,  5  G.&J.,  269.  It 
is  closely  allied  to,  and  in  many  of  its  aspects  strongly 
resembles,  actual  fraud,  and  like  the  latter,  when  most 
cunningly  executed  is  exceedingly  difficult  to  unmask. 
The  results  accomplished  in  a  given  case,  the  divergence 
of  those  results  from  the  course  which  would  ordinarily 
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and  naturally  be  looked  for,  the  situation  of  the  party 
taking  benefits  under  a  will  towards  the  person  who  has 
executed  it,  and  the  iranteeedent  relations  to  and  deal- 
ings with  each  other,  the  legitimate,  but  unrecognized 
claims  of  others  upon  the  bounty  of  the  testator  and 
their  dependence  upon  him,  the  instincts  of  justice  of 
which  every  unbiased  mind  is  sensible,  the  natural  ties 
of  parental  affection,  together  with  all  the  circumstances 
surrounding  the  transaction  under  investigation,  and 
the  inferences  legitimately  deducible  from  them,  often 
furnish,  in  the  absence  of  direct  evidence  (which  from 
the  very  nature  and  secrecy  of  the  wrong  itself,  is  rarely 
obtainable,)  ample  ground  for  the  conclusion  that  undue 
influence  has  been  used  to  accomplish  an  end  which  may 
be  gross  in  its  injustice,  and  whose  very  existence  can- 
not be  satisfactorily  accounted  for,  except  upon  the 
hypothesis  that  undue  influence  has  produced  it.  Grove 
V8.  Spikevy  72  ifd,  300. 

Turning  now  to  the  facts  of  the  case,  it  appears  that 
Bishop  Ames  was  upwards  of  seventy-three  years  of  age 
when  he  died.  He  executed  the  will  before  us  on  April 
the  seventh,  1879,  and  died  on  the  twenty-fifth  of  the 
same  month.  He  had  become  physically  feeble,  and, 
whilst  his  mental  faculties  remained  relatively  clear,  his 
tvill  had  lost  its  former  strength  and  power  as  he  himself 
appreciated  when  he  stated  to  the  Rev.  Dr.  Price,  upon 
being  urged  by  the  latter  to  correct  by  his  episcopal 
authority  something  that  needed  to  be  righted  in  the 
church:  **It  is  too  late,  my  time  has  passed;  *the  grass- 
hopper has  become  a  burden.'  "  He  had  been  of  robust 
frame  and  of  vigorous  intellect,  and  his  long  and  faith- 
ful service  in  the  cause  of  religion  marked  him  as  an 
eminently  just  and  upright  man.  He  had  three  chil- 
dren. One,  a  son  who  had  been  an  officer  in  the  army, 
but  who,  when  the  will  was  made,  was,  and  for  some 
time  prior  thereto  had  been,  insane;  another,  an  invalid 
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daughter  who  survived  her  father  but  a  short  while;  and 
the  third,  a  married  daughter,  and  she  and  her  husband 
are  the  caveatees  in  the  case  and  are  the  appellants  in 
this  Court.  Bishop  Ames  also  left  a  widow — his  second 
wife — surviving  him,  but  she  died  some  years  ago.  The 
value  of  his  personal  estate  was  upwards  of  fifty-five 
thousand  dollars,  and  he  owned  besides  this  consider- 
able real  estate,  both  in  and  near  Baltimore,  and  in  and 
near  Chicago.  By  his  will  he  gave  to  his  widow  an 
annuity  of  two  thousand  dollars  payable  quarterly;  to 
his  invalid  daughter,  an  annuity  of  six  hundred  dollars; 
to  his  insane  son,  and  that  son's  dependent  daughter, 
nothing;  but  to  his  married  daughter  his  entire  estate. 
When  the  will  was  made  the  son  was  a  widower  with 
one  child,  a  daughter  of  nine  or  ten  years  of  age,  and 
she  (her  father  having  died  some  years  ago)  is  the  cave- 
ator assailing  the  will. 

Whilst  the  gross  inequality  of  this  will — the  pal- 
pable injustice  of  its  provisions — which  absolutely  cut 
ofi*  an  insane  son  upon  whom  a  motherless  and  helpless 
child  was  dependent,  and  gave  to  an  invalid  daughter  a 
mere  annual  pittance  out  of  a  large  and  valuable  estate, 
would  not  alone  be  suflScient  to  annul  the  will,  yet,  such 
a  disposition  by  an  aged  and  feeble  testator  furnishes 
intrinsic  evidence  involving  the  will  in  suspicion,  and 
was  competent  to  be  considered  by  the  jury  in  connec- 
tion with  other  circumstances,  in  passing  upon  the  issue 
of  undue  influence.      Davis  vs.  Calvert,  5  G,  dk  J.,  301. 

It  is  a  reasonable  assumption  that  an  unbiased  mind 
will  not  voluntarily  do  an  apparently  unjust  act  with- 
out a  sufficient  or  satisfactory  motive,  because,  as 
observed  by  one  of  the  most  philosophical  writers  on  the 
law  of  evidence,  ^^there  must  pre-exist  a  motive  for  every 
voluntary  action  of  a  rational  being.  *  *  *  ♦  Man  is 
not  the  passive  subject  of  necessity  or  chance;  nor  are 
his  moral  judgments  merely  the  abstractions  of  logic; 
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on  the  contrary,  he  is  endowed  with  instincts,  passions, 
and  affections,  and  above  all,  with  reason  and  the  capacity 
of  estimating  the  qualities  and  tendencies  of  his  voli- 
tions and  actions,  and  with  the  power  of  choosing  from 
among  the  various  inducements,  emotional  and  rational, 
which  are  presented  to  him,  the  governing  principles  of 
his  conduct."  Wills  on  Circuvi.  Evidence,  40.  Now,  the 
motive  may  be  good  or  bad,  but  bad  motives  do  not 
ordinarily  influence  just  men,  and  when  a  false  state- 
ment of  fact  is  assigned  as  a  reason  for  the  doing  of  an 
act,  which  act  requires  a  satisfactory  motive  to  account 
for  its  having  been  done  at  all,  it  is  a  fair  and  legitimate 
inference  that  the  act  itself  cannot  be  attributed  to  the 
motive  assigned;  because,  if  a  reason  apparently  suflB- 
cient  to  justify  a  particular  act  be  given  as  a  motive  for 
the  doing  of  that  act  when  the  act  standing  alone  with- 
out the  explanation  suggested  would  be  either  wrong  or 
unjust  on  its  face,  and  if  the  reason  so  assigned  be  pal- 
pably untrue  in  fact,  as  contradistinguished  from  mere 
misapprehension;  then,  the  act  obviously  proceeded,  not 
from  the  motive  assigned,  but  from  either  a  bad  motive, 
or  no  motive  at  all,  and  consequently,  in  the  latter 
instance,  the  act  done  would  not  be  the  voluntary  act  of 
an  unbiased  or  uninfluenced  mind;  for  the  reason,  that 
an  unbiased  and  uninfluenced  mind  is  incapable  of  intel- 
ligently acting  without  a  motive.  Now,  some  motive 
must  have  influenced  a  wealthy  father  to  disinherit  his 
insane  son  and  his  insane  son's  helpless  child,  if  he  did 
this  voluntarily;  but  the  whole  life  of  this  eminent 
ecclesiastic  is  a  solemn  protest  against  the  hypothesis 
that  he  was  influenced  by  a  bad  motive,  and  his  calling 
and  his  character  alike  forbid  the  assumption  that  he 
knowingly  resorted  in  his  last  will  to  subterfuge  or  false- 
hood to  conceal  his  actual  motive  if  he  had  one.  Hence, 
if  the  reason  given  in  his  will  for  disinheriting  his  son 
is  in  fact  not  true,  the  only  alternative  left  is,  that  no 
29  V.   78. 
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motive  originating  in  his  own  mind  influenced  him  at  all, 
and  the  act  which  was  OHtensibly  his  and  was  ostensibly 
justified  by  him  by  the  assignment  of  a  false  explana- 
tion would  not  be  his  voluntary  act.  The  reason  given 
in  the  will  for  cutting  off  his  son  is  thus  stated :  *'I 
make  no  provision  for  my  son  Edward  R.  Ames,  Jr.,  for 
the  reason  that  I  have  already  given  to  him  all  that  I 
desire  to  bestow  upon  him."  But  was  that  reason 
true  in  fact?  That  the  jury  might  legitimately  infer 
that  it  was  not,  is  shown  by  a  singular  circumstance 
which  has  neither  been  discredited  nor  contradicted. 
On  the  Sunday  preceding  the  Bishop's  death,  and  there- 
fore thirteen  days  after  the  date  of  the  will  wherein  he 
had  declared  that  he  had  already  given  to  his  son  all  he 
desired  to  bestow  upon  him,  William  J.  Hiss,  one  of 
the  caveatees,  in  company  with  a  colored  man-servant 
whom  he  took  with  him  as  a  witness,  carried  into  the 
country  and  there  delivered  to  the  Bishop's  insane  son, 
across  a  picket  fence  on  the  margin  of  the  public  high- 
way, five  thousand  dollars  in  bonds  as  a  gift  from  the 
dying  Bishop.  Whether  these  bonds  were  valuable  or 
worthless  does  not  appear,  nor  does  Mr.  Hiss  go  upon  the 
witness  stand  to  offer  the  slightest  explanation  of  this 
transaction.  If  the  Bishop  sent  the  bonds  he  obviously 
had  not,  when  he  made  his  will,  given  to  his  son  all  he 
intended  to  bestow  upon  him.  This  delivery  of  bonds 
after  the  date  of  the  will  flatly  contradicted  the  declara- 
tion of  the  will,  and  afforded  a  reasonable  ground  for 
questioning  the  truth  of  the  motive  assigned  for  cutting 
oft'  the  son,  and  it  was,  therefore,  competent  to  the  jury 
to  infer  that  the  son  was  not  disinherited  for  that 
reason,  and  if  not  for  that  reason,  no  other  being  sug- 
gested, that  he  was  disinherited  by  his  father  without 
reason  at  all;  and  if  so  disinherited  that  the  will  which 
did  that  was  not  the  act  of  an  unbiased  or  uninfluenced 
mind.     Especially  is  this  a  legitimate  inference  when 
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the  jury  had  before  them  evidence,  which,  as  we  have 
said,  must,  in  considering  the  appellant's  prayers  be 
assumed  to  be  true,  and  which  moreover  was  not  contra- 
dicted, to  the  effect  that  the  Bishop  was  devotedly 
attached  to  his  little  grand-daughter  and  was  deeply 
moved  by  the  affliction  of  his  only  son,  and  that  Mrs. 
Hiss,  the  caveatee,  who  secured  all  the  estate,  cruelly 
denounced  her  insane  brother  to  their  aged  father, 
shortly  before  the  will  was  made,  as  lazy  and  indolent 
and  unworthy  of  sympathy. 

But  there  was  other  competent  evidence  adduced,  the 
weight  of  which  was  a  matter  exclusively  for  the  jury. 
Mrs.  Hiss,  it  was  proved,  had  declared  that  she  had 
great  influence  with  her  father,  that  ''he  would  do  any- 
thing she  would  ask  him  to  do."  She  had  been  heard 
importuning  him  for  money,  and  upon  one  occasion  he 
replied,  ''My  God,  Annie,  if  you  don't  let  me  alone 
you  will  set  me  crazy."  And  just  three  days  before  the 
will  was  executed  the  feeble  and  decrepid  old  man  con- 
veyed to  this  same  importunate  daughter  in  considera- 
tion of  five  dollars  and  natural  love  and  affection,  real 
estate  in  Baltimore  City  valued  at  forty  thousand  dol- 
lars. Why  he  made  that  conveyance  has  not  been 
explained,  but  in  and  about  the  same  period  of  time  he 
had  been  heard  by  his  domestics  to  declare  that  he  was 
going  to  make  his  will  and  leave  his  property  to  his 
children,  and  this  was  said  to  or  in  the  presence  of  Mrs. 
Hiss.  But  when  the  will  was  opened  after  his  death 
this  previously  declared  intention  was  not  realized;  on 
the  contrary,  one  of  the  persons  who  should  have  been 
an  object  of  his  bounty  was  wholly  cut  off;  another  was 
but  scantily  provided  for,  and  another,  his  son's  child, 
whose  tender  years  and  helpless  condition  so  patheti- 
cally appealed  to  his  sense  of  justice  that  in  his  feverish 
restlessness  upon  his  death-bed  he  exclaimed,  "she 
could  not  be  left  alone  in  the  world,  that  there  would 
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have  to  be  something  done  for  her,"  was  never  men- 
tioned; and  his  entire  estate  under  the  deed  and  under 
the  will  was  bestowed  upon  the  daughter  who  had  im- 
portuned him  for  money,  and  had  asserted  her  ability  to 
induce  him  to  do  as  she  wished;  and  who,  just  after  he 
had  breathed  his  last,  in  the  room  where  he  died,  *'took 
some  gold  out  of  the  drawer  before  her  father  was  cool 
on  the  bed."  It  was  perfectly  natural  and  legitimate 
for  the  jury  to  draw  the  inference  that  a  will  so  repug- 
nant to  the  dictates  of  parental  affection,  so  at  variance 
with  the  instincts  of  a  just  man,  and  so  divergent  from 
the  course  which  according  to  his  antecedent  declarations 
might  have  been  expected,  was  procured  by  undue  influ- 
ence and  was  not  the  voluntary  emanation  of  an  un- 
biased mind;  because  ''there  is  a  uniformity  in  human 
action  and  a  consequent  possibility  of  foreseeing  it, 
suflScient  to  be  the  basis  of  confidence  and  the  determi- 
nation of  action  between  man  and  man.  *****  The 
homeliest  and  commonest  transactions  with  men  every 
day  imply  the  confidence  that  they  will  act  in  the  imme- 
diate future  as  they  have  been  acting  in  the  past. "  Harris* 
Philosophical  Basis  of  Theism,  3^9. 

It  is  a  generally  accepted  rule  of  law  that  the  sup- 
pression or  non-production  of  pertinent  and  cogent  evi- 
dence necessarily  raises  a  strong  presumption  against 
the  party  who  withholds  such  evidence  when  he  has  it 
in  his  power  to  produce  it.  Wills,  Cir,  Ev.,  187.  Now, 
neither  Mr.  nor  Mrs.  Hiss,  who  were  the  caveatees,  in 
reference  to  whose  conduct,  as  hereinbefore  observed, 
evidence  had  been  given  to  the  jury,  went  upon  the  wit- 
ness stand  to  deny  what  had  been  imputed  to  them,  or 
to  give  any  testimony  whatever  refuting  or  tending  to 
refute  the  serious  charge  of  undue  influence.  Their 
very  failure  to  contradict  the  accusations  made  against 
them  might  well  have  been  regarded  by  the  jury  as  an 
admission  of  their  inability  to  dispute  them  truthfully; 
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and  their  neglect  to  testify  might  equally  have  been 
presumed  to  have  proceeded  from  a  consciousness  of 
guilt.  In  any  event,  it  was  a  circumstance  which  the 
jury  had  a  perfect  right  to  weigh  and  to  consider. 

We  have  sketched  but  an  imperfect  outline  of  some 
of  the  features  of  the  evidence,  with  a  view  of  showing 
that  the  Court  below  would  not  have  been  warranted  in 
withdrawing  the  case  from  the  consideration  of  the  jury. 
We  are  not  unmindful  of  the  fact  that  much  evidence 
was  offered  upon  the  side  of  the  caveatees  having  a  ten- 
dency to  show  that  Bishop  Ames  was  uncontrolled  or 
uninfluenced  when  he  made  his  will.  But,  in  disposing 
of  the  prayers  we  have  been  discussing,  we  have  no  right 
to  look  to  or  to  consider  any  of  this  contravening  proof. 
It  was  for  the  jury  to  contrast  and  weigh  it;  and  if  they 
reached  a  result  not  supported  by  the  evidence,  it  was 
for  the  trial  Court  to  remedy  the  error  by  granting  a 
new  trial. 

In  cases  involving  the  question  of  the  legal  sufficiency 
of  the  evidence,  this  Court  has,  as  a  general  rule,  confined 
itself  to  a  statement  of  the  conclusion  reached  by  it,  with- 
out reciting  the  evidence,  as  in  Stirling  vs,  Stirling,  64 
Mel,,  138,  and  Moore  vs.  McDonald,  et  al.,  68  Md,,  341; 
but  we  have  ventured  to  depart  to  some  extent  in  the 
case  at  bar  from  that  practice,  in  order  that  the  grounds 
of  our  decision  might  not  be  misunderstood. 

From  what  we  have  said  it  follows  that  the  rulings  of 
the  Court  below  must  be  affirmed,  and  it  is  so  ordered. 

Rulings  affirmed,  and 

cause  remanded, 
(Decided  12th  January,  1894.) 
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The  Fidelity  and  Deposit  Company  of  Maryland 
va.  Hanson  H.  Haines  and  Francis  Stokes, 
Assignees  of  The  Waring  Manufacturing  Com- 
pany OF  Cecil  County,  Maryland. 

Assignment  for  Benefit  of  Creditors — Personal  property — 
When  title  Passes— Set-off. 

A  deed  in  trust  for  the  benefit  of  creditors  vests  the  title  of  perso- 
nal property  in  the  trustee,  when  the  deed  is  recorded  and  the 
bond  filed  in  the  county  in  which  the  grantor  resides;  and  the 
subsequent  recording  of  the  deed  and  the  filing  of  the  bond  in 
Baltimore  City  where  real  estate  of  the  grantor  is  located,  in  no- 
.  wise  aifect  the  title  to  the  personal  estate.  (See  sec.  205  of  Art. 
16,  and  sees.  13,  44  and  46  of  Art.  21  of  the  Code.) 

The  B.  M.  Company  sold  to  the  W.  M.  Company  a  certain  lot  of 
fertilizers.  The  goods  were  delivered,  and  a  note  for  the  con- 
tract price  was  executed  and  delivered.  Afterwards  the  W.  M. 
Company,  becoming  finacially  embarrassed,  made  a  deed  of  trust 
to  H.  and  S.  for  the  benefit  of  its  creditors.  Subsequently  the  B.  M. 
Company  replevied  the  identical  goods  of  H.  and  S.  and  took 
possession  of  them.  The  replevin  suit  was  not  prosecuted  with 
effect,  but  was  dismissed  by  order  of  the  plaintiff.  The  property 
was  not  returned.  In  an  action  by  H .  and  S.  against  the  surety  on 
the  replevin  bond,  it  was  Held: 

That  the  defendant  could  not  set-off  against  the  plaintiffs'  demand 
the  note  given  for  the  fertilizers  by  their  assignor. 

Appeal  from  the  Superior  Court  of  Baltimore. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — The  plaintiffs  offered  four  prayers,  the 
fourth  of  which  the  Court  (Ritchie,  J.,)  rejected,  and 
it  is  omitted;  the  other  prayers  are  as  follows: 

1.  If  the  jury  find  from  the  evidence  that  the  Bolton 
Mines  Company,  a  corporation,  issued  a  writ  of  replevin 
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out  of  this  Court  under  which  they  took  a  large  amount 
of  phosphates  from  the  plaintiffs  in  this  case,  Hanson  H. 
Haines  and  Francis  Stokes,  assignees  for  the  benefit  of 
creditors  of  the  Waring  Manufacturing  Company;  and 
further  find,  that  at  the  time  of  the  issuance  of  said  writ, 
the  defendant  executed  and  delivered  the  bond  sued 
upon  in  this  case;  and  shall  further  find,  that  the  said  Bol- 
ton Mines  Company,  a  corporation,  did  not  well  and 
truly  prosecute  the  said  writ  of  replevin  with  effect,  but 
dismissed  the  same  and  the  proceedings  thereunder,  then 
the  verdict  must  be  for  the  plaintiff's. 

2.  If  the  jury  find  from  the  evidence  the  facts 
stated  in  the  plaintiffs'  first  prayer,  and  further  find 
that  upon  the  dismissal  of  said  suit,  the  said  goods  were 
not  returned  to  the  plaintiffs,  then  the  measure  of  dam- 
ages is  the  value  of  the  said  phosphates,  with  legal 
interest  at  their  discretion  from  the  time  of  the  taking, 
which  they  may  find  to  have  been  taken  by  the  said  Bol- 
ton Mines  Company,  at  the  time  they  were  taken;  and 
the  appraisement  returned  in  the  sheriff's  schedule  in 
the  replevin  suit  in  which  the  bond  sued  on  was  given, 
is  prima  facie  evidence  of  such  value. 

3.  That  there  is  no  evidence  legally  sufficient  to  prove 
that  the  sale  of  phosphates  by  the  Bolton  Mines  Com- 
pany to  the  Waring  Manufacturing  Company  was  fraud- 
ulent on  the  part  of  the  latter  company. 

The  defendant  offered  three  prayers,  the  second  of 
which  was  granted  in  connection  with  the  plaintiffs' 
second  prayer,  and  is  omitted;  the  other  prayers  are  as 
follows: 

1.  If  the  jury  shall  find  from  the  evidence  in  this  case 
that  the  purchase  money  for  the  fertilizers  in  dispute 
was  never  paid,  but  that  the  note  given  as  purchase 
money  is  in  the  hands  of  the  Bolton  Mines  Company, 
and  has  been  tendered  at  the  trial  table  to  the  plaintiff's, 
and  was  tendered  to  them  by  the  Bolton  Mines  Company 
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when  the  goods  were  replevied,  then  the  defendant  is 
entitled  to  be  credited  by  the  jury  with  the  amount  due 
upon  said  note,  and  to  have  the  same  deducted  from  the 
amount  for  which  it  might  otherwise  be  liable  in  this 
action. 

3.  In  estimating  the  damages  which  the  jury  may  find 
they  have  the  right  to  take  into  consideration:  1.  The 
tender  and  return  of  the  note.  2.  The  fact  that  the 
purchase  money  for  said  goods  has  not,  or  any  part  of 
it,  been  paid. 

The  Court  granted  the  first  and  second  prayers  of  the 
plaintiff's,  and  rejected  the  first  and  third  prayers  of  the 
defendant.  The  plaintiffs'  third  pra}'er  was  conceded. 
The  defendant  excepted  to  the  rejection  of  its  prayers 
and  to  the  granting  of  the  plaintiffs'  prayers,  and  the 
verdict  and  judgment  being  for  the  plaintiffs,  it  ap- 
pealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  McSflERRY,  BoYD,  and  Briscoe,  J. 

Fielder  C.  Slingluff,  for  the  appellant. 

Vernon  Cook^  (with  whom  were  Edgar  H,  Gans,  and 
B.  Howard  Hainan,  on  the  brief)  for  the  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  appellees  sued  the  appellant,  a  corporation  in 
this  State,  in  an  action  of  debt,  as  surety  on  a  replevin 
bond.  The  following  facts  arise  on  the  pleadings:  On 
the  Ist  of  December,  1889,  the  Bolton  Mines  Company, 
of  Baltimore  City,  sold  a  certain  lot  of  fertilizers  or 
phosphates  to  the  Waring  Manufacturing  Company,  of 
Cecil  County,  Maryland.  The  goods  were  delivered,  and  a 
note  dated,  the  15th  of  March,  1890,  was  executed  and 
delivered  for   the  contract  price.      Afterwards,   on   the 


Digitized  by 


Google 


JANUARY    TERM,    1894.  457 

Fidelity  and  Deposit  Co.  vs.  Haines  and  Stokes. 

23rd  of  May,  1890,  the  latter  company,  being  financially 
embarrassed,  made  a  deed  of  trust  to  the  appellees  for 
the  benefit  of  creditors.  This  deed  of  trust  was  recorded 
in  Cecil  County,  the  place  of  domicile  of  the  corpora- 
tion, and  the  bond  of  the  assignees  filed  on  May  30th, 
1890,  in  the  same  county.  On  the  9th  of  June  follow- 
ing, the  Bolton  Mines  Company  replevied  the  identical 
goods  of  the  appellees,  and  took  possession  of  them. 
The  replevin  suit  was  not  prosecuted  with  effect,  or  the 
property  returned,  but  was  dismissed  by  order  of  the 
plaintiff  in  the  replevin  suit.  And  this  action  was 
brought  against  the  appellant,  as  surety  on  the  repleviti 
bond.  The  questions  to  be  passed  upon  by  us  arise 
upon  demurrers  and  exceptions  to  the  various  prayers. 
It  is  contended  upon  the  part  of  the  appellant  that, 
when  the  fertilizers  were  replevied,  on  the  9th  of  June, 
1890,  the  appellees  had  no  title  to  them,  because  while 
the  deed  of  trust  was  recorded  in  Baltimore  City  on  the 
5th  of  June,  1890,  the  assignees'  bond  was  not  filed 
there  until  the  11th  of  June,  two  days  after  the  goods 
had  been  replevied. 

This  contention  can  be  disposed  of  by  a  single  refer- 
ence. 

In  the  case  of  Stie/el  and  Cohen  vs.  Barton,  Garnishee, 
73  Md,,  411,  we  passed  upon  the  identical  question,  and 
in  construing  the  205th  section  of  Article  16  of  the 
Code,  which  provides  ^Hhat  every  trustee  to  whom  any 
estate,  real,  personal  or  mixed  shall  be  conveyed  for  the 
benefit  of  creditors,"  *  *  *  there  said,  that  ^ 'a  deed  con- 
veying real  property  for  the  benefit  of  creditors  must  be 
recorded  in  the  county  or  counties,  or  in  the  City  of 
Baltimore,  in  which  the  land  lies;  and,  if  it  conveys 
personal  property,  it  must  be  recorded  in  the  county  or 
city  in  which  the  grantor  resides." 

We  said  also  that,  as  the  property  in  dispute  in  Bar- 
ton*s  Case  was  personal  property,  the  deed  ouglit  to  have 
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been  recorded  in  the  county  where  the  grantor  resided, 
and  the  bond  of  the  trustee  ought  to  have  been  filed 
with  the  clerk  of  that  county  for  his  approval.  And 
until  the  deed  was  so  recorded  and  the  bond  of  the  trus- 
tee HO  filed,  no  title  to  the  property  could  vest  in  the 
trustee.  There  can  be  no  question,  then,  that  as  the 
deed  of  trust,  in  the  case  now  under  consideration,  was 
recorded  and  the  bond  of  the  trustees  was  approved  and 
filed  in  Cecil  County,  the  place  of  the  domicile  of  the 
grantor  prior  to  the  issuing  of  the  writ  of  replevin,  and 
in  the  absence  of  fraud  in  the  sale,  which  charge  is 
abandoned  by  the  appellant,  the  legal  title  to  the  per- 
sonal property  of  the  Waring  Manufacturing  Company 
passed  to  the  trustees  under  the  deed  of  assignment, 
and  the  taking  of  this  property  was  a  wrongful  and 
unlawful  interference  with  the  possession  of  the  as- 
signees. 

The  subsequent  recording  of  the  deed  and  filing  of 
the  bond,  in  Baltimore  City,  was  manifestly  for  the  pur- 
pose of  passing  title  to  the  real  estate,  and  could  in  no- 
wise affect  the  title  to  the  personal  estate. 

The  demurrer- therefore  to  the  defendant's  third  plea, 
which  raised  this  question  was  properly  sustained.  Wil- 
son V8.  Carson,  12  Md.,  77;  Stiefd  and  Cohen  vs.  Barton y 
Garnishee,  73  i¥cZ.,  411. 

We  come  now  to  the  second  question  in  the  case, — 
that  is,  the  appellant's  claim  to  recoup  or  set-off  against 
the  plaintiff's  demand  the  amount  of  the  note  made  by 
their  assignor,  which  demand  arose  out  of  matters  alto- 
gether subsequent  thereto.  It  is  well  settled  that  re- 
coupment is  a  species  of  common  law  set-off  for  dam- 
ages due  the  defendant  growing  out  of  the  same  trans- 
action, and  is  allowed  in  this  State  in  actions  both  ex 
contractu  and  ex  delicto^  in  order  to  avoid  circuity  and 
multiplicity  of  actions.  Baltimore  Marine  Insurance  Co, 
vs.  Dairy mple,  25  Md.,  309;  Doioler  vs.  Cushwa,  27  Md., 
367;   Warfield  vs.  Booth,  33  Md.,  63. 
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And  while  it  is  true  that  an  assignee  for  the  benefit 
of  creditors  stands  in  the  place  of  the  assignor,  and  is 
merely  such  for  the  payment  of  pre-existing  creditors, 
and  takes  the  property  under  the  assignment  subject  to 
all  existing  equities,  yet  it  is  clear  that  a  liability  sub- 
sequent to  the  assignment  cannot  be  set-off  against  the 
assignee.     Bunnell  on  Assignment,  sec,  403. 

The  reason  of  this  is,  that  the  assignee,  in  virtue  of 
the  assignment,  becomes  a  trustee  for  the  creditors. 
The  status  of  the  assignors,  debtors  and  creditors  is 
fixed  by  the  assignment  in  trust  for  the  creditors. 

The  case  of  Seldner  vs.  Smith,  40  Md,,  602,  relied  on 
by  the  appellant  is  entirely  distinguishable  from  this 
case.  The  principle  recognized  and  applied  in  that  case 
was  that  a  replevin  bond  being  one  of  indemnity  only, 
a  surety  on  said  bond  is  entitled  to  be  subrogated  to  the 
right  of  his  principal  and  to  avail  himself  of  the  same 
defences  which  were  open  to  him.  In  Seldner' s  Case  the 
plaintiff  was  the  party  to  whom  the  goods  had  been 
sold,  and  the  title  had  not  passed  to  a  third  party  as  in 
this  case,  to  an  assignee  for  the  benefit  of  creditors. 
The  claims  were  mutual,  and  arose  out  of  the  same 
transaction;  whereas  in  the  case  at  bar,  the  liability  on 
the  bond  arises  out  of  transactions  subsequent  to  the' 
assignment,  and  for  a  claim  also  subsequent  thereto. 

In  Thompson  vs.  Whitmarsh^  100  N,  Y.,  35,  it  was 
held  that  upon  new  contracts  made  by  an  executor  or 
administrator,  and  never  existing  in  favor  of  the  dece- 
dent, but  growing  out  of  the  dealing  of  the  former 
alone,  a  debt  against  the  decedent  cannot  be  made  the 
subject  of  a  counter  claim. 

And  the  same  rule  has  been  established  by  this  Court 
in  the  cases  of  Scott  vs,  Scott,  17  Md.,  78,  and  Schivallen- 
be^-g  vs.  Jennings,  43  Md.,  554.  To  sustain  the  conten- 
tion of  the  appellant  would  destroy  the  principle  of 
equality  among  creditors  in  the  settlement  of  insolvent 
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estates,  and  establish  an  inequitable  preference  in  the 
administration  of  estates,  entirely  at  war  with  the 
established  doctrine  of  this  Court. 

For  the  reasons  we  have  stated  the  demurrers  to  the 
pleas  were  properly  sustained. 

The  plaintiffs'  first  prayer  fairly  submitted  to  the 
jury  the  finding  of  every  fact  essential  to  their  right  to 
recover,  and  was  properly  granted. 

The  second  prayer  relates  to  the  measure  of  damages, 
and  was  correct. 

The  third  prayer  was  conceded. 

The  defendant's  first  prayer,  relating  to  the  recoup- 
ment and  set-off,  was  properly  rejected  for  the  reasons  we 
have  heretofore  given. 

The  third  prayer,  in  reference  to  the  measure  of  dam- 
ages, was  fully  covered  by  the  plaintiffs'  second  prayer, 
which  was  correct. 

The  rulings  of  the  Court  below  will  therefore  be 
affirmed. 

Judgment  affirmed. 

(Decided  12th  January,  1894.) 
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John  W.  8.  Brady,  in  his  own  right,  as  the  surviving 
Administrator  with  the  will  annexed  of  the  estate  of 
Samuel  Brady,  Sr.,  deceased,  and  as  Trustee  under 
the  several  trusts  of  said  Will,  and  as  the  Adminis- 
trator of  Ann  Mary  Proctor  Brady,  deceased. 
Widow  of  Samuel  Brady,  Sr.  vs.  Arunah  S.  A. 
Brady,  and  others.  H.  Lewis  Naylor,  and  others 
Vis.  John  W.  S.  Brady,  and  others.  Benjamin  P. 
Brady  vs.  Same.  Mary  E.  Sadtlbr,  Husband  and 
Children  vs.  Same.  Helen  S.  Brady,  and  others 
vs.  Same. 

Will — Nature  of  Estate — Laysing  and  Ademption  of  Lega- 
cies, 

A  will  devising  and  bequeathing  all  of  the  testator's  estate,  real, 
peronal,  and  mixed,  after  payment  of  debts  and  funeral  expenses, 
to  his  w.fe  for  life,  with  power  to  receive,  take,  and  collect  the 
rents,  issues  and  profits  thereof,  and  to  dispose  of  the  same,  in 
all  respects,  as  she  may  think  proper,  and  with  power,  also, 
to  use  at  her  discretion,  exchange,  dispose  of,  and  renew  any  of 
the  testator's  personal  goods  and  chattels,  requisite  to  the  com- 
fort and  enjoyment  of  herself  and  family,  and  further,  bequeath- 
ing, after  the  expiration  of  the  life  estate,  a  stated  sum  to  a  son, 
his  heirs  and  assigns  forever,  and  distinctly  and  definitely  point- 
ing out  its  sources  of  payment,  entitles  the  widow  merely  to  the 
income  of  the  estate  for  life,  and  not  to  the  control  of  the  entire 
residue. 

Where  the  testator  gives  a  life  estate  in  all  his  property  to  his 
wife,  and  a  legacy  to  a  son  after  the  life  estate  shall  have  expired, 
to  be  paid  within  three  years  after  the  death  of  the  wife,  and  the 
widow  makes  an  advancement  to  the  son  in  her  life-lime,  the 
same  must  be  taken  as  a  payment  on  account  of  the  legacy. 

A  specific  legacy  of  all  the  cows  of  the  testator  to  a  son,  fails 
where  none  of  the  cows  owned  by  the  testator  at  the  date  of 
the  execution  of  his  will,  are  living  at  the  time  of  his  death. 
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Where  power  is  given  by  a  will  to  the  testator's  wife  to  use  and 
dispose  of  any  of  his  personal  goods  and  chattels,  and  she  dis- 
posed of  certain  horses,  a  specific  legacy  of  such  horses  fails. 

A  bequest  to  two  of  the  testator's  sons,  their  heirs  and  personal 
representatives,  of  all  the  ground  rents  of  which  he  should  die 
seized  and  possessed,  iu  trust  for  the  sole  and  separate  use  of  a 
daughter  of  the  testator,  during  her  life,  vests  in  the  trustees  for 
the  benefit  of  the  daughter,  all  of  the  ground  rents  of  which  the 
testator  died  seised,  except  a  rent  specifically  bequeathed  in  trust, 
iu  another  clause  of  the  will. 

A  devise  of  a  certain  lot  of  ground  in  trust  for  a  daughter  and  two 
sons  of  the  testator,  is  not  adeemed  by  a  subsequent  lease  of  the 
lot  by  the  testittor  for  ninety-nine  years,  renewable  forever,  the 
reversion  continuing  in  the  lessor,  subject  to  the  conditions  con- 
tained in  the  lease,  as  such  lease  only  changes  the  tenure  of  the 
estate,  and  the  rent  reserved  passes  under  the  devise. 

Cross  Appeals  from  the  Circuit  Court  of  Baltimore 
City. 

These  appeals  were  taken  from  a  decree  of  the  lower 
Court  (WrcKES,  J.,)  construing  the  will  of  Samuel 
Brady,  Sr.,  late  of  Baltimore  County.  The  case  is 
stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Page,  Roberts,  and  McSherry,  J. 

W,  Cabell  Bruce,  and  William  A.  Fisher,  (with  whom 
was  D,  K.  E.  Fisher,  on  the  brief,)  for  John  W.  S. 
Brady. 

Randolph  Barton,  Jr.,  and  Skipwith  Wilmer,  for  H. 
Lewis  Naylor,  and  others. 

Osborne  L  Yellott,  and  John  L  YeUott,  for  Benjamin  F. 
Brady. 

Frederick  W.  Story,  for  Mary  E.  Sadtler,  and  others. 
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Fielder  C.  Slingluff^  for  Helen  S.   Brady,  and  others. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  brings  before  this  Court  for 
review  and  determination  five  appeals  taken  by  various 
parties  in  interest  from  the  decree  passed  by  the  Circuit 
Court  of  Baltimore  City.  The  questions  presented  by 
these  appeals  have  been  argued  together,  and  will  be  dis- 
posed of  as  hereinafter  indicated.  The  bill  was  filed  for 
the  purpose  of  obtaining  a  judicial  construction  of  certain 
provisions  of  the  last  will  of  Samuel  Brady,  Sr.,  late  of 
Baltimore  County.  The  testator  executed  his  will  on 
the  first  of  November,  1862,  and  died  in  December,  1871, 
and  now  after  the  lapse  of  more  than  twenty  years  since 
his  death,  doubts  have  arisen  as  to  the  construction 
proper  to  be  placed  upon  certain  parts  of  his  will. 

The  bill  is  filed  by  John  W.  S.  Brady,  in  his  own 
right,  as  the  surviving  administrator  with  the  will  an- 
nexed of  the  estate  of  Samuel  Brady,  Senior,  and  as 
trustee  under  the  several  trusts  of  said  will,  and  as  the 
administrator  of  the  estate  of  Ann  Mary  Proctor  Brady, 
deceased,  widow  of  said  Samuel  Brady,  Senior.  The 
defendants  are  all  the  other  parties  interested  in  the 
estate  of  said  testator. 

The  first  questions  presented  for  consideration  arise 
under  provisions  contained  in  the  first  and  second  clauses 
of  the  will,  which  read  as  follows: 

*'  Firstly.  After  the  payment  of  my  debts  and  funeral 
expenses,  I  do  give  and  bequeath  to  my  dear  wife,  Ann 
Mary  Proctor  Brady,  for  and  during  her  natural  life,  all 
my  estate,  real,  personal  and  mixed,  with  power  to 
receive,  .take  and  collect  the  rents,  issues  and  profits 
thereof,  and  the  same  to  dispose  of,  in  all  respects,  as  she 
may  think  proper,  and  with  power  also  to  use  at  her  dis- 
cretion, exchange,  dispose  of  and  renew  any  of  my  per- 
sonal goods  and  chattels  requisite  to  the  comfort  and 


Digitized  by 


Google 


464  MARYLAND   REPORTS. 


Brady  vs,  Brady,  ei  al, 

enjoyment  of  herself  and  family.  1  further  give  and 
bequeath  unto  my  said  wife,  her  heirs  and  assigns  for- 
ever, ray  two  slaves,  Priscilla  Jones,  and  Ann,  her 
daughter,  to  be  by  her  disposed  of  by  will  or  otherwise, 
as  to  her  may  seem  best  for  their  welfare.  After  the 
said  life  estate  shall  have  expired,  my  will  is: 

'^Secondly.  I  give  and  bequeath  unto  my  son,  Benja- 
min Franklin  Brady,  now  in  California,  and  his  heirs 
and  assigns  forever,  the  sum  of  sixteen  thousand  dol- 
lars, ($16,000,)  to  be  paid  to  him  or  them  within  three 
years  after  the  death  of  my  wife,  said  sum  to  be  pro- 
vided for  as  follows,  to  wit:  Firstly,  the  cash  on  hand 
belonging  to  the  estate,  as  far  as  the  same  will  suffice; 
secondly,  the  money  realized  from  the  payment  or  sale 
of  promissory  notes,  and  the  sale  of  my  Baltimore  City 
stock,  and  other  stocks  and  mortgages,  and  other  securi- 
ties, which  I  hereby  authorize  and  direct  shall  be  sold 
for  that  purpose;  thirdly,  all  the  money  I  have  loaned 
my  son,  John  William  S.  Brady,  to  be  devoted  to 
said  fund;  and  fourthly,  the  proceeds  of  sale  of  my 
Pimlico  Road  farm,  which  I  also  will  and  direct  shall 
be  sold,  the  whole  or  so  much  of  the  above  as  may  be 
necessary  to  be  devoted  to  the  payment  of  the  said  sum 
of  sixteen  thousand  dollars,  hereby  devised  to  my  son 
Benjamin,  his  heirs  and  assigns  forever;  and  this  devise 
is  intended  to  be  his  entire  share  of  my  estate,  and  to 
except  him  as  co-heir  to  the  balance." 

After  the  death  of  the  testator,  letters  of  administra- 
tion, cum  testamento  annexo^  were  granted  to  John  W.  S. 
Brady  and  Samuel  Brady,  Jr.,  who  qualified  and  pro- 
ceeded with  the  settlement  of  the  estate.  On  December 
17th,  1872,  they  passed  an  account  in  the  Orphans'  Court 
of  Baltimore  County,  by  which  the  entire  residue  of  the 
personal  estate,  after  paying  debts,  funeral  expenses 
and  costs  of  administration,  was  distributed  and  de- 
livered over   to  the  testator's  widow,      it  appears  from 
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the  testimony  that  the  entire  supervision  of  this  residue, 
and  also  of  the  real  estate  of  which  the  testator  died 
seized,  was,  at  the  instance  and  on  behalf  of  the  widow, 
taken  by  her  son  Samuel  Brady,  Jr.,  who  continued  to 
give  his  attention  to  it,  until  his  death,  which  occurred 
December  30th,  1890.  The  testimony  shows  that  all  of 
the  Baltimore  City  stock,  all  of  the  Franklin  Bank 
stock,  and  three  shares  of  the  Frederick  Turnpike  stock 
were  sold,  and  the  proceeds  delivered  to  the  widow. 
Mrs.  Brady,  the  widow  of  testator,  died  August  3rd, 
1892.  At  the  time  of  her  death  no  part  of  the  residue 
which  had  been  turned  over  to  her  by  the  administrator 
remained,  except  one  share  of  the  Chesapeake  Bank 
stock,  three  shares  of  Frederick  Turnpike  stock,  the 
library,  certain  furniture  of  small  value,  and  some  old 
farming  implements.  The  balance  of  the  residue  had 
been,  by  the  widow,  either  consumed,  lost  or  destroyed 
through  use  and  decay,  or  applied  in  payment  of  taxes 
and  other  expenses  on  the  real  estate  of  the  testator, 
which  was  largely  unproductive.  The  widow  had  also 
advanced  out  of  said  residue  to  testator's  son,  Benjamin, 
the  sum  of  seven  thousand  dollars,  on  account  of  the 
legacy  of  sixteen  thousand  dollars  which  had  been  be- 
queathed to  him.  Since  the  death  of  Samuel  Brady, 
Jr.,  in  December,  1890,  his  widow,  Helen  8.  Brady,  has 
sold  the  farming  implements  for  the  sum  of  eighteen 
dollars,  the  furniture  has  been  in  part  sold  and  partly 
divided,  by  consent  of  the  parties  interested,  and  the 
library  remains  to  be  delivered  to  the  parties  entitled 
under  the  will. 

The  question  now  arises  as  to  whether  the  personal 
representatives  have  made  such  disposition  of  the  resi- 
due of  the  personal  estate  of  their  testator  as  was  con- 
templated by  him;  and  secondly,  was  the  testator's 
widow  entitled  to  receive  said  residue,  and  treat  it  as  if 
the  items  constituting  the  same,  and  the  title  thereto, 
30  V.  78. 
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vested  absolutely  in  her.  These  questions  whilst  not 
entirely  free  from  difficulty  are,  we  think,  easy  of  solu- 
tion. We  think  the  testator  never  intended  to  authorize 
his  personal  representatives  to  deal  with  the  residue  of 
his  personal  estate  in  the  manner  in  which  they  have, 
nor  did  he  have  it  in  contemplation  that  his  widow  was 
ever  to  have  any  such  dominion  over  said  residue  as  she 
has  asserted.  In  seeking  to  ascertain  the  testator's 
intention,  recourse  should  be  had  to  the  entire  will, 
otherwise  a  very  narrow  and  unnatural  construction  will 
follow,  utterly  at  variance  with  the  objects  sought  to  be 
accomplished  by  the  testator,  and  the  true  meaning  of 
his  testament.  Taking  the  provisions  of  the  first  and 
second  clauses  of  this  will,  it  is  clear,  beyond  all  doubt, 
that  in  the  first  instance  the  testator  intended  to  make 
•'provisions  requisite  to  the  comfort  and  enjoyment  of 
his  widow  and  family;"  and  in  the  second,  in  equally 
clear  and  express  terms,  to  bequeath  as  a  legacy  to  his 
son  Benjamin,  the  sum  of  sixteen  thousand  dollars. 
The  first  and  second  clauses  should  be  read  together, 
for  the  reason  that  neither  is  capable  of  proper  con- 
struction, without  the  aid  of  the  other;  but,  considered 
together,  proper  regard  being  had  to  the  provisions 
generally  of  the  whole  will,  there  does  not  appear  to  be 
much  difficulty  in  ascertaining  the  testator's  true  mean- 
ing. Yet  we  do  not  think  that  the  first  clause,  taken  by 
itself,  admits  of  any  such  construction  as  that  which 
governed  the  conduct  of  the  administrators  in  turning 
over  the  residue  of  the  personal  property  to  the  widow. 
The  testator  says:  ''After  the  payment  of  my  debts  and 
funeral  expenses,  I  do  give  and  bequeath  to  my  wife 
Ann  Mary  Proctor  Brady,  for  and  during  her  natural 
life,  all  of  my  estate,  real,  personal  and  mixed,  toith 
power  to  receive y  take  and  collect^  the  rents ,  issues  and  pro- 
jits  thereof,  and  the  same  to  dispose  of  in  all  respects  as 
she  may  think  proper;"  therefore  the  power  "to  receive, 
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take  and  collect,"  can  by  no  possibility  refer  to  any- 
thing more  than  the  rentSy  issues  eLudprofis  of  the  whole 
estate.  These  the  widow  is  empowered  ''to  dispose  of 
in  all  respects  as  she  may  think  proper."  Then  follows 
the  words,  *'and  with  power  also  to  use  at  her  discre- 
tion, exchange,  dispose  of,  and  renew  any  of  my  per- 
sonal goods  and  chattels,  requisite  to  the  comfort  and 
enjoyment  of  herself  and  family."  Here  we  have  an 
absolute  control  over  the  rents,  issues  and  profits  of  the 
entire  estate,  and  only  a  power  in  her  discretion  to  ex- 
change, dispose  of,  and  renew  the  * 'goods  and  chattels," 
to  an  extent  requisite  to  the  comfort  and  enjoyment  of 
herself  and  family.  It  is  proper  here  to  remark  that  a 
power  conferred  must  not  be  confounded  with  an  estate 
conveyed.  The  power  of  the  widow  to  use  and  enjoy 
the  life  estate  is  broad  and  comprehensive,  but  not  suf- 
ficiently 80  to  change  the  character  of  the  estate  which 
she  took  under  the  will.  The  power  to  use  confers  no 
authority  to  consume  or  destroy,  unless  a  reasonable  use 
is  the  consumption  or  destruction  of  the  subject  of  the 
bequest.  If,  however,  any  doubt  could  be  entertained 
as  to  the  testator's  intention,  respecting  the  estate 
which  his  widow  took,  reference  need  only  be  had  to  the 
provisions  of  the  second  clause  of  the  will,  which  is 
preceded  by  these  suggestive  words:  "And  after  the  said 
life  estate  shall  have  expired  my  will  is;"  then  follows  the 
clause  in  which  provision  is  made  in  express  terms  for  a 
legacy  of  sixteen  thousand  dollars  to  be  paid  to  testator's 
son  Benjamin,  his  heirs  and  assigns  forever,  within  three 
years  after  the  death  of  the  widow.  The  legacy  is 
clearly  demonstrative  in  character,  and  its  sources  of 
payment  are  distinctly  and  definitely  pointed  out,  and 
the  testator,  in  the  latter  part  of  the  second  clause,  says 
that,  "this  devise  is  intended  to  be  his  (Benjamin's) 
entire  share  of  my  estate,  and  to  except  him  as  co-heir 
to   the   balance."     Like  restrictions  will   be  found   in 
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various  clauses  of  the  will,  and  notably  the  twelfth, 
imposed  by  the  testator  upon  the  interest  which  Benja- 
min takes  under  the  will. 

The  items  of  account  which  go  to  make  up  the  resi- 
due of  the  personal  property  turned  over  to  the  widow 
by  the  administrators,  as  declared  by  the  inventory,  list 
of  debts,  and  the  account,  are  mainly  those  which  the 
testator  had  dedicated  to  the  payment  of  Benjamin's 
legacy,  and  were  not  intended  to  be  destroyed  or  con- 
sumed by  their  use  or  appropriation  by  the  widow. 
The  terms  employed  by  the  testator  in  creating  this 
legacy  not  only  point  out  the  funds  from  which  it  shall 
be  paid,  but  they  indicate  in  the  plainest  manner  how 
the  funds  themselves  shall  be  applied.  When  he  names 
the  first  class  he  says,  **the  cash  on  hand  belonging  to 
the  estate,  as  far  as  the  estate  will  suflSce;"  he  does  not 
however  refer  to  any  balance  remaining  unspent  or  un- 
disposed of,  but  a  fund,  the  issues  and  profits  of  which 
should  go  to  the  widow  during  life,  and  at  the  expira- 
tion thereof,  the  cash  on  hand  at  the  time  of  his  death 
to  be  applied  in  payment  of  tha  legacy  so  far  as  the 
same  may  be  sufficient  for  the  purpose.  In  no  part  of 
this  testament  is  there  any  reference  to  a  sale  of  stocks, 
mortgages,  promissory  notes  and  other  securities,  save 
that  which  is  to  be  found  in  the  second  clause;  and  after 
referring  to  them,  he  says,  '^which  I  hereby  authorize 
and  direct  shall  be  sold  for  the  purpose  of  supplying  a 
fund  from  which  Benjamin's  legacy  shall  be  paid." 
Here  he  gives  a  clear  and  distinct  assertion  of  his  wishes 
and  intentions,  and  it  appears  to  us  difficult  to  miscon- 
ceive or  misconstrue  them.  The  second  clause  then 
continues:  ^'Thirdly,  all  the  money  I  have  loaned  my 
son  John  W.  S.  Brady,  to  be  devoted  to  said  fund;"  and 
''fourthly,  the  proceeds  of  sale  of  Pimlico  Road  Farm," 
which,  however,  the  testator,  after  executing  his  will, 
sold,  and  the  legacy  as  to  this  fund  became  and  was 
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thereby  adeemed.  If  the  constructioa  contended  for  by 
the  appellant  in  the  first  of  these  appeals,  be  the  one 
proper  to  be  applied,  that  is  to  say,  that  the  course  pursued 
by  the  administrators  in  turning  over  said  residue  to 
the  widow,  was  in  accordance  with  the  true  meaning  of 
the  testator,  and  that  the  widow  was  authorized  to  dis- 
pose of  said  residue,  as  stated,  then  the  testator  in  put- 
ting into  his  testament  the  second  clause  thereof,  acted 
without  proper  motive,  and  in  an  unmeaning  manner  in 
providing  for  a  legacy  which,  by  a  preceding  clause, 
he  indicated  should  never  be  paid.  But  if  he  was 
prompted,  as  we  think  he  was,  by  a  worthy  motive,  and 
was  seriously  seeking  the  discharge  of  what  he  consid- 
ered a  duty  to  his  son  Benjamin,  in  providing  a  fund 
from  which  said  legacy  was  to  be  paid,  then  he  only 
intended  that  his  widow  should  receive,  take  and  collect 
the  rents,  issues  and  profits  of  his  entire  estate  for  and  dur- 
ing her  natural  life,  with  power  to  exchange,  dispose  of, 
and  renew  his  personal  ''goods  and  chattels. "  In  the  use 
of  the  term  ''goods  and  chattels,"  we  think  it  clear 
that  the  testator  did  not  mean  to  include  therein  any 
property  which,  by  the  language  of  the  second  clause, 
he  has  provided  shall  constitute  part  of  the  funds  from 
which  Benjamin's  legacy  is  to  be  paid."  With  this  re- 
striction upon  the  term,  it  is  entitled  to  its  usual  legal 
signification.  In  the  construction  of  the  first  and 
second  clauses  of  the  will,  we  have  been  referred  to  no 
authority  bearing  upon  the  subject,  nor  have  we  thought 
it  necessary  to  sustain  our  views  by  reference  to  many 
authorities,  as,  in  our  opinion  the  language  of  the  will 
itself  supplies  all  that  is  requisite  to  guide  us  in  ascer- 
taining the  testator's  meaning.  The  question  is  not 
however  a  new  one.  In  Constable  vs.  BtM,  3  DeGex  & 
Smale,  411,  the  language  of  the  will  was:  "I  give,  de- 
vise and  bequeath  unto  my  dear  wife,  Mary  Ann  Con- 
stable, all  and  every  my  estate  and  effects,  goods,  chat- 
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tels,  houses,  lands,  moneys,  etc.,  and  wheresoever  the 
same  may  be  at  the  time  of  my  decease,  for  her  sole, 
separate  use  and  benefit.  I  further  give,  will  and 
direct  that  at  the  decease  of  my  said  wife,  whatever 
remains  of  my  said  estate  and  efi*ects  shall  go  to,  and  be 
equally  divided,  share  and  share  alike,  between  the  fol- 
lowing persons  hereinafter  named,"  etc.  It  was  held 
that  this  gave  only  a  life  estate  to  the  widow. 

Again,  in  the  case  of  Bihbena  vs.  Potter^  L.  R.,  10  Ch. 
Div.y  733,  Emily  Bibbens,  by  her  will,  gave  her  sister, 
Ann  Maria  Bibbens,  all  her  estate  and  efi^ects,  both 
real  and  personal,  for  her  own  use  and  benefit,  abso- 
lutely. By  a  codicil  made  afterwards,  and  directed  to 
be  taken  as  a  part  of  her  will,  she  added:  ^^After  the 
death  of  my  sister,  Ann  Maria  Bibbens,  I  give,  devise 
and  bequeath  all  property  of  mine,  which  may  then  be 
remaining  to,"  etc.  The  Vice-Chancellor  held,  that 
construing  the  will  and  codicil  together,  the  gift  to 
Ann  Maria  was  cut  down  to  a  life  estate.  And  in  Goudie^ 
et  al.  vs.  Johnston,  et  al.,  109  Indiana,  427,  the  language 
of  the  will  was:  **I  give,  grant  and  bequeath  to  my 
wife  for  her  use  during  her  natural  life-time,  all  the 
rest  and  residue  of  my  estate,  real  and  personal,  not 
mentioned  in  item  No.  1  of  this  will,  she  to  have  the 
control  and  management  of  the  same,  and  at  her  death, 
all  of  said  personal  estate  remaining,"  &c.,  ''shall  go 
to  and  be  equally  divided  among  my  grandchildren," 
&c.  The  Court  held  that  the  controlling  words  of  the 
will  were,  ''for  her  use  during  her  natural  life-time," 
and  that  there  were  no  other  words  of  equal  power  in 
the  instrument.  In  the  case  of  the  Rhode  Island  Hos- 
pital Trust  Co.  vs.  Commercial  Bank,  1  N.  E.  Reports,  20, 
the  Supreme  Court  of  Rhode  Island  was  called  upon  to 
construe  the  will  of  Mrs.  Burnside,  by  which  she  devised 
and  bequeathed  all  her  property,  real  and  personal,  to 
her   husband.    General    Burnside,    for   life,    "with    full 
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power  and  authority,  at  pleasure,  to  sell,  transfer  and 
•convey  any  portion  of  my  personal  property  and  estate, 
execute  the  requisite  conveyances  thereof,  receive  the 
proceeds  of  any  such  sale  or  sales,  and  apply  and  appro- 
priate the  net  proceeds  thereof  to  and  for  his  own  use, 
benefit  and  behalf  forever."  All  the  estate  of  the  tes- 
tatrix remaining  at  the  decease  of  General  Burnside, 
is  given  to  her  mother  for  life,  and  then  to  other  persons 
and  charities. 

DuRPEK,  C.  J.,  delivering  the  opinion  of  the  Court 
says:  *'We  think,  however,  that  where  in  a  will  the 
gift  to  a  first  taker  is  expressly  limited  to  him  for  life, 
it  is  not  enlarged  into  an  absolute  gift  by  the  mere  an- 
nexation of  a  power  to  him  to  dispose  of  or  appropriate 
the  fee  or  capital,  at  least  when  the  power  is  only  a 
power  to  dispose  of  or  appropriate  the  fee  or  capital 
■during  his  life;  for,  as  has  been  well  said,  'An  express 
bequest  of  an  estate  for  life  negatives  the  intention  to 
give  the  absolute  property,  and  converts  the  superadded 
right  of  disposition  into  a  mere  power.' ''  Benson,  et  al. 
V8.  MUckeU  and  Wife,  26  Ala,,  360. 

We  are  constrained  to  hold  in  this  case  that  the  ad- 
ministrators have  wholly  misapprehended  their  duty  in 
transferring  to  the  widow  the  residue  of  the  personal 
estate,  and  in  allowing  her  to  use  and  consume  it  as  she 
has;  but  they  should,  with  the  restriction  we  have  im- 
posed as  to  the  "goods  and  chattels,"  have  invested  said 
residue,  or  have  retained  the  investment,  as  made,  if  safe 
and  reliable,  so  as  to  secure  the  issues  and  profits  to  the 
widow  for  life,  and  the  principal  after  her  death  to  pay 
Benjamin's  legacy,  and  thus  have  fulfilled  the  design  of 
the  testator  as  expressed  in  his  testament.  If  the  ad- 
ministrators had  complied  with  the  provisions  of  Article 
^3,  section  10,  of  theCode,  they  would  have  found  complete 
protection,  and  have  followed  the  plainly  expressed  in- 
tention  of   the   testator.      The   advancement   of  seven 


Digitized  by 


Google 


472  MARYLAND   REPORTS. 


Brady  vs.  Brady,  et  al, 

thousand  dollars  made  to  Benjamin  by  the  widow  in  her 
life-time  must  be  taken  to  be  paid  on  account  of  his  said 
legacy,  and  when  a  proper  accounting  shall  be  had  by 
and  between  the  said  Benjamin,  and  the  surviving  ad- 
ministrator, according  to  the  views  herein  expressed, 
and  the  first,  second  and  third  source  of  payment  of  said 
legacy,  pointed  out  by  the  testator  in  the  second  clause 
of  his  will,  shall  fail  to  yield  a  sum  sufficient  to  dis- 
charge said  legacy  after  deducting  said  advancement, 
then  the  unpaid  balance  is  wholly  lost  to  said  Benjamin 
and  there  remains  no  fund  from  which  it  can  be  paid. 

It  results  necessarily  from  what  we  have  said  that  if, 
as  we  think  the  records  shows,  the  whole  personal  estate 
was  worth  $19,315.63,  and  we  deduct  therefrom  the 
household  and  farming  chattels,  valued  at  $3,656.85,  and 
also  the  debts  and  expenses  of  the  settlement  of  the 
estate,  amounting  to  $3,646.59,  there  remains  the  sum 
of  $12,105.09,  subject  to  be  credited  with  the  sum  of 
$7,000  advanced  to  Benjamin  on  account  of  his  legacy, 
there  will  yet  remain  due  to  Benjamin  the  sum  of 
$5,105.09  on  his  legacy,  for  which  the  administrator 
must  account  to  said  Benjamin. 

If  the  data  contained  in  the  record,  to  which  reference 
has  just  been  made  in  ascertaining  the  balance  due  Ben- 
jamin, should,  in  the  further  progress  of  the  cause,  be 
found  to  be  incorrect,  such  errors  will  be  corrected  by 
the  Court  below,  such  data  being  employed  for  the  sole 
purpose  of  illustrating  the  method  by  which  the  balance 
due  on  Benjamin's  legacy  should  be  ascertained. 

We  think  the  record  clearly  shows  that  the  adminis- 
trators were,  at  the  time  they  turned  the  residue  of  the 
personal  estate  over  to  the  widow,  aware  that  the  widow 
was  only  entitled  to  the  '*  issues  and  profits"  of  the  notes^ 
stocks,  and  securities  during  her  natural  life,  of  which 
the  testator  died  possessed,  as  by  their  account,  they  ask 
to  be  credited  with  the  same  ''as  sole  legatee  for  and 
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during  her  natural  life."  If  she  was  entitled  only  to  a 
life  estate,  the  testator  never  could  have  contemplated 
their  destruction  or  consumption,  especially  as  he  has 
clearly  indicated  the  purpose  which  they  were  intended 
to  subserve. 

The  only  questions  presented  by  the  appeal  of  Helen 
S.  Brady,  administratrix  of  Samuel  Brady,  Jr.,  have  been 
correctly  disposed  of  by  the  Court  below.  She  is  entitled 
to  receive  the  library  and  the  same  should  be  delivered 
to  her.  The  specific  legacy  of  all  the  cows  of  the  testa- 
tor to  his  son  Samuel  is  lost  to  said  administratrix,  for 
the  reason  that  none  of  the  cows  owned  by  the  testator 
at  the  date  of  the  execution  of  his  will  were  living  at 
the  time  of  his  death.  Kunkel  vs.  Macgill^  et  al,j  56  Md,, 
123.  The  legacy  of  three  good  horses  to  the  said  Samuel, 
which  were  turned  over  to  the  widow  by  the  administra- 
tors, and  by  her  used  or  disposed  of,  and  not  in  exist- 
ence at  the  time  of  her  death,  was  in  consequence  there- 
of lost.  The  horses  constituted  a  part  of  the  ''goods 
and  chattels,"  which  the  widow  was  entitled  to  use,  and 
in  their  use  she  was  not  restricted  by  any  provision  con- 
tained in  the  second  clause  of  the  will.  The  farming 
implements  still  in  existence  at  the  death  of  the  testa- 
tor's widow,  and  which  he  owned  at  the  time  of  his  death, 
were  sold  by  the  said  Helen  S.  Brady,  and  for  them  she 
must  as  administratrix  account  as  part  of  the  estate  of 
her  decedent.  The  farming  implements  were  a  specific 
bequest  to  him,  and  only  so  far  as  the  subject  of  the 
bequest  is  lost  or  destroyed  does  the  legacy  fail. 

We  come  now  to  the  consideration  of  the  questions 
which  arise  in  the  appeals  of  H.  Lewis  Naylor,  and 
others,  and  of  Mary  E.  Sadtler  and  others.  The  contro- 
versy here  turns  upon  the  construction  proper  to  be 
placed  upon  the  eighth  and  ninth  clauses  of  the  will. 

By  the  eighth  clause,  the  testator  says:  ''I  bequeath  to 
my  sous,  John  and  Samuel,  their  heirs  and  personal  rep- 
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resentatives/'  all  my  ground  rents,  of  which  I  shall  die 
seized  and  possessed,  in  trust  and  confidence,  for  the  sole 
and  separate  use  of  my  daughter  Margaretta  O.  Brady, 
for  and  during  her  natural  life,"  etc.  Margaretta  0. 
was  unmarried  at  the  date  of  the  execution  of  the  will, 
and  subsequently  married  Dr.  Naylor,  and  dying,  left 
surviving  her,  said  husband  and  four  children.  We 
think  the  Court  below  has  declared  the  testator's  true 
intent  and  meaning  in  the  construction  placed  by  it  upon 
the  eighth  clause  of  the  will,  and  we  concur  in  holding 
that  all  the  ground  rents  of  which  the  testator  died 
seized,  passed  to  the  trustees  therein  mentioned  for  the 
benefit  of  testator's  daughter  Margaretta  0.,  except  the 
rent  reserved  on  the  Caroline  street  lot.  Code,  Art.  93, 
sec,  321;  Dalrymple  vs.  Gamble^  et  cU.,  68  Md.,  628; 
State,  use  of  Dittman,  AdmW  vs.  Robinson  and  Campbell, 
57  Md.,  602;  Oakes  vs.  OakeSy  9  Hare,  666;  Chase  and 
PosteUvs.  Stockett  and  Ridout,  ExWs,  et  al.,  72  Md.,  240; 
Campbell  vs.  State,  use  of  Dittman,  62  Md.,  7,  note,  sup- 
plying omission  in  57  Md.,  502. 

We  are  of  opinion  that  the  testator's  intentions, 
respecting  the  disposition  of  the  Caroline  street  lot  have 
been  expressed  in  terms  that  require  neither  argument 
nor  authority  to  assist  in  giving  to  the  same  a  proper 
construction,  which  we  think  the  Court  below  has  cor- 
rectly announced.  The  lot  out  of  which  this  rent  was 
created,  was  by  the  provisions  of  the  ninth  clause,  devised 
in  trust  for  the  benefit  of  testator's  sons,  Jefi'erson  and 
Thomas,  and  his  daughter,  said  Margaretta,  and  the 
subsequent  lease  of  it,  did  not  have  the  legal  eff'ect  of  an 
ademption  of  the  devise.  The  lease  was  for  ninety-nine 
years,  renewable  forever,  and  the  reversion  continued  in 
the  lessor,  subject  to  the  conditions  contained  in  the 
lease.  This,  of  course  wrought  only  a  change  in  the 
tenure  of  the  estate  and  the  rent  reserved  passed  under 
the  devise  contained  in  the  ninth  clause. 
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After  careful  examination  we  have  found  no  error  in 
the  disposition  made  by  the  Court  below  of  other  ques- 
tions argued  at  the  hearing  of  these  appeals,  and  not  dis- 
cussed in  this  opinion,  and  think  the  Court  below  has 
correctly  determined  the  same,  but  for  the  reasons  herein 
assigned,  we  will  reverse  the  decree,  in  so  far  as  it  relates 
to  the  construction  of  the  first  and  second  clauses  of  the 
will,  as  stated  in  the  first  and  second  paragraphs  of  the 
decree,  and  as  to  the  other  paragraphs  of  the  decree,  we 
affirm  the  same. 

It  follows  that  in  No  21,  the  decree  must  be  reversed 
with  costs,  and  in  Nos.  19,  20,  22  and  23,  the  decree 
must  be  affirmed. 

Decree  affirmed  in  part,  and  reversed 
in  part,  and  remanded  for  further 
proceedings  in  compliance  with  this 
opinion. 
(Decided  12th  January,  1894.) 


The  German  SAVl^G8  Bank  of  Baltimore  City  vs, 
Robert  H.  Renshaw. 

jyeposit  of  Stock  an  Collateral  security — Fledge  of  Stock — 
Re- pledge — Transfer  in  Blank  of  Certificates  of  Stock — 
Taken  with  is otice-- Evidence  of  Umge  to  Destroy  contract. 

B.  delivered  to  N.  &  8ons,  brokers,  certain  certificates  of  stock, 
upon  the  back  of  which  were  blank  forms  of  assij^nment  and 
powers  of  attorney.  These  were  signed  by  R.  but  the  blanks 
lelt  for  the  names  of  the  assignor  and  assignee,  and  the  date  were 
not  filled  up.  The  certificates  were  so  delivered  as  collateral 
security  for  stocks  purchased,  or  to  be  purchased,  by  N.  &  Sons, 
for  R.  on  margins,  with  authority  to  N.  &  Sons,  to  sell  them,  if 
necessary,  to  meet  any  indebtedness  by  R.  to  them,  resulting 
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from  said  stock  transactions.  N.  &  Sons  afterwards  failed  in 
business.  At  the  time  of  their  failure,  nothing  was  due  them  by 
R.  the  balance  of  accounts  between  them  being  in  his  favor. 
Before  the  failure,  X,  &  Sons,  had  hypothecated  said  stock  to 
the  German  Savings  Bank,  as  security  for  a  loan  made  to  them- 
selves. At  the  time  the  stock  was  received  by  the  Bank,  the 
blanks  had  not  been  filled  up.  In  an  action  of  trover  for  said 
stock  brought  by  R.  against  the  Bank,  it  was  Held: 

Ist.  That  having  received  this  stock  under  said  assignments, 
executed  in  blank,  and  conferring  only  a  power  to  sell,  the 
defendant  was  put  upon  its  inquiry,  as  to  the  right  of  N.  &  Sons, 
to  pledge  it  for  their  own  debt,  and  must  therefore  be  charged 
with  full  notice  of  the  contract  by  which  they  held  it. 

2nd.  That  the  defendant  having  taken  them  as  collateral  for  the 
debt  of  N.  &  Sons,  acquired  no  better  title  than  N.  &  Sons 
themselves  possessed. 

3rd.  That  it  was  clear  from  the  proof  of  what  transpired  between 
R.  and  N.  &  Sons,  that  it  was  not  intended  that  the  latter  should 
have  power  to  use  the  collaterals  as  their  own  property;  although 
possibly  it  was  contemplated  that  they  should  have  power  to  use 
them  by  way  of  re-pledge  to  raise  such  aditioual  suras  as  the 
margins  for  the  increased  purchases  might  require. 

4th.  That  under  the  special  contract,  X.  &  Sons  had  no  right  to 
use  the  stock  in  such  way  as  to  subvert  the  right  of  R.  to  a  return 
of  his  pledged  securities,  upon  the  payment  of  his  indebtedness. 

5th.  That  no  evidence  of  usage  was  admissible  which  would 
destroy  the  contract. 

6th.  That  at  the  time  of  the  failure  of  N.  &  Sons,  R.  having  then 
fully  paid  his  indebtedness  to  them,  was  in  a  position  to  demand 
the  return  of  the  pledged  securities,  and  upon  their  failure  to  do 
so,  was  entitled  to  maintain  an  action  against  them  for  their  value. 

7th.  That  the  defendant,  as  a  taker  with  notice,  stood  merely  in 
the  place  of  the  original  pledgee,  and  was  bound  to  restore  it  to 
the  owner,  in  case  the  original  pledgee  would  be  obliged  to  restore 
it  if  no  second  sale  or  pledge  had  been  made. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 
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Exception, — At  the  trial  the  plaintiff  offered  the  three 
following  prayers: 

1.  That  if  the  jury  find  from  the  evidence  that  in  Jan- 
uary, 1891,  the  plaintiff  applied  to  J.  J.  Nicholson  & 
Sons  to  purchase  for  him  on  ten  per  cent,  margin  one 
hundred  shares  of  Norfolk  and  Western  Railroad  stock, 
and  deposited  with  them  in  cash  the  sum  of  two  thou- 
sand dollars,  and  that  the  said  Nicholson  &  Sons  pur- 
chased the  said  stock  to  be  carried  on  margin  for  him; 
and  if  the  jury  further  find  that  in  said  interview  the 
plaintiff  further  inquired  whether  the  said  Nicholson  & 
Sons  would  make  further  purchases  for  him  on  the 
deposit  of  stocks  as  a  margin  for  such  purchases,  and  said 
Nicholsons  agreed  to  do  so;  and  if  the  jury  further  find 
that  in  pursuance  of  said  understanding  the  plaintiff 
thereafter,  as  set  out  in  the  correspondence  offered  in 
evidence,  deposited  as  such  margin  for  further  purchases 
of  stock  to  be  made  for  his  account  the  following  securi- 
ties belonging  to  him,  namely,  three  hundred  shares  of 
Texas  Pacific  Railroad  stock,  the  certificates  for  which 
were  issued  in  his  name,  and  likewise  ten  Texas  Pacific 
Railroad  Income  Bonds,  being  coupon  bonds  of  the  de- 
nomination of  one  thousand  dollars  each,  and  also  five 
hundred  shares  of  second  Preferred  Stock  of  the  East 
Tennessee,  Virginia  and  Georgia  Railroad  Company,  the 
certificates  for  which  were  issued  in  his  name,  including 
two  certificates  number  5450  and  5451,  for  one  hundred 
shares  each ;  and  if  they  further  find  that  the  said  Nich- 
olson &  Sons  purchased  from  time  to  time,  for  the  plain- 
tiff, the  Norfolk  and  Western  Railroad  Stock  mentioned 
in  the  evidence;  that  at  the  time  the  said  securities  were 
so  deposited  by  the  plaintiff  with  the  said  Nicholson  and 
Sons  the  powers  of  attorney  printed  on  the  back  of  said 
certificates  of  stock  in  said  respective  railroad  companies 
were  in  blank  except  that  they  were  signed  by  the  plain- 
tiff with  a  witness  to  his  signature  only,  and  that  sub- 
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sequently  said  J.  J.  Nicholson  and  Sons,  on  or  about 
December  15,  1891,  hypothecated  said  certificates  Nos. 
5450  and  5451  of  said  East  Tennessee,  Virginia  and 
Georgia  Railroad  Stock  to  the  defendant  bank  as  collat- 
eral security  for  a  loan  of  $15,000  made  by  said  bank  to 
said  J.  J.  Nicholson  &  Sons,  and  that  the  said  defendant 
bank  took  and  received  the  same  as  such  collateral,  and 
that  at  the  time  they  so  passed  into  the  hands  of  said 
bank  as  security  as  aforesaid,  there  was  no  writing  on 
the  backs  of  said  certificates  but  the  name  of  said  plain- 
tiff and  said  witness,  and  that  the  plaintift*  never  other- 
wise authorized  the  said  J.  J.  Nicholson  &  Sons  to  pledge 
said  securities,  then  the  plaintiff  is  entitled  to  recover 
the  market  value  of  the  said  two  hundred  shares  of  East 
Tennessee,  Virginia  and  Georgia  Preferred  Stock,  on  the 
15th  day  of  December,  1891,  with  interest  thereon  from 
said  date. 

5.  That  there  is  no  evidence  in  this  case  legally  suffi- 
cient to  prevent  the  plaintiff  from  asserting  his  rights 
to  the  stock,  the  subject-matter  of  this  case,  by  reason 
of  his  having  handed  to  J.  J.  Nicholson  &  Sons  the  cer- 
tificate thereof,  with  his  name  signed  to  the  power  of 
attorney  on  the  back  thereof,  with  a  witness  to  his  sig- 
nature. 

7.  That  there  is  no  evidence  in  this  case  legally  suffi- 
cient to  go  to  the  jury  from  which  the  jury  can  find  the 
existence  of  a  custom  authorizing  the  firm  of  J.  J.  Nich- 
olson &  Sons  to  re-hypothecate  the  securities  deposited 
with  them  by  plaintiff  as  margin  for  purchases  by  them 
of  stock  of  the  Norfolk  and  Western  Railroad  on  his 
behalf. 

And  the  defendant  offered  the  six  prayers  following: 

1.  There  is  no  evidence  in  this  case  legally  sufficient 
to  show  that,  prior  to  the  institution  of  this  suit,  any 
part  of  the  debt  due  by  the  plaintiff  to  the  firm  of  J.  J. 
Nicholson  &  Sons,  and  for  which  the  two  hundred  shares 
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of  stock  mentioned  in  the  declaration  were  pledged  by 
the  plaintift*  to  J.  J.  Nicholson  &  Sons,  has  been  paid  or 
tendered  to  the  defendant,  and  therefore  the  verdict  must 
be  for  the  defendant. 

2.  If  the  jury  believe  from  the  evidence  that  the  two 
hundred  shares  of  East  Tennessee,  Virginia  and  Georgia 
Second  Preferred  Stock  mentioned  in  the  declaration 
were  delivered  by  the  plaintiff  to  the  firm  of  J.  J.  Nich- 
olson &  Sons,  stock  brokers,  then  conducting  business 
in  Baltimore  City,  as  part  of  the  margin  upon  which 
said  firm  was  to  buy  and  carry  Norfolk  and  Western 
Preferred  Stock  for  the  plaintiff;  that  according  to  the 
meaning  of  a  contract  to  buy  and  carry  stocks  on  margin 
as  established  by  a  universal  and  uniform  custom  in 
Baltimore  City,  a  stock  broker,  to  enable  him  to  buy 
and  carry  such  stocks,  has  the  authority  to  pledge  any 
stocks  or  other  securities  delivered  to  him  as  margin  as 
aforesaid,  for  the  purpose  of  supplying  the  margin  re- 
quiredto  carry  said  stocks;  and  if  the  jury  further  find 
that  said  firm  of  J.  J.  Nicholson  &  Sons  did  pledge  said 
200  shares  of  stock  to  the  defendant  for  a  valuable  and 
bona  Jide  consideration;  that  the  sum  of  $1,613.18  still 
remains  due  and  unpaid  of  the  indebtedness  for  which 
said  200  shares  of  stock  were  pledged  to  the  defendant, 
and  that  no  tender  has  been  made  to  the  defendant  of 
any  part  of  said  indebtedness,  or  to  the  defendant,  or  to 
the  firm  of  J.  J.  Nicholson  &  Sons,  or  the  trustees  of 
such  firm,  of  any  part  of  the  debt  for  which  they  may 
find  said  200  shares  of  stock  were  pledged  by  the  plain- 
tiff to  said  firm,  then  their  verdict  must  be  for  the  de- 
fendant. 

3.  If  the  jury  find  that,  according  to  the  meaning  of 
a  contract  to  buy  and  carry  stocks  on  margin,  as  estab- 
lished by  a  universal  and  uniform  custom  in  Baltimore 
City,  a  stock  broker,  to  enable  him  to  buy  and  carry 
such   stocks,  has  the  authority  to  pledge  any  stocks  or 
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securities  delivered  to  him  as  margin  for  the  purpose  of 
supplying  the  margin  required  to  carry  said  stocks;  that 
the  certificates  for  the  200  shares  of  East  Tennessee, 
Virginia  and  Georgia  Second  Preferred  Stock  mentioned 
in  the  declaration  were  delivered  by  the  plaintiff  to  the 
firm  of  J.  J.  Nicholson  &  Sons,  stock  brokers,  then  con- 
ducting business  in  Baltimore  City,  as  part  of  the  mar- 
gin upon  which  said  firm  was  to  buy  and  carry  Norfolk 
and  Western  Preferred  Stock  for  the  plaintiff;  that  said 
certificates  then  stood  in  the  name  of  Robert  H.  Ren- 
shaw  and  had  on  the  back  thereof  an  assignment  and 
power  of  attorney  signed  by  tlie  said  Robert  H.  Renshaw 
and  witnessed  by  R.  Powell  Page,  but  that  the  names  of 
the  transferree  and  attorney  and  the  date  had  been  left 
blank  in  such  assignment  and  power  of  attorney;  that 
said  certificates  had  been  put  in  that  condition  by  the 
plaintiff  for  the  purpose  of  putting  said  stock  in  condi- 
tion to  be  used  as  margin  as  aforesaid;  that  said  certifi- 
cates in  that  condition  would  be  deliverable  to  any  insti- 
tution from  which  said  firm  might  wish  to  borrow  money 
to  supply  the  cash  margin  which  they  may  find  is  usually 
required  in  contracts  of  this  sort;  and  if  the  jury  further 
find  that  said  firm  of  J.  J.  Nicholson  &  Sons  took  said 
certificates  in  that  condition  to  defendant's  bank,  and 
upon  the  faith  thereof  induced  the  defendant  to  surren- 
der certain  securities  then  pledged  to  it  to  secure  a  loan 
from  it  to  said  firm  and  to  have  substituted  therefor  said 
200  shares  of  stock  and  other  securities  of  equivalent 
aggregate  value  as  the  securities  so  surrendered;  that 
the  sum  of  $1,613.18  still  remains  due  and  unpaid  on 
said  loan;  that  the  defendant  still  holds  said  stock  and 
has  had  the  same  transferred  upon  the  books  of  said  cor- 
poration into  its  own  name,  and  that  the  defendant  has 
not  been  paid  or  tendered  said  $1,613.18,  then  their  ver- 
dict must  be  for  the  defendant. 

4.  If  the  jury  believe  that  the  200  shares  of  stock 
mentioned  in  the  declaration  were  pledged  by  the  plain- 
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tiff  to  the  firm  of  J.  J.  Nicholson  &  Sons  as  margin 
security,  upon  which  said  firm  was  to  carry  other  stocks 
purchased  for  the  plaintiff,  and  that  it  was  understood 
that  such  firm  should  have  the  power  to  sub-pledge  said 
200  shares  of  stock,  and  if  the  jury  further  find  that 
said  firm  did  sub-pledge  such  stock  to  the  defendant  for 
a  bona  fide  consideration,  that  the  sum  of  $1,613.18  still 
remains  due  und  unpaid  of  the  indebtedness  for  which 
said  200  shares  of  stock  were  pledged  to  the  defendant, 
and  that  no  tender  has  been  made  to  the  defendant  of 
any  part  of  said  remaining  indebtedness,  or  to  the  de- 
fendant, or  to  the  firm  of  J.  J.  Nicholson  &  Sons,  or 
to  the  trustees  of  said  firm  of  any  part  of  the  debt  for 
which  they  may  find  said  200  shares  of  stock  were  pledged 
by  the  plaintiif  to  said  firm,  then  their  verdict  must  be 
for  the  defendant. 

5.  Even  if  the  jury  shall  find  for  the  plaintiff  under 
the  instructions  of  the  Court,  they  are  instructed  that 
the  true  measure  of  damages  is  the  market  value  of  the 
200  shares  of  stock  mentioned  in  the  declaration  at  the 
time  of  its  alleged  conversion,  less  such  a  proportion  of 
the  entire  debt  then  due  by  the  plaintifi*  to  the  firm  of 
J.  J.  Nicholson  &  Sons  (if  the  jury  shall  find  sucli  debt), 
as  such  market  value  of  said  stock  bore  at  the  date  of 
said  conversion  to  the  then  aggregate  market  value  of 
all  the  securities  which  the  jury  may  find  had  been 
pledged  by  the  plaintifl*  to  said  firm  as  security  for  any 
such  debt,  with  interest,  on  the  resulting  amount  so 
ascertained,  from  the  time  of  conversion  to  date;  in 
determining  the  aggregate  value  of  any  of  the  above 
mentioned  stocks  and  securities,  the  jury  are  instructed 
that  they  are  not  to  include  therein  the  value  of  any 
stocks  or  securities  which  they  may  find  had  been  sold 
by  said  firm  previous  to  the  conversion  pursuant  to 
orders  from  the  plaintiff'. 

31  V.    78. 
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6.  That  any  sale  or  pledge  of  any  of  the  stocks  and 
securities  mentioned  in  evidence,  which  the  jury  may 
find  to  have  been  made  by  the  firm  of  J.  J.  Nicholson  & 
Sons  without  authority  of  the  plaintiff,  did  not  extin- 
guish any  part  of  the  debt  due  by  the  plaintiff  to  said 
firm  (if  they  shall  find  such  debt),  but  that  the  correct 
amount  of  any  debt  due  by  the  plaintiff  to  said  firm  at 
the  date  of  the  alleged  conversion  of  the  200  shares  of 
stock  mentioned  in  the  declaration  (if  they  shall  find 
such  debt,)  is  what  they  may  find  to  be  then  due  and 
owing  by  the  plaintiff  to  said  firm  by  charging  the  plain- 
tiff with  all  the  cost  of  and  commissions  on  any  Norfolk 
and  Western  Preferred  Stock  which  they  may  find  had 
been  purchased  by  said  firm  for  him,  and  with  all  money 
which  they  may  find  had  been  paid  to  or  on  account  of 
said  plaintiff,  and  with  all  interest  that  they  may  find 
was  then  due  by  the  plaintiff  to  said  firm,  and  by  credit- 
ing said  plaintiff  with  the  proceeds  of  any  sales  of  said 
Norfolk  and  Western  Preferred  Stock  which  they  may 
find  had  been  made  by  said  firm  pursuant  to  orders  from 
the  plaintiff,  less  any  commissions  which  they  may  find 
due  on  said  sales,  and  by  crediting  the  plaintiff  with  the 
aggregate  amount  which  they  may  find  said  plaintiff  paid 
to  said  firm  on  his  account,  and  with  any  dividends 
which  they  may  find  the  said  firm  had  received  on  any 
of  the  stock  or  securities  purchased  by  said  firm  for  the 
plaintiff,  or  deposited  with  said  firm  by  said  plaintiff  as 
margin  (if  they  shall  find  such  purchase  and  deposit), 
and  with  all  interest  they  may  find  said  firm  then  owed 
to  the  said  plaintiff. 

The  plaintiff  excepted  specially  to  the  granting  of  the 
defendant's  second  prayer,  because  there  was  no  evidence 
legally  sufficient  that  the  meaning  of  a  contract  to  buy 
and  carry  stocks  on  margin  as  established  by  a  universal 
and  uniform  custom  in  Baltimore  City,  a  stock  broker, 
to  enable   him  to  buy  and  carry  such  stocks,   has  the 
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authority  to  pledge  any  slocks  or  other  securities  deliv- 
ered to  him  as  margin  as  aforesaid,  for  the  purpose  of 
supplying  the  margin  required  to  carry  said  stocks;  and 
because  there  is  no  evidence  legally  sufficient  of  said 
alleged  custom. 

The  plaintiff  excepted  specially  to  the  granting  of 
defendant's  third  prayer,  because  there  was  no  evidence 
in  the  case  legally  sufficient  to  establish  a  universal  and 
uniform  custom  in  Baltimore  to  enable  a  stock  broker, 
buying  stock  on  margin,  to  pledge  any  stocks  or  securi- 
ties delivered  to  him  as  margin  for  the  purpose  of  sup- 
plying the  margin  required  to  carry  said  stocks. 

The  plaintiff  specially  excepted  to  the  granting  of  the 
defendant's  fourth  prayer,  because  there  was  no  evidence 
in  this  case  that  it  was  understood  between  plaintiff  and 
J.  J.  Nicholson  &  Sons  that  the  said  J.  J.  Nicholson  & 
Sons  should  have  the  power  to  sub-pledge  said  stocks. 

The  Court  (Wright,  J.,)  granted  the  first,  fifth,  and 
seventh  prayers  of  the  plaintiff,  and  rejected  all  of  the 
prayers  of  the  defendant. 

The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  it,  appealed. 

The  cause  was  argued  before  Robinson,  G.  J.,  Bryan, 
FowLBR,  Page,  Roberts,  and  McSherry,  J. 

H.  M,  Benzinger,  J,  Pentland  Brotvn,  and  Bernard 
Carter,  (with  whom  was  James  S.  Caldwelly  on  the  brief,) 
for  the  appellant. 

J.  S,  T.  Waters,  Frederick  JV,  Brune,  and  Stewart 
Broxon,  for  the  appellee. 

Page,  J.,  delivered  the  opinion  of  the  Court. 
This  is  an  action  of  trover  brought  by  Robert  H.  Ren- 
shaw  against  the  German  Savings  Bank  of  Baltimore, 
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to  recover  the  value  of  two  hundred  shares  of  second 
Preferred  Stock  of  the  East  Tennessee,  Virginia  and 
Georgia  Railroad  Company.  The  only  exception  is  to 
the  action  of  the  Court  below  in  granting  the  first,  fifth 
and  seventh  of  the  plaintiff's  prayers,  and  in  rejecting 
all  of  the  instructions  asked  for  by  the  defendant. 

Evidence  was  offered  tending  to  prove  that  in  Janu- 
ary, 1891,  Nicholson  &  Sons  agreed  to  purchase  one 
hundred  shares  of  Norfolk  and  Western  Preferred  Stock, 
on  a  margin  of  ten  per  cent.  In  the  interview  which 
then  took  place  between  them,  and  which  was  the  first 
and  only  one,  Renshaw  endorsed  to  them  two  checks  for 
$1,000  each,  and  told  them  he  would  place  securities  in 
their  hands  if  they  would  make  further  purchases  for 
him,  or  **to  enable  them  to  make  further  purchases  for 
him  upon  the  credit  of  his  securities."  Upon  their 
agreeing  to  this,  he  subsequently  through  a  Mr.  Hoff, 
delivered  to  them  three  hundred  shares  of  East  Tennes- 
see, Virginia  and  Georgia  stock,  three  hundred  shares 
of  Texas  Pacific,  and  $10,000  Income  Bonds  of  the 
Texas  Pacific  Railroad  Company.  On  the  9th  of  Janu- 
ary, he  writes  to  the  Nicholsons:  *'Send  for  execution 
blank  powers  authorizing  sale  of  collaterals.  As  soon 
as  the  powers  reach  me  I  shall  execute  them  and  return 
to  you.  *  *  *  As  I  am  anxious  to  increase  my  holdings 
in  Norfolk  and  Western  Pfd.,  kindly  wire  me  how  many 
shares  you  are  willing  to  carry  /at*  me  on  my  collaterals, 
including  the  $2,000  recently  delivered  to  you/*  On  the 
10j;h,  the  Nicholsons  sent  him  the  stock  to  be  endorsed 
by  him,  and  in  due  time  it  was  endorsed  as  will  here- 
after appear,  and  returned.  On  the  same  day  Renshaw 
states  in  his  letter  of  that  date  his  purpose  more  specifi- 
cally; he  says:  * 'These  securities  I  wish  you  to  hold  as 
coUateralSy  for  which  purpose  I  shall  be  glad  to  execute 
the  usual  powers  of  attorney,  etc.'*  On  a  later  date 
he  mailed  them  200  more  shares  of  the  Tennessee  stock 
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for  the  same  purposes.  The  assignments  and  powers  of 
attorney  endorsed  upon  the  certificates  of  stock  thus 
placed  in  the  hands  of  the  Nicholsons  were  in   blank, 

and  in  the  following  terms:     **For  value  received 

have  bargained,  sold,  assigned  and  tranferred  and  by 
these  presents  do  bargain,  sell,  assign  and  transfer  unto 

the  capital  stock  named  in  the  within  certificate, 

and  do  hereby  constitute  and  appoint  ,  true  and 

lawful  attorney,  irrevocable  for  and  in name 

and  stead,  but  to use,  to  sell,  assign,  transfer  and 

set  over  all  or  any  part  of  the  said  stock,  and  for  that 
purpose  to  make  and  execute  all  necessary  acts  of  assign- 
ment and  transfer,  and  one  or  more  persons  to  substitute 
with  like  full  power.     Dated . 

(Signed,)  Robert  H.  Renshaw. 

'^Signed  and  acknowledged  in  the  presence  of 

(Signed,)  R.  Powell  Page." 

In  pursuance  of  this  arrangement  and  the  orders  of 
the  appellee,  the  Nicholsons  up  to  the  14th  of  January, 
had  purchased  for  him  eight  hundred  shares  of  Norfolk 
and  Western  Preferred,  at  a  total  cost  of  $44,862.50, 
and  had  sold  them  again  by  his  direction,  for  the  aggre- 
gate sum  of  $42,026.  By  an  account  stated  on  May 
18th,  it  appears  that  Renshaw  owed  them  at  that  time 
$997.25,  for  which  they  held  as  security  all  the  stock 
and  bonds  originally  pledged.  After  this  date,  and  up 
to  the  time  of  their  failure,  the  Nicholsons  purchased 
for  Renshaw  five  hundred  shares  of  Norfolk  and  Western 
Preferred,  at  an  aggregate  cost  of  $26,900,  and  if  he  be 
charged  with  this,  he  would  be  indebted  to  them,  as 
appears  by  the  account  filed,  $30,241.32.  But  before 
this  they  had  sold  two  hundred  shares  of  the  pYirchased 
stock  for  $10,975,  and  the  residue  had  been  passed  by 
them  to  other  persons  as  collaterals  for  loans  made  on 
their  own  account,  so  that  none  of  it  was  then  in  their 
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possession  or  under  their  control.  If  the  cost  of  this 
purchased  stock  be  taken  from  the  apparent  balance, 
there  would  still  remain  the  sum  of  $3,341.32  due  from 
him  to  the  Nicholsons.  But  it  also  appears  that  prior 
to  their  failure,  the  Nicholsons  had  pledged  for  their 
own  account  the  Texas  Pacific  Bonds,  and  the  pledgees 
of  them  Roche  and  Coulter,  had  closed  them  out;  so 
that  at  the  time  of  their  assignment  on  any  settlement 
that  could  have  been  made  between  them,  a  large  bal- 
ance was  due  Renshaw.  Two  or  three  days  after  the 
failure  of  the  Nicholsons,  Renshaw  made  application  to 

,  their  trustees  for  his  securities,  but  was  informed  by 
them  they  had  been  re-pledged,  and  later  on,  he  learned 
that  on  the  15th  of  December  preceding,  the  Nicholsons 
had  hypothecated  two  hundred  shares  of  the  Tennessee 
stock,  together  tvith  other  securities,  with  the  appellant, 
for  a  loan  of  $15,000  made  by  the  Bank  to  them;  and 
that  the  stock  was  still  in  its  possession.  He  thereupon 
made  demand  upon  the  President  for  its  return,  but  was 
told  by  him  **that  the  Bank  was  then  taking  measures 
to  have  it  transferred  to  itself;  that  the  only  papers  it 
held  were  the  certificates  for  such  stock,  being  those 
sued  for  in  this  case,  with  the  printed  form  of  transfer 
and  power  of  attorney  which  were  then  on  the  backs  of 
such  certificates,  signed  by  Mr.  Renshaw  and  with  a 
witness  to  such  signature."  At  the  time  the  stock  was 
received  by  the  Bank,  the  blanks  had  not  been  filled  up, 
and  there  was  then  due  to  the  Bank  by  the  Nicholsons 
on  account  of  the  loan  the  sum  of  $1,600.  Renshaw  did 
not  then  nor  afterwards  make  any  tender  of  money  to  the 
Bank. 

The  nature  of  assignments  and  powers  of  attorney, 
such  as  'exist  here,  were  fully  considered  in  the  case  of 
Taliaferro  V8,  First  National  Bank  of  Baltimore,  71  Md., 
209.   There  Miss  Taliaferro  entrusted  her  bonds  to  Veazey 

/or  sale,  with  assignments  and  powers  of  attorney  executed 
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in  blank,  in  all  respects  like  those  under  which  the 
appellant  now  claims,  and  it  was  held,  that  by  no  possi- 
ble construction  could  such  powers  be  regarded  as  con- 
ferring authority  upon  Veazey  to  hypothecate  the  bonds 
as  security  for  his  own  debt;  that  the  Bank  took  them 
**vvith  no  better  title  than  Veazey  himself  possessed, 
and  was  to  be  charged  with  notice  of  such  facts  and 
matters  as  made  it  reasonable  that  inquiry  should  be 
made  into  such  title/'  See  also  First  National  Bank  of 
Baltimore  vs.  Taliaferro,  72  Md.j  169. 

Applying  this  rule  to  this  case,  it  follows,  that  having 
received  this  stock  under  these  assignments,  executed  in 
blank  and  conferring  only  a  power  to  sell,  the  appellant 
was  put  upon  its  inquiry  as  to  the  right  of  the  Nichol- 
sons to  pledge  it  for  their  own  debt,  and  must  therefore 
be  charged  with  full  notice  of  the  contract  by  which  they 
held  it;  and,  if  this  be  so,  the  appellant  having  taken 
them  as  collateral  for  the  Nicholsons'  debt,  acquired  no 
better  title  than  the  Nicholsons  themselves  possessed. 
What  then  were  the  rights  and  powers  of  the  Nicholsons 
respecting  the  stock  as  against  the  appellee?  Renshaw 
desired  the  Nicholsons  to  buy  and  carry  for  him  stock  on 
a  margin  of  ten  per  cent.  For  that  purpose  he  placed 
in  their  hands  $2,000  in  cash,  and  certain  shares  of  stock 
as  collateral  security.  There  is  some  evidence  tending 
to  show  that  the  Nicholsons  were  to  be  at  liberty  to  re- 
hypothecate the  stock  to  enable  them  to  raise  money  to 
the  extent  of  meeting  the  margin.  Renshaw  himself 
said  to  them,  he  would  place  it  in  their  hands  to  enable 
them  to  make  further  purchases  for  him  upon  the  credit 
of  his  securities,  though  in  his  letter  of  10th  of  January 
he  wrote,  that  he  intended  them  to  ^^hold"  his  securities 
as  collateral.  It  was  without  question  intended  by  the 
parties,  that  the  Nicholsons  should  use  the  $2,000  to 
meet  the  margins,  and  it  is  equally  clear  that  the  parties 
•did  not  intend  that  the  Nicholsons  should  use  the  coUa- 
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terals  as  their  own  property,  though  it  may  be  possible 
that  it  was  contemplated  that  they  should  have  power  to 
use  them  by  way  of  re-pledge,  to  raise  such  additional 
sums  as  the  margins  for  the  increased  purchases  might 
require.  However  this  may  be,  it  was  the  right  of  Ren- 
shaw to  have  a  return  of  his  stock  upon  making  good 
his  indebtedness  to  the  Nicholsons,  and  it  was  their  duty 
so  to  use  it,  that  this  right  of  Renshaw  should  be  fully 
preserved.  The  rule  in  such  a  case  is  well  stated  in 
Laivrence  vs.  Maxivell,  53  N,  F.,  19,  23:  '*  Conceding  the 
right  to  use  the  stock  pledged  by  way  of  hypothecation 
or  otherwise  as  claimed,  and  that  it  was  out  of  the  actual 
possession  of  the  defendant,  it  was  his  duty  at  once  ta 
regain  possession  and  restore  the  same  to  the  plaintiff. 
A  neglect  or  refusal  to  do  so,  gave  the  plaintiff  an  action 
as  for  a  conversion  of  the  property.  It  is  immaterial 
whether  the  stock  was  hypothecated  by  the  defendant 
upon  a  loan  of  money  for  the  benefit  of  the  plaintiff'a 
transactions  or  for  his  own  purposes."  *^The  right  to 
use  the  stock  pledged  ceases  the  instant  the  debt  is 
paid."  Jones  on  Pledges^  sec,  496;  Cook  on  Stock  and 
Stockholders,  sec.  467;  Colebrooke  on  Collateral  Securities, 
sec.  306. 

Under  the  special  contract,  as  we  have  stated  it,  there- 
fore, the  Nicholsons  had  no  right  to  use  the  stock  in 
such  way  as  to  subvert  the  right  of  Renshaw  to  a  return 
of  his  pledged  securities  upon  the  payment  of  his  in- 
debtedness. And  no  evidence  of  usage  is  admissible 
which  would  destroy  the  contract.  Usage  can  be  ad- 
mitted to  interpret  the  language  of  a  contract  where  it 
is  obscure,  but  not  to  change  its  legal  character,  or  dero- 
gate from  the  rights  of  parties,  or  authorize  acts  con- 
trary to  its  provisions.  First  National  Bank  of  BaUhnore 
vs.  Taliaferro,  72  Md.,  171;  Cook  on  Stock  and  Stockhold- 
ers, sec.  462,  and  authorities  there  cited;  Bich  vs.  Boyce, 
39  Md.,  314;  Kraft  vs.  Fancher  and  Brown,  44  Md.,  215; 
Fay  vs.  Gray,  124  Mass.,  500. 
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In  Oregon  &  Transcontinental  Co,  vs.  Hilmers,  et  al.,  20 
Fed.  Rep.  J  717,  the  plaintiff  had  deposited  certain  shares 
of  stock  as  collateral  security  for  the  payment  of  one 
million  dollars  in  one  year,  with  authority  to  sell  and 
assign  the  collaterals  on  failure  of  the  pledgor  to  fulfil 
his  agreement.  It  was  contended  that  the  pledgor  un- 
derstood that  the  defendants,  who  were  stockbrokers, 
would  be  obliged  to  hypothecate  the  collateral,  to  obtain 
the  money.  *'Upon  this  theory,"  said  Wallace,  J., 
"if  they  had  hypothecated  the  collaterals  as  his  agents, 
or  in  such  a  way  that  they  could  be  restored  to  him  upon 
payment  of  the  sum  loaned  on  them,  the  defendant 
would  not  be  liable  for  a  conversion.  Such  a  use  of  the 
stock  might  not  be  inconsistent  with  the  intention  of 
the  parties,  and  would  not  subvert  the  ultimate  right  of 
the  pledgor,  and  if  sanctioned  by  usage,  or  if  within  the 
contemplation  of  the  parties  would  not  be  a  conversion. 
But  the  defendants  assert,  that  according  to  the  under- 
standing between  them  and  the  pledgor,  they  were  to 
be  at  liberty  to  mingle  the  securities  with  their  own,  \ 
and  raise  money  on  them  generally  as  though  they  were  / 
their  own.  Such  use  is  utterly  inconsistent  with  the 
contract  of  pledge.  No  evidence  of  usage  is  admissible, 
which  would  destroy  the  contract.  If  the  defendants 
have  used  the  collaterals  in  such  a  manner  that  they 
could  not  at  once  regain  them  and  restore  them  to  the 
pledgor  when  the  obligation  of  the  latter  is  discharged, 
they  are  liable  for  a  conversion."  We  do  not  mean  by 
what  we  have  said,  to  imply  that  the  broker  is  bound  to 
return  the  identical  stock  that  has  been  pledged,  for 
**one  share  is  exactly  similar  to,  and  of  the  same  value 
as  another  of  the  same  company,"  but  he  must  be  ready 
to  return  an  equal  quantity  of  the  same  issue.  Worth- 
ington  vs.  Tomiey,  34  Md.,  193;  Price  and  Wife  vs.  Gover^ 
4tO  Md.,  111. 

It  has  already  been   shown  that,   at  the  time  of  the 
Nicholsons'  failure,  upon  a  proper  settlement,  Renshaw 
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had  fully  paid  his  indebtedness  to  them,  and,  if  this  was 
80,  was  in  a  position  to  demand  the  return  of  the  pledged 
securities,  and  upon  their  failure  to  do  so,  was  entitled 
to  maintain  an  action  against  them  for  their  value. 
With  knowledge  of  these  relative  rights  and  duties  exist- 
ing between  the  original  pledgor  and  pledgee,  the  appel- 
lant is  fully  chargeable,  under  the  rule  laid  down  in 
Taliaferro's  Case  above  cited.  It  had  notice  of  every- 
thing of  which  proper  inquiry  would  have  informed  it. 
It  must  be  held  to  have  known,  when  it  received  the 
stock,  that  it  had  been  pledged  to  the  Nicholsons  under 
the  special  contract,  and  that  Renshaw  would  be  entitled 
to  its  return  upon  the  discharge  of  his  obligation.  It 
was  a  taker  with  notice,  and  as  such  stands  merely  in 
the  place  of  the  pledgee,  and  **  must  restore  the  stock  to 
the  owner  in  case  the  pledgee  would  be  obliged  to  restore 
it  had  no  second  sale  or  pledge  been  made."  Cook  on 
Stock  and  Stockholders,  sec,  472. 

We  think  the  cases  of  Donatd  vs.  SucMing,  L.  M.,  I 
Q.  B,y  618,  Johnson  vs.  Stear,.\b  G,  B.,  (N.  S.,)  330,  and 
Talty  vs,  Freedman*s  Savings  and  Trust  Co,,  93  U,  5.,  321, 
fully  support  the  view  we  have  taken  of  this  case.  In 
these  cases  the  debt  from  the  first  pledgor  to  the  first 
pledgee  was  unpaid  at  the  time  the  suits  were  brought, 
and  it  was  held  the  pledgor  could  not  recover  the 
pledge,  without  tendering  the  re-pledgee  the  amount 
for  which  it  was  originally  pledged.  In  the  last  men- 
tioned case,  S WAYNE,  J.,  said:  *^  A  tender  to  the  second 
pledgee  of  the  amount  due  from  the  first  pledgor  to  the 
first  pledgee,  extinguishes  ipso  facto  the  title  of  the 
second  pledgee/'  and  citing  from  Story  on  Bailments^  the 
learned  Judge  in  the  same  opinion  lays  down  this  rule: 
^'  If  the  pawnee  should  undertake  to  pledge  the  property 
(not  being  negotiable  securities)  for  a  debt  beyond  his 
own,  or  to  make  a  transfer  thereof  as  if  he  were  the 
actual  owner,  it  is  clear  that  in  such  case  he  would  be 
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guilty  of  a  breach  of  trust,  and  hifi  creditor  would  ac- 
quire no  title  beyond  that  held  by  the  pawnee."  When 
the  amount  due  from  the  first  pledgor  to  the  first  pledgee 
is  not  discharged,  the  condition  upon  which  the  former 
is  entitled  to  the  return  of  his  property,  has  not  been 
complied  with.  These  cases  decide  that  under  such  cir- 
cumstances this  condition  may  be  met  by  a  tender  to  the 
re-pledgee;  and  the  necessity  for  this  follows  from  the 
fact  that  the  right  of  the  original  pledgor  to  have  back 
his  property  can  only  arise  upon  the  discharge  of  the 
indebtedness  on  account  of  which  the  pledge  was  made. 
It  follows  from  what  we  have  said  that  we  find  no 
error  in  the  rulings  of  the  Court  below,  and  the  judg- 
ment must  therefore  be  affirmed. 

Judgment  affirmed, 
(Decided  12th  January,  1894.) 


Francis  J.  Boyd  vs.  Louis  Sachs  and  Henrietta 
Sachs,  his  wife,  and  Philip  Freedenberg. 

ilonfiiruciion  of  Will — Life  estate — Remainder — Marria^je  of 

Widow. 

A  testator  gave  all  of  his  estate,  of  whatever  kind  or  nature,  to 
his  wife  for  life,  provided  she  continued  a  widow,  and  devised 
his  real  estate  after  her  death,  to  I),  his  son,  and  his  heirs,  pro- 
vided that  from  the  time  of  his  or  their  coming  into  possesjiion 
of  the  same,  he  or  they  should  pay  annually  for  ten  years,  one 
hundred  dollars  each  to  the  testator's  two  daughters.  And  in 
the  event  of  the  death  of  D.  before  his  mother,  the  real  estate 
was  devised  to  the  said  daughters  and  their  heirs  as  tenants  in 
common;  and  should  the  testator's  wife  marry  again,  from  that 
time  all  her  claim  and  right  to  the  benefits  of  the  will  should 
cease,  and  the  provisions  respecting  the  children  should  take 
efl'ect  immediat^lv.     Hkld: 


Digitized  by 


Google 


492  MARYLAND   REPORTS. 


Boyd  vs.  Sachs  and  Freedenberg. 


That  on  the  marriage  of -the  widow,  the  estate  vested  in  D.  and 
was  not  divested  by  his  subsequent  death  in  the  life-time  of  his 
mother. 

D.  having  a  fee  simple  indefeasible  conveyed  it  to  his  mother,  and 
one  daughter  conveyed  to  her  in  fee  all  her  interest  in  the  real 
estate.  The  other  daughter  conveyed  to  her  mother  for  life,  all 
her  estate  and  interest  under  the  will  of  the  testator.  The  mother 
lived  for  twenty-four  years  after  the  acquisition  of  the  titles  of  D. 
and  one  of  the  daughters,  and  thirty  years  after  the  conveyance 
from  the  other  daughter.     Held: 

That  the  charges  in  favor  of  the  daughters  were  extinguished,  and 
the  widow  was  competent  to  mortgage  the  property,  and  a  sale 
under  the  mortgage  conveyed  her  fee  simple  title. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — In  the  Court  below,  at  the  close  of  the 
testimony  on  both  sides,  the  plaintiff  offered  the  two 
following  prayers: 

1.  If  the  jury  shall  find  from  the  evidence  that  Mary 
Jane  Boyd  was  the  daughter  of  Daniel  McDonald,  the 
elder,  and  the  one  mentioned  by  that  name  in  his  will, 
and  that  she  afterwards  died  in  1864,  having  intermar- 
ried with  the  plaintiff,  and  that  the  plaintiff  is  the  Francis 
J.  Boyd  mentioned  as  her  husband  in  her  will  offered 
in  evidence;  and  further,  that  Jane  McDonald,  wife  of 
Daniel  McDonald,  the  elder,  re-married  in  1848,  and 
died  in  the  year  1890,  and  that  Daniel  McDonald,  the 
younger,  died  unmarried  and  without  issue  in  1882, 
then,  under  the  true  construction  of  the  wills  offered  in 
evidence,  the  plaintiff  is  entitled  to  an  undivided  half 
interest  in  the  property  in  question  in  this  case,  and  the 
verdict  of  the  jury  must  be  for  the  plaintiff  for  such 
one-half  interest. 

2.  If  the  verdict  of  the  jury  shall  be  for  the  plaintiff 
for  a  one-half  interest  in  the  property,  then  the  plaintiff 
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is  entitled  to  recover  one-half  of  the  rental  value  per 
annum  of  the  same  from  November  18th,  1890,  to  the 
date  of  their  verdict,  less  one-half  of  the  annual  taxes 
and  insurance  premiums  on  the  same,  and  the  water  rent 
for  that  time,  provided  they  find  that  plaintiff  on  that 
day  demanded  possession  from  defendant  as  half  owner 
of  the  property. 

The  defendants  offered  six  prayers,  of  which  the  fol- 
lowing only  was  granted: 

4.  That  under  the  proper  construction  of  the  will  of 
Daniel  McDonald,  offered  in  evidence  by  the  plaintiff, 
the  real  estate  therein  devised  to  his  son,  Daniel  Mc- 
Donald, became  the  absolute  property  of  the  said  Daniel 
upon  the  re-marriage  of  his  mother,  and  if  the  jury  find 
that  the  mother  of  the  said  Daniel  married  after  the 
death  of  the  testator,  and  that  her  son,  the  said  Daniel, 
was  living  at  the  time  of  and  subsequent  to  said  mar- 
riage, then  the  property  described  in  the  declaration 
vested  in  the  said  Daniel  in  fee  simple,  and  the  plaintiff 
is  not  entitled  to  recover. 

The  plaintiff  specially  excepted  to  the  defendants' 
fourth  prayer,  on  the  ground  that  there  was  no  legally 
sufficient  evidence  that  Daniel  McDonald,  Jr.,  ever  paid 
his  sisters  the  sums  charged  in  his  father's  will,  or  any 
part  of  the  same. 

The  Court  (Ritchie,  J.,)  rejected  the  prayers  of  the 
plaintiff,  and  the  first,  second,  third,  fifth  and  sixth 
prayers  of  the  defendants,  and  granted  their  fourth 
prayer.  The  plaintiff  excepted,  and  the  verdict  and 
judgment  being  for  the  defendants,  he  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McSherry,  and  Briscoe,  J. 

Johii  J.  Donaldson^  and  Albert  Constable,  for  the  appel- 
lant. 
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Jacob  J.  H,  Mitnicky  and  Isidor  Bayner,  for  the  appel- 
lees. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  decisive  question  in  this  case  depends  upon  the 
construction  of  a  will.  Daniel  McDonald  having  exe- 
cuted his  last  will  and  testament  in  such  manner  as  to 
pass  real  estate,  died  in  the  year  eighteen  hundred  and 
forty-five.  In  the  determination  of  this  case  it  is  neces- 
sary to  take  into  view  every  portion  of  the  will,  and  we 
shall  therefore  quote  the  bequests  and  devises  at  large: 
**I  give,  devise,  and  bequeath  all  of  my  estate,  of  whatso- 
ever kind  or  nature,  to  my  beloved  wife,  for  and  during 
the  term  of  her  natural  life,  provided  that  during  the 
same  time  she  continue  a  widow  and  unmarried. 

''And  after  her  death,  I  will  and  bequeath  all  my  per- 
sonal estate  remaining  at  the  time  of  her  death,  to  be 
equally  divided  among  my  children,  or  their  representa- 
tives, {per  stirpes)  living  at  the  time. 

''And  as  to  my  real  estate,  I  give  and  devise  the  same, 
after  her  death,  to  my  son  Daniel  and  his  heirs,  pro- 
vided, however,  that  from  the  time  of  his  or  their  re- 
ceiving the  same  and  coming  to  possession,  he  or  they 
shall  pay  annually,  for  the  space  often  years  thereafter, 
the  sum  of  one  hundred  dollars  each  annually  to  my 
daughters,  Mary  Jane  and  Caroline,  if  living,  and  if 
dead,  to  the  heir  or  heirs  or  legal  representatives  of  the 
said  Mary  Jane  and  Caroline,  or  the  survivor  of  them. 

"And  I  do  further  will,  that  in  case  of  the  death  of 
my  son  Daniel,  before  his  mother,  that  the  said  real 
estate  so  devised  to  him  shall  go  to  his  sisters  aforesaid 
and  their  heirs  as  tenants  in  common,  and  that,,  in  the 
event  of  the  marriage  of  both  or  either  of  them,  their 
shares  shall  be  so  secured  as  to  be  free  from  any  debts, 
contracts,  or  obligations  of  their  respective  husbands. 
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**And  further,  I  do  will  that  in  the  eveot  of  any  future 
marriage  of  my  wife  aforesaid,  that  from  that  time  all 
claim  and  right  of  my  wife  to  the  benefits  of  this  will 
shall  cease,  and   the  provisions   herein    respecting  my 
children,  shall  take  eflFect  immediately  thereon."     The 
widow,  Jane  McDonald,  in  the  year  eighteen  hundred  and 
forty-eight,  married  Michael  McDonald,  who  died  within 
a  few  weeks  after  the  marriage.     During  the  same  year 
she  married  Seaver  Hatch,  who  died  in  the  year  eigh- 
teen hundred  and  fifty-five.      The  son  of  the  testator, 
and  the  two  daughters  executed  deeds  to  their  mother 
after  the  death  of  Hatch,  her  third  husband.     The  deed 
of  the  daughter  Mary  Jane,  executed  in  eighteen  hun- 
dred and  sixty,  conveyed  to  her  mother  for  life,  all  her 
estate    and    interest    under    the   will   of    the   testator. 
Daniel,  the  son,  and  Caroline,  the  other  daughter,  hav- 
ing previously  made  conveyances  to  their  mother,  exe- 
cuted a  deed  in  eighteen  hundred  and  sixty-six,  which 
conveyed  to  her  in  fee  all  their  right,  title  and  estate 
in  the  real  estate  devised  by  the  will  of  the  testator. 
Mary  Jane,  in  eighteen  hundred  and  sixty-two,  married 
Francis   J.  Boyd,   and   died   in    eighteen    hundred  and 
sixty-four,   having  previously  devised  all  her  property 
to  her  husband.     Mrs.  Hatch  mortgaged  the  real  estate 
above   mentioned  in   eighteen  hundred  and  eighty-one 
to   Bruce   Jenkins,  and   it  was   afterwards   sold   under 
the  mortgage  to  Louis  Sachs,   one  of  the  defendants. 
Daniel   McDonald,   the  son,  died  in   eighteen   hundred 
and  eighty-two.     Mrs.  Hatch  died  in  eighteen  hundred 
and   ninety.       Boyd    brought    an    action    of    ejectment 
against  Sachs  and  wife  and  Freedenberg,  to  recover  the 
real  estate  devised  by  McDonald's  will.    Judgment  hav- 
ing been  rendered  against  the  plaintiff,  he  has  appealed 
*  to  this  Court. 

Although  the  plaintiff's  declaration  proceeds  for  the 
whole  of  this  property,  in  reality,  as  shown  by  the 
prayers  for  the  instruction  of  the  jury,  he  claims  only 
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an  undivided  half  of  it.  It  is  clear  upon  the  face  of  the 
will  that  the  testator  intended  that  every  interest  which 
he  had  given  to  his  widow  should  cease  and  be  divested 
in  case  she  should  marry  again.  In  the  first  place,  it  was 
given  expressly  on  the  condition  that  she  should  continue 
a  widow  and  unmarried;  and,  secondly,  he  declared  by  a 
special  clause  of  his  will  that,  in  the  event  of  her  mar- 
riage, all  her  claim  and  right  to  the  benefits  of  the  will 
should  cease,  and  the  provisions  respecting  the  children 
should  take  effect  immediately.  Subject  to  these  condi- 
tions all  of  his  property  was  given  to  the  wife  for  life, 
and  after  her  death  to  the  children.  By  the  third  of  the 
clauses  of  the  will  which  we  have  quoted,  the  real  estate 
was  given  to  his  son  Daniel  and  his  heirs,  encumbered 
with  certain  charges  in  favor  of  his  daughters.  When 
the  widow  married  again,  her  life  estate  was  defeated,  and 
brought  to  an  end,  as  effectually  as  if  she  had  died;  her 
rights  were  entirely  extinguished,  and  the  allotment  of 
the  property  to  the  children  was  to  be  made  without 
reference  to  her.  This  is  explicitly  stated  in  the  last 
clause  of  the  will.  And  without  this  clause  it  would 
have  been  the  necessary  result  of  its  proper  construction 
deduced  from  the  manifest  purpose  of  the  testator.  In 
Clark,  et  al.  vs.  Tennison,  et  al.,  33  Md.,  85,  there  was  a 
devise  to  the  testator's  wife  as  long  as  she  remained  his 
widow,  and  at  her  death  to  his  children.  It  was  held, 
that  it  was  the  intention  of  the  testator  to  give  the  prop- 
erty to  the  children  on  the  termination  of  the  wife's 
estate,  whether  that  occurred  by  death  or  marriage;  and 
that  therefore  upon  her  marriage  the  children's  interest 
vested  in  possession.  If  the  children's  right  of  posses- 
sion had  been  postponed  to  the  death  of  the  mother, 
inasmuch  as  her  life  estate  had  been  forfeited  by  marri- 
age, there  would  have  been  a  hiatus  until  the  period  of 
her  death,  and  to  this  extent  there  would  have  been  an 
intestacy,  which  would  have   been  in  opposition  to  the 
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testator's  purpose.  And  so  in  the  prijsent  case,  the 
widow's  marriage  was  to  have  the  same  Effect  upon  all 
the  interests  devised  and  bequeathed  by  the  will  as 
would  have  been  wrought  by  her  death.  Byvthe  third 
clause  of  the  will  the  real  estate  was  given  to  Daniel, 
the  son,  after  the  widow's  death,  and  by  the  fourth 
clause  it  was  stated  that  in  caqp  of  his  death,  before  the 
widow,  it  should  go  to  his  sisters  and  their  heii*^,  as 
tenants  in  common.  The  plain  meaning  of  these  cltiuses 
is  that  Daniel  was  to  take  the  real  estate  on  the  termi- 
nation of  the  widow's  life  estate,  (by  death  or  marriage,) 
and  that  if  he  should  die  before  such  termination,  it 
should  go  to  his  sisters.  It  is  impossible  to  read  this 
will  without  seeing  that  the  testator's  intention  was  to 
divide  his  property  among  his  children  as  soon  as  the 
provision  was  satisfied  which  he  had  made  for  his  widow. 
It  would  defeat  the  whole  scheme  of  the  will  to  hold 
that  the  son  was  to  take  the  real  estate  as  soon  as  the 
widow  should  marry,  and  to  lose  his  title  to  it  if  he 
died  in  her  life-time.  Especially  unreasonable  would 
this  construction  be  in  the  light  of  the  charges  in  favor 
of  the  sisters,  which  are  imposed  upon  the  real  estate  by 
the  third  clause  of  the  will.  As  soon  as  the  devise  to 
him  should  vest  in  possession,  he  was  required  to  pay 
each  of  them  one  hundred  dollars  a  year,  and  this  pay- 
ment was  to  continue  for  the  space  of  ten  years.  Now, 
if  after  paying  these  charges  for  ten  years,  his  title  is 
liable  to  be  defeated  by  his  death  in  the  life-time  of  the 
widow,  the  devise  might  be  an  injury  to  him,  instead  of 
a  benefit.  A  construction  making  such  a  result  possible 
certainly  would  not  be  adopted,  unless  imperatively  re- 
quired by  the  words  of  the  will.  It  is  in  opposition  to 
a  well  established  rule  declared  by  this  Court  in  Glenn, 
et  al.  V8,  Spry,  5  Md.,  118,  and  in  Snyder  vs.  Nesbitt,  77 
Md.,  576:  **Every  devise  is  intended  for  the  benefit  of 
the  devisee,  and  when  a  devise  is  thus  encumbered,  un- 
32  V.  78. 
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less  the  devise^  were  to  take  the  fee,  he  might,  by 
dying  before  (te  had  re-imbursed  himself  the  amount 
charged  ou.t  hi'  the  land,  be  a  loser  by  the  devise,  and 
what  was  intended  as  a  benefit  become  an  injury;  and 
the  rule  applies  to  every  case  where  a  loss  is  possible. 
*  *  *  It  makes  no  difference  if  the  sum  be  less  than 
the  value  of  the  land  devjsed.  No  regard  is  paid  to  the 
disparity,  however  great."  This  rule  of  construction 
was  Applied  to  wills  containing  devises  very  different 
from* the  one  now  under  consideration.  But  the  rule  is 
a  salutary  one,  and  it  furnishes  valuable  aid  in  ascer- 
taining the  meaning  of  a  will  like  the  one  before  us. 
To  say  that  Daniel,  the  son,  was  to  take  a  fee,  and  after 
paying  these  annuities  to  his  sisters,  was  to  lose  his 
title  in  case  he  died  in  the  life-time  of  the  widow,  is  to 
attribute  a  purpose  to  the  testator  which  is  not  dis- 
closed on  the  face  of  the  will.  The  death  of  the  widow 
after  her  marriage  was  an  event  which  the  testator  did 
not  take  into  consideration  at  all;  he  made  none  of  his 
legacies  or  devises  dependent  upon  it,  because  the  re- 
marriage cut  her  off  from  all  interest  in  his  estate,  and 
all  connexion  with  it. 

Daniel  having  a  fee  simple  indefeasible  conveyed  it  to 
his  mother;  the  daughter  Caroline  conveyed  to  her  in  fee 
all  her  interest  in  the  real  estate,  and  the  daughter 
Mary  Jane  conveyed  all  her  interest  in  it  to  her  for  life; 
this  meant  all  the  annual  payments  which  should  become 
due  in  her  mother's  life-time.  The  mother  lived  for 
twenty-four  years  after  the  acquisition  of  the  titles  of 
Daniel  and  Caroline,  and  thirty  years  after  the  convey- 
ance from  Mary  Jane.  It  is  impossible  to  suppose  that 
the  charges  on  the  land  are  now  in  existence.  If  they 
were  unpaid  at  the  time  the  widow  acquired  the  fee,  they 
were  extinguished  by  the  union  of  the  title  and  the 
charges  in  one  owner.  MitcheU  vs,  Mitchell,  2  Gill,  236. 
The   widow   therefore  was  competent  to  mortgage  the 
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property,  and  the  sale  under  the  mortgage  conveyed  her 
fee  simple  title.  Consequently  Boyd,  the  plaintiff  below, 
took  no  title  to  this  real  estate  under  the  will  of  his  wife. 
This  being  the  result  to  which  we  have  arrived,  it  is 
irrelevant  to  consider  in  detail  the  prayers  granted  and 
refused  by  the  trial  Court. 

Judgment  affirmed, 
(Decided  18th  January,  1894.) 


Jacob  Powell,  Sr.  vs.  Alfred  A.  Curtis  and  Chris- 
topher C.  Shriver. 

Appeal — Delay  in  Transmitting  record — Dismissal, 

Under  Rule  thirteen  of  the  Court  of  Appeals,  requiring  the  record, 
on  appeal  from  an  order  or  decree  of  the  Orphans'  Court,  to  be 
transmitted  within  thirty  days  after  the  praying  of  the  appeal, 
the  Appellate  Court  will,  sua  *po«/e  dismiss  an  appeal,  where  the 
transcript  of  the  record  was  not  filed  in  said  Court  until  more 
than  two  years  after  the  appeal,  no  explanation  of  the  delay 
being  given,  notwithstanding  an  agreement  of  counsel  that 
neither  party  should  take  advantage  of  the  delay. 

Appeal  from  the  Orphans'  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

Charles  C,  RhodeSj  (with  whom  was  F,  V.  Ehodes,  on 
the  brief,)  for  the  appellant. 

Charles  J.  Bonaparte,  for  the  appellees. 
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Bryan,  J.,  delivered  the  opinion  of  the  Court. 

A  certain  paper-writing  was  propounded  in  the  Or- 
phans' Court  of  Baltimore  City  for  probate  as  the  last 
will  and  testament  of  Rebecea  M.  M.  Powell,  deceased. 
A  caveat  to  the  said  paper-writing  was  filed  by  Jacob 
Powell,  Senior,  who  alleged  himself  to  be  the  brother  of 
the  decedent.  The  caveat  was  answered  by  the  appel- 
lees, and  on  the  twenty-ninth  day  of  June,  eighteen 
hundred  and  ninety-one,  the  Orphans'  Court  passed  an 
order  admitting  the  paper-writing  to  probate  as  the  last 
will  and  testament  of  the  decedent.  An  appeal  was 
prayed  by  the  caveator  on  the  sixteenth  day  of  July  in 
the  same  year.  The  transcript  of  the  record  was  filed 
in  this  Court  on  the  eighteenth  day  of  July,  eighteen 
hundred  and  ninety-three, — more  than  two  years  after 
the  appeal. 

The  thirteenth  Rule  of  this  Court  requires  that  ap- 
peals from  orders  or  decrees  of  the  Orphans'  Courts 
shall  be  taken  and  entered  within  thirty  days  after  such 
order  or  decree,  and  thdt  the  record  shall  be  transmitted 
to  this  Court  within  thirty  days  after  the  praying  of  the 
appeal.  The  record  furnishes  us  with  no  explanation 
of  the  long  delay  in  sending  up  this  appeal.  It  is  true 
an  agreement  of  counsel  has  been  filed  that  neither 
party  shall  take  any  advantage  of  the  delay.  But  our 
rules  are  made  by  the  authority  of  the  Court,  and  are 
not  liable  to  be  changed  or  relaxed  at  the  pleasure  of 
counsel.  This  one,  among  others,  was  intended  to 
diminish  the  delay  in  the  administration  of  justice, 
which,  even  when  necessary,  is  a  serious  evil;  and  which, 
when  unnecessary,  is  a  scandal  and  a  reproach  to  the 
law.  But  it  would  be  in  vain  to  pass  rules  for  this  pur- 
pose, if  we  should  permit  them  to  be  frustrated  at  the 
will  of  counsel.  We  are  not  now  considering  the  validity 
of  an  excuse  for  the  breach  of  this  rule,  for  none  has 
been  alleged   to  exist.     So  far  as  the  record  discloses 
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the  facts,  there  seems  to  have  been  a  willful  disregard 
of  it.  Although  there  has  been  no  motion  by  the  appel- 
lees, we  think  it  our  duty  to  take  the  matter  in  our  own 
hands  in  this  case,  and  enforce  our  rule  sua  sponte,  as  we 
have  frequently  done  heretofore  in  cases  of  a  much  less 
marked  character. 

We  shall  therefore  dismiss  the  appeal. 

Appeal  dismissed, 

with  costs. 
(Decided  18th  January,  1894.) 


Baltimore  Breweries'  Company  (Limited)  vs,  Lyman 
T.  Ranstead. 

JNegligence — Injury  to  Property  by  Water — Action  for  Dam- 
ages, 

Where  a  brewery  company  collects  upon  its  premises  large  quan- 
tities of  water,  to  be  used  in  its  business,  and  discharges  the 
water  upon  the  bed  of  a  street,  in  consequence  of  which  a 
neighbor's  lot,  lying  below  the  level  of  the  street,  is  flooded,  and 
becomes  miry  and  unfit  for  use,  the  company  is  liable  for  the 
injury  thereby  occasioned. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

This  action  was  brought  by  the  appellee  against  the 
appellant,  a  body  corporate,  to  recover  damages  for  inju- 
ries sustained  by  the  former  through  the  wrongful  act 
of  the  latter,  in  constructing  a  wooden  sewer  or  box, 
and  flooding  the  premises  of  the  appellee  with  water 
and  nauseous  liquids  discharged   from  the   appellant's 

Note.  The  rights  as  to  the  flow  of  surface  water  are  presented  with  great  fullness 
in  a  note  to  Oray  vt.  MsWilUamt,  ( Oal.)  21  L.  R.  A.,  693. 
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brewery.     The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  Court. 

Exception, — At  the  trial  the  plaintiflF  offered  the  three 
following  prayers: 

1.  That  if  the  jury  shall  find  from  the  evidence  in  the 
cause  that  the  defendant  constructed  from  its  brewery  a 
sewer  or  tank  through  which  nauseous  and  offensive 
liquids  were  discharged  along  the  bed  of  Ridgely  street 
in  and  upon  the  plaintiff's  lot,  that  then  the  plaintiff  is 
entitled  to  recover  in  this  action. 

2.  That  if  the  jury  find  a  verdict  for  plaintiff  under 
the  instructions  of  the  Court,  then  the  plaintiff  is  en- 
titled to  such  damages  as  will  compensate  him  for  the 
loss  of  rent  by  reason  of  the  act  of  the  defendant's  agent 
or  agents,  provided  the  jury  believe  the  plaintiff  has  suf- 
fered said  loss  and  injury. 

3.  That  if  the  jury  find  from  the  evidence,  that  the 
plaintiff  was  the  owner  of  and  in  possession  of  a  certain 
lot  of  ground  in  Baltimore  City,  and  that  the  defendant 
was  the  owner  and  in  possession  of  the  brewery  situated 
near  said  lot,  and  shall  further  find  that  the  defendant 
constructed  a  sewer  or  wooden  box  for  the  purpose  of 
carrying  off  the  water  from  said  brewery,  and  so  con- 
structed the  same  as  that  the  property  of  the  plaintiff 
was  flooded  with  water  from  said  brewery,  and  said  lot 
was  thereby  damaged,  that  then  the  plaintiff  is  entitled 
to  recover  in  this  case. 

The  defendant  offered  the  two  prayers  following: 
1.  That  if  the  plaintiff's  lot  was  lower  than  the  adjoin- 
ing street,  the  plaintiff  was  not  entitled  to  recover,  by 
reason  of  water  flowing  from  the  street  upon  his  lot, 
unless  the  jury  find  that  the  quantity  of  water  so  flow- 
ing upon  plaintiff's  lot  was  increased  by  the  discharge  of 
an  unreasonable  or  excessive  quantity  from  the  defend- 
ant's premises,  or  that   the  water  discharged  from  the 
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defendant's  premises  upon  the  plaintiff's  lot  was  noxious 
or  offensive. 

2.  That  if  the  jury  find  that  the  lot  of  the  plaintiff 
mentioned  in  the  declaration  lies  below  the  level  of 
Ridgely  street,  and  that  water  from  Ridgely  street  natu- 
rally flows  on  the  lot  of  the  plaintiff,  and  if  they  find 
that  the  defendant  discharges  the  water  used  in  its  busi* 
ness  into  Ridgely  street,  and  that  said  water  is  conducted 
through  a  box  trough  constructed  by  the  city  authorities 
across  Bayard  street,  to  the  line  of  the  plaintiff's  lot, 
and  is  then  received  in  a  ditch  constructed  by  the  plain- 
tiff, or  by  his  father,  then  owning  the  lot,  to  carry  off 
water  entering  the  lot  from  Ridgely  street,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  suit,  because  of 
the  water  from  the  defendant's  premises  flowing  into  the 
plaintiff's  lot,  provided  the  jury  find  that  the  quantity 
of  water  so  discharged  from  defendant's  premises  is  not 
unreasonable  or  excessive,  in  view  of  the  character  of 
the  locality,  and  provided  the  jury  also  find  that  the 
water  so  discharged  from  the  defendant's  lot  is  not  noxi- 
ous or  offensive. 

The  Court  (Ritchie,  J.,)  granted  the  prayers  of  the 
plaintiff,  and  rejected  those  offered  by  the  defendant. 
The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  it,  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Roberts,  McShehry,  and  Briscoe,  J. 

William  L,  Marbury,  (with  whom  was  Charles  Marshally 
on  the  brief,)  for  the  appellant. 

The  defendant  had  a  right,  in  common  with  all  other 
abutting  owners,  to  discharge  a  reasonable  amount  of 
water  into  the  street  in  the  ordinary  process  of  draining 
his  premises,  and  if  the  city  chose  to  transmit  such  water 
to  and  upon  the  plaintiff's  lot  by  means  of  a  box  trough, 
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which  it,  the  city,  constructed  for  that  purpose,  the  de- 
fendant is  clearly  not  liable  for  any  ensuing  damage. 
In  discharging  a  reasonable  quantity  of  water  into 
Ridgely  street,  the  defendant  was  doing  only  what  it 
had  a  right  to  do.  It  was  the  city's  business  to  see 
that  a  proper  direction  was  given  to  the  water  thus  dis- 
charged, and  proper  drains  provided  to  prevent  it  from 
causing  damage  to  adjoining  owners. 

The  failure  of  the  city  to  do  this,  was  the  cause  of  the 
damage  in  this  case,  or  rather  the  negligent  or  improper 
way  in  which  the  draining  was  done.  If  the  city  had 
given  its  box  trough  a  different  outlet,  no  damage  need 
have  been  caused.  It  had  the  exclusive  right  to  control, 
and  did,  in  fact,  undertake  in  this  case  to  control  the 
direction  in  which  the  water  should  flow  from  the  time 
it  was  discharged  into  the  street. 

The  defendant  cannot  be  held  liable  for  a  failure  on 
the  part  of  the  city  to  give  this  water  a  proper  direc- 
tion. 

**The  owners  of  lots  bordering  on  streets  or  ways  have 
or  may  have,  in  other  respects,  a  right  to  make  a  reason- 
able or  proper  use  of  the  street  or  way.  What  may  be 
deemed  such  a  use  depends  much  upon  local  situation 
and  public  usage;  that  is,  the  use  which  others,  simi- 
larly situated,  make  of  their  land — this  being  evidence 
of  reasonable  use."  2  Dillon  on  Municipal  Corporations, 
sec.  734;  0* Linda  vs.  Lothrop,  21  Pick.,  292;  Oerard  vs. 
Cook,  2  Bos.  d  Pul.,  109;  Underwood  vs.  Carney,  1  Ctish- 
ing,  285,  292;  24  Central  L.  J.,  51,  Index  title,  Abutters. 

Even  the  citv  is  not  liable  for  danmore  caused  to  land 
which  is  lower  than  the  street,  by  water  flowing  from 
the  bed  of  the  street.  2  Dillon  on  Municipal  Corpora- 
tions, sees.  798-800;  Flagg  vs.  Worcester,  13  Gray,  601; 
Gmdd  on  Waters,  sec.  227;  Fair  vs.  City  of  Phila.,  88  Pa. 
St.,  309. 
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Robert  Lvdlow  Preston^  and  J.  Alexander  Preston,  for 
the  appellee. 

The  first  prayer  of  the  appellee  is  a  correct  statement 
of  the  law  controlling  this  class  of  cases.  A  land  owner 
who  places  noxious  substances  on  his  land,  polluting  the 
surface  water  or  superficially  percolating  waters  passing 
thence  upon  the  premises  of  an  adjoining  owner,  to  his 
injury,  will  be  liable  in  an  action  for  such  pollution. 
Gould  on  Waters,  sec.  ii78,  and  cases  cited  in  note,  (2c?  Ed.) 

Such  pollution  is  a  nuisance,  and  the  familiar  maxim, 
sic  utere  tuo  ut  alienum  non  laedas  applies.  Gawtry  vs. 
Leland,  31  N,  J.  Eq,,  385,  389;  Jutte  vs.  Hughes,  67  N. 
Y.,  267,  272;  Charles  vs.  The  Finchly  Local  Board,  -18  L. 
T.  N.  S.,  569,  572. 

The  third  prayer  of  the  appellee  differs  from  the  first 
only  in  the  fact  that  it  instructs  the  jury  that  the  plain- 
tiff' is  entitled  to  recover  if  the  lot  of  the  appellee  was 
flooded  with  water  by  the  construction  of  the  sewer  by 
the  appellant  and  thereby  damaged.  This  prayer  prop- 
erly instructed  the  jury.  Scott  vs.  Bay,  3  Md. ,  431 ;  Law- 
son  vs.  Price,  45  Md.,  123;  Lewin  vs.  Simpson,  38  Md., 
468;  6  Am.  d  Eng.  Encyclopedia  of  Laiv,  15  and  16, 
(notes  and  cases  cited. ) 

Water  must  be  drawn  off  in  some  natural  channel  in 
the  vicinity,  or  by  any  other  means  preferred,  provided 
no  damage  is  done  to  others  by  this  plan.  McCormick 
vs.  The  Kansas '  City,  St.  Joseph  rf*  Council  Bluffs  B.  B. 
Co.,  70  Mo.,  359. 

A  land  owner  cannot  increase  the  quantity  of  water 
upon  another's  property,  in  any  different  manner  from 
that  in  which  the  same  would  have  naturally  flowed 
upon  it.  Livingston  vs.  McDonald,  21  lotva,  160,  170;  Mil- 
ler vs.  Laubach,  11  Wright,  (47  Pa.  St.,)  154;  Templeton 
vs.  Voshloe,  72  Ind.,  134. 

An  owner  of  land  cannot  even  drain  off  surface  tvater 
in  such  a  way  as  to   injure  his  neighbors.     O'Brien  vs. 
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City  of  St  Paid,  25  Minn.,  331,  334-5-6;  Noonan  vs.  City 
of  Albany,  1^  N.  7.,  470. 

* 'Where  the  surface  waters  are  collected  and  cast  in  a 
body  upon  the  proprietor  below,  unless  it  is  a  natural 
water-course,  the  lower  proprietor  sustains  a  legal  in- 
jury, and  may  have  his  action  therefor."  Cooley  on 
Torts,  580. 

No  right  exists  to  discharge  water  on  another's  land 
by  artificial  means,  even  if  same  would  naturally  flow 
that  way.  McCorraick  vs.  The  Kansas  City,  St.  Joseph  & 
Council  Bluffs  B.  B.  Co.,  70  Mo.,  359. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  is  the  owner  of  an  enclosed  lot  of  ground 
in  Baltimore  City,  bounded  on  the  north  by  Bayard 
street,  and  on  the  east  by  Ridgely  street,  containing 
about  five  acres  of  land.  The  lot  had  been  used  as  a 
cattle  or  stock  yard,  from  which  the  plaintiff  derived 
an  annual  revenue  of  from  $400  to  $500. 

The  defendant  company  is  the  owner  of  a  Brewery 
abutting  on  Ridgely  street,  and  uses  from  three  to  four 
hundred  barrels  of  water  daily  for  the  purpose  of  cool- 
ing the  beer;  and  in  addition  to  this,  it  uses  from  three 
to  four  barrels  of  water,  mixed  with  acids  and  ashes, 
once  a  week  for  the  purpose  of  scouring  the  copper  coils. 
All  the  water  thus  used  is  conveyed  from  the  brewery  to 
a  sewer  box  built  inside  the  brewery  lot,  and  running 
inside  the  lot,  about  eighty  feet,  to  the  west  side  of 
Ridgely  street,  and  then  down  the  street  one  hundred 
and  twenty-eight  feet  to  a  wooden  box  or  trough  built 
by  the  city  authorities  across  Bayard  street,  and  through 
this  trough  the  water  is  discharged  upon  the  plaintiff's 
lot. 

The  plaintiflF  proved  that,  in  consequence  of  this  dis- 
charge of  water  upon  his  lot,  it  had  become  miry  and 
unfit  for  use,  and  he  further  proved  that  the  water  was 
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mixed  with  vegetable  matter,  the  refuse  grain  used  in 
brewing  the  beer,  and  was  noxious  and  oflFensive.  As- 
suming these  facts  to  be  found' by  the  jury,  and  it  is 
upon  this  assumption  the  plaintiff  rests  his  case,  there 
can  be  no  question,  it  seems  to  us,  as  to  the  liability  of 
the  defendant.  That  it  had  no  right  to  discharge  nox- 
ious and  offensive  water  through  its  sewer  to  the  wooden 
trough  bnilt  across  Bayard  street,  and  thence  upon  the 
property  of  the  plaintiff,  is  conceded.  And  it  is  equally 
clear,  we  think,  that  the  defendant  had  no  right  to  bring 
or  collect  upon  its  premises  large  quantities  of  water  to 
be  used  in  the  manufacture  of  beer,  and  to  discharge 
the  water  thus  used  upon  the  bed  of  Ridgely  street,  in 
consequence  of  which  the  plaintiff's  property  was  in- 
jured, even  though  the  water  was  not  noxious  or  offen- 
sive. 

Having  brought  this  water  upon  its  premises  to  be 
used  by  it  for  its  own  purposes,  the  defendant  was  bound  to 
provide  proper  drains  or  means  for  its  escape,  without 
injury  to  the  property  of  others.  The  whole  contention 
of  the  defendant  rests  upon  the  assumption  that  it  has 
the  absolute  right  to  discharge  the  water  used  by  it  in 
brewing  beer,  upon  the  bed  of  Ridgely  street,  and  if  the 
plaintiff's  lot  lies  below  the  level  of  the  street,  in  con- 
sequence of  which  his  lot  is  flooded,  the  defendant  is  not 
liable  for  the  injury,  unless  the  jury  shall  find  that  the 
water  so  discharged  was  unreasonable  or  excessive,  in 
view  of  the  character  of  the  locality.  The  question  is 
not  whether  the  water  discharged  upon  the  bed  of  Ridgely 
street,  the  same  not  being  surface  water,  was  unreason- 
able or  excessive  in  quantity,  having  in  view  the  charac- 
ter of  the  locality,  but  whether  the  water  thus  discharged 
did  in  fact  come  upon  the  plaintiff's  lot.  Although  the 
facts  are  different,  the  principles  upon  which  the  lead- 
ing case  of  Rylands  vs,  Fletcher,  Laio  Bept.,  3  Eng.  d 
Irish  Appeals,  330,  was  decided  would  seem  to  be  conclu- 
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sive  as  to  the  defendant's  contention.  In  that  case,  the 
defendant,  the  owner  of  a  mill,  constructed  a  reservoir 
for  the  purpose  of  accumulating  water,  hut  the  supports 
being  insufficient,  the  sides  of  the  reservoir  gave  way 
and  the  water  percolated  through  some  old  and  disused 
coal  workings  into  the  plaintiff's  colliery,  and  the  House 
of  Lords,  affirming  the  Court  of  Exchequer,  held  that 
the  defendant  was  liable  for  the  injury  sustained  by  the 
plaintiff.  In  the  Court  of  Exchequer,  Blackburn,  J., 
says:  *'We  think  that  the  true  rule  of  law  is,  that  the 
person  who,  for  his  own  purposes,  brings  on  his  lands 
and  collects  and  keeps  there  anything  likely  to  do  mis- 
chief if  it  escapes,  must  keep  it  in  at  his  peril,  and  if 
he  does  not  do  so,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape." 
Fletcher  vs.  Rylands,  Law  Rep.,  1  Exchequer ,  2b5,  279. 
In  affirming  the  Exchequer  Chamber,  Lord  Chancellor 
Cairns  says:  ''The  defendants,  treating  them  as  the 
owners  or  occupiers  of  the  close  on  which  the  reservoir 
was  constructed,  might  lawfully  have  used  that  close  for 
any  purpose  for  which  it  might,  in  the  ordinary  course 
of  the  enjoyment  of  land  be  used,  and  if,  in  what  I  may 
term  the  natural  user  of  that  land,  there  had  been  any 
accumulation  of  water,  either  on  the  surface,  or  under- 
ground, and  if,  by  the  operation  of  the  laws  of  nature, 
that  accumulation  had  passed  off  into  the  close  occupied 
by  the  plaintiff,  the  plaintiff  could  not  have  complained 
that  that  result  had  taken  place." 

''On  the  other  hand,  if  the  defendants,  not  stopping 
at  the  natural  use  of  their  close,  had  desired  to  use  it 
for  any  purpose  which  I  may  term  a  non-natural  use,  for 
the  purpose  of  introducing  into  the  close  that  which,  in 
its  natural  condition,  was  not  in  or  upon  it,  for  the  pur- 
pose of  introducing  water  either  above  or  below  ground, 
in  quantities,  and  in  a  manner  not  the  result  of  any 
work  or  operation  on  or  under  the  land,  and  if  in  con- 
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sequence  of  their  doing  so,  or  in  consequence  of  any 
imperfection  in  the  mode  of  their  doing  so,  the  water 
came  to  escape  and  to  pass  off  into  the  close  of  the 
plaintiff,  then  it  appears  to  me,  that  that  which  the 
defendants  were  doing  they  were  doing  at  their  own 
peril;  and  if,  in  the  course  of  their  doing  it,  the  evil 
arose,  to  which  I  have  referred, — the  evil,  namely,  of 
the  escape  of  the  water  and  its  passing  away  to  the  close 
of  the  plaintiff,  and  injuring  the  plaintiff,  then  for  the 
consequence  of  that,  in  my  opinion,  the  defendants  would 
be  liable." 

Now,  in  this  case,  it  was  held  that  if  one  brings  or 
accumulates  on  his  land  anything  which,  if  it  should 
escape,  may  cause  damage  to  his  neighbor  he  does  so  at 
his  peril.  And  if  this  be  so,  a  fortiori^  where  one  brings 
or  accumulates  on  his  land  water,  in  large  quantities, 
to  be  used  for  any  purpose  he  may  see  proper,  and 
discharges  the  water  upon  the  property  of  his  neighbor, 
he  will  be  liable  for  the  injury  thereby  occasioned.  And 
such  is  the  case  before  us.  The  proof  shows  that  the 
water  used  by  the  defendant  in  the  manufacture  of  beer 
is  conveyed  from  its  premises  by  means  of  a  sewer  built 
by  the  defendant  to  the  west  side  of  Ridgely  street,  and 
thence  down  said  street  to  a  trough  across  Bayard  street, 
and  thence  upon  the  land  of  the  plaintiff.  And,  such 
being  the  case,  there  was  no  error  in  granting  the  plain- 
tiff's prayers,  and  in  rejecting  the  prayers  offered  by  the 
defendant. 

Judgment  afflrmed, 
(Decided  18th  January,  1894.) 
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Finality  of  Decision  of  Circuit  Court  on  Appeal  from  Justice 
of  the  Peace — Certiorari — Constitutionality  of  Sunday 
Laws. 

Where  the  Circuit  Court  has  jurisdiction  to  hear  and  decide  an 
appeal  from  a  justice  of  the  peace,  its  decision  is  final,  and  an 
appeal  or  a  writ  of  error  will  not  lie  to  the  Court  of  Appeals 
unless  the  statute  authorizes  it. 

If  a  person  desires  to  test  the  constitutionality  of  a  law  under 
which  he  was  arrested  and  tried  by  a  justice  of  the  peace,  and 
to  have  the  question  properly  presented  to  the  Court  of  Appeals, 
a  writ  of  certiorari  should  be  applied  for  upon  the  specific  ground 
of  the  unconstitutionality  of  the  law,  and  the  consequent  want 
of  power  and  jurisdiction  of  the  justice  of  the  peace  to  proceed 
under  it. 

The  Circuit  Court  having  authority  to  entertain  an  appeal  from 
the  judgment  of  a  justice  of  the  peace,  on  the  question  of  juris- 
diction, as  well  as  on  other  grounds,  its  decision  on  the  question 
of  alleged  defects  in  the  warrant  of  the  justice  of  the  peace 
charging  the  ofi'ence,  and  in  the  bond  for  the  appearance  of  the 
traverser  in  the  Circuit  Court,  cannot  be  reviewed  on  writ  of 
error  to  the  Court  of  Appeals. 

Section  247  of  Article  27  of  the  Code  of  Public  General  Laws, 
prohibiting  work  on  Sunday,  is  not  in  violation  of  the  Constitu- 
tion of  the  United  States,  or  of  the  Constitution  of  this  State. 

Appeal  as  upon  Writ  of   Error,  from  the  Circuit 
Court  for  Kent  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  and  Boyd,  J.,  for  the  appel- 

NOTE.    The  constitutionality  of  Sunday  laws  is  the  subject  ot  a  note  to  the  above 
case  in  22  L.  R.  A.,  721. 
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lant.     The  Court  declined  to  hear  counsel  for  the  ap- 
pellee. 

James  T.  Ringgold^  for  the  appellant. 

John  Prentiss  Poe,  Attorney-General,  for  the  appellee. 

Boyd,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  arrested,  under  a  warrant 
issued  by  a  justice  of  the  peace  for  Kent  County,  for 
husking  corn  on  Sunday.  He  was  tried,  convicted,  and 
fined  five  dollars  and  costs,  in  accordance  with  the  pro- 
visions of  Article  27,  section  247,  of  the  Code  of  Public 
General  Laws.  He  appealed  to  the  Circuit  Court,  where 
he  elected  to  be  tried  before  the  Court,  and  was  convicted 
and  filled  five  dollars  and  costs  by  that  Court.  He  has 
brought  the  case  to  this  Court  by  petition  in  the  nature 
of  a  writ  of  error,  in  which  he  designates  the  following 
as  the  points  of  law  to  be  reviewed: 

(1)  That  section  247  of  Article  27  of  the  Code  is  void 
because  it  is  in  violation  of  the  first  paragraph  of  the 
fourteenth  Article  of  the  Constitution  of  the  United 
States. 

(2)  That  said  statute  is  void  because  it  is  in  violation 
of  Article  thirty-six  of  the  Bill  of  Rights  of  the  Consti- 
tution of  Maryland. 

(3)  That  the  Circuit  Court  for  Kent  County  had  no 
jurisdiction  to  try  and  convict  the  traverser,  since  the 
justice  of  the  peace  had  no  jurisdiction. 

First.  Because  (a)  the  warrant  charged  no  offence 
under  the  statute,  as  it  failed  to  set  forth  that  the  husk- 
ing of  corn  on  Sunday  was  not  a  worl^  of  necessity  or 
charity,  (fe)  The  warrant  shows  upon  its  face  that  it  was 
issued  on  Sunday,  and  its  mandate  is  to  apprehend  the 
traverser  '^immediately. "  It  is  admitted  that  it  was  ac- 
tually served  on  Sunday;  for  these  reasons  it  is  void,  and 
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no  jurisdiction  could  be  acquired  under  it.  Second.  That 
the  bond  for  appearance  of  the  traverser  in  the  Circuit 
Court  is  void  because  it  held  him  to  answer  a  charge  of 
**  Sabbath-Breaking, "  and  no  such  offence  is  known  to 
the  laws  of  this  State;  and  it  is  also  in  fatal  variance 
with  the  warrant,  which  says  nothing  of  Sabbath-break- 
ing by  the  traverser,  but  charges  him  with  husking  corn 
on  Sunday. 

The  Attorney-General,  on  behalf  of  the  State,  moved 
to  quash  the  writ  of  error  on  the  ground  that  no  writ  of 
error  lies  to  this  Court  from  the  decision  of  the  Circuit 
Court,  on  an  appeal  to  it  from  the  judgment  of  a  justice 
of  the  peace.  That  motion  must  prevail.  It  is  well 
settled  in  this  State  that  when  the  Circuit  Court  has 
jurisdiction  to  hear  and  decide  an  appeal  from  a  justice 
of  the  peace  its  decision  is  final,  and  an  appeal  or  writ 
of  error  to  this  Court  will  not  lie — unless  of  course  the 
statute  authorizes  such  appeal  or  writ  of  error  to  this 
Court.  If  the  traverser  desired  to  contest  the  constitu- 
tionality of  the  law  under  which  he  was  arrested,  and 
have  that  question  properly  presented  for  the  considera- 
tion of  this  Court,  he  could  have  applied  for  the  writ  of 
certiorari  upon  the  specific  ground  of  the  unconstitution- 
ality of  the  law,  and  the  consequent  want  of  power  and 
jurisdiction  of  the  justice  of  the  peace  to  proceed  under 
it.  This  Court  could  then  have  reviewed  the  judgment 
of  the  Circuit  Court  on  an  appeal  or  writ  of  error.  Nor 
can  we  review  the  decision  of  the  Circuit  Court  on  the 
question  of  the  alleged  defects  on  the  face  of  the  warrant 
and  bond. 

That  Court  had  the  power  and  authority  to  entertain 
the  appeal  from  the  judgment  of  the  justice  on  the  ques- 
tion of  jurisdiction,  as  well  as  on  other  grounds,  and, 
the  plaintiff  in  error  having  invoked  and  submitted  him- 
self to  its  jurisdiction,  its  judgment  is  final  and  conclu- 
sive.    The  case  of  Bayner  vs.  State,   52  Md,,  368,   is 
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directly  in  point,  and  it  is  unnecessary  to  refer  to  the 
other  decisions  of  this  Court.  The  attorney  for  the 
plaintiff  in  error  argued  at  considerable  length  the  con- 
stitutionality of  the  Sunday  law  involved  in  this  case, 
and  urgently  requested  this  Court  to  pass  upon  that 
question,  regardless  of  our  views  on  the  motion  to  quash 
the  writ  of  error.  Having  determined  that  the  case  is 
not  properly  before  us,  we  do  not  feel  called  upon  to  dis- 
cuss at  length  the  cases  cited  or  reasons  assigned  by  the 
learned  counsel,  but  as  a  refusal  to  state  our  conclusions 
might  be  deemed  by  some  an  indication  of  doubt  on  our 
part,  we  will  briefly  state  our  views  on  the  subject. 

We  have  not  the  slightest  hesitation  in  announcing 
that  the  law  complained  of  is  not  in  conflict  with  the 
Constitution  of  the  United  States  or  of  Maryland. 
Although  the  argument  of  the  attorney  for  the  plaintifl" 
in  error  gave  evidence  of  thorough  research  and  great 
labor,  as  well  as  ingenuity  and  ability,  he  was  com- 
pelled to  admit  that  if  we  were  to  be  governed  by  pre- 
cedent, he  had  no  standing  in  Court,  as  the  cases  were 
opposed  to  his  contention.  There  have  been  numerous 
decisions  in  this  country,  as  well  as  elsewhere,  sustain- 
ing such  laws,  and  we  have  no  desire  to  be  the  exception 
to  the  general  rule. 

Nature,  experience,  and  observation  suggest  the  pro- 
priety and  necessity  of  one  day  of  rest,  and  the  day  gen- 
erally adopted  is  Sunday. 

There  are,  and  always  will  be,  honest  diff'erences  of 
opinion  as  to  how  Sunday  should  be  spent,  but  the  ad- 
vantages of  having  a  weekly  day  of  rest,  ''from  a  mere 
physical  and  political  standpoint,"  are  too  apparent  to 
permit  us  to  doubt  the  propriety  of  having  reasonable 
laws  to  regulate  work  on  that  day. 

In  interpreting  them.  Courts  must  not  place  unreason- 
able constructions  upon  them.  There  may  be  some  cir- 
cumstances under  which  it  would  be  deemed  harsh  and 
33  T.   78. 
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severe  to  punish  a  man  for  husking  corn  on  Sunday;  but 
if  he  defies  the  laws  of  the  State,  or  makes  himself 
obnoxious  to  those  desiring  the  quiet  and  peace  of  this 
day  of  rest,  he  should  expect  the  machinery  of  the  law 
to  be  put  in  motion.  If  the  position  taken  by  the  plain- 
tiff in  error  in  reference  to  the  law  in  question  is  cor- 
rect, then  the  law  prohibiting  the  sale  of  liquor,  &c., 
on  Sunday  is  unconstitutional,  as  would  be  most,  if  not 
all,  of  our  laws  concerning  Sunday.  If  the  Legislature 
cannot  prohibit  work,  &c.,  on  Sunday,  as  forbidden  by 
section  247,  of  Article  27,  of  the  Code,  why  should  it 
be  permitted  to  prohibit  the  sale  of  liquor,  goods,  wares 
or  merchandise,  or  prohibit  dancing  saloons,  opera 
houses,  barber  shops,  &c.,  from  being  kept  open  on  that 
day? 

The  laws  and  Courts  of  this  State  have  recognized 
Sunday  as  a  day  of  rest  from  the  time  the  State  was 
formed,  and  statutes  on  the  subject  that  were  in  force  in 
Colonial  days  are  still  in  our  Code.  This  Court  has, 
from  time  to  time,  given  expression  to  its  views  on  the 
question  in  very  clear  and  unequivocal  terms.  In  Kilgour 
V8,  Miles  J  et  aZ.,  6  Gill  dc  «/.,  274,  Judge  Chambers,  in  de- 
livering the  opinion  of  the  Court,  said:  **The  Sabbath 
is  emphatically  the  day  of  rest,  and  the  day  of  rest  here 
is  the  'Lord's  day,'  or  Christian's  Sunday.  Ours  is  a 
Christian  community,  and  a  day  set  apart  as  the  day  of 
rest  is  the  day  consecrated  by  the  resurrection  of  our 
Saviour,  and  embraces  the  twenty-four  hours  next  ensu- 
ing the  midnight  of  Saturday." 

In  State  va,  Fearson,  2  J/rf.,  313,  Judge  Mason  in  pass- 
ing upon  the  charge  of  permitting  persons  to  bet  on 
cards  on  Sunday,  contrary  to  the  statute  then  in  force, 
sustained  the  law,  and  added  that,  'independent  of  any 
statutory  prohibition,  this  is  a  gross  offence  against 
decency  and  public  morals,  and  therefore  richly  merits 
punishment  "     In  Phil.,    Wilm.  &  Balto,   Railroad  Co. 


Digitized  by 


Google 


JANUARY   TERM,   1894.  515 

Judefind  vs.  State. 

V8.  Lehmauy  56  Md,  227,  Judge  Alvey,  in  speaking  of 
Sunday  laws  in  the  different  States,  said:  **They  are 
substantially  the  same  in  their  general  scope  and  pro- 
vision:— all  looking  to  keeping  the  day  sacred,  and  as 
one  of  rest  from  secular  employments;"  and  in  other 
cases  our  Sunday  laws  have  been  enforced. 

Some  of  the  statutes  in  force  in  this  State  were  passed 
as  early  as  1723 — the  one  complained  of  in  this  case 
bearing  that  date  originally,  and  being  continued  in  the 
Code  of  1888.  The  tendency  of  legislation  in  this  coun- 
try is  to  provide  for  further  rest,  rather  than  to  take 
away  'Hhe  day  of  rest,"  that  is  welcomed  by  the  indus- 
trious and  hard  working  people  of  our  land.  As  late  as 
1892,  the  Legislature  of  Maryland  passed  a  law  autho- 
rizing banks  in  the  City  of  Baltimore  to  close  their 
doors  for  business  at  twelve  o'clock  noon,  on  every 
Saturday  in  the  year,  and  provided  for  the  payment  of 
notes,  &c.,  falling  due  on  Saturday,  ^^on  the  next  suc- 
eeeding  secular  or  business  day." 

Article  thirty-six  of  our  Declaration  of  Rights  guar- 
antees religious  liberty;  but  the  members  of  the  dis- 
tinguished body  that  adopted  that  Constitution  never 
«upposed  they  were  giving  a  death  blow  to  Sunday  laws 
by  inserting  that  Article.  Those  laws  do  not  prohibit 
or  interfere  with  the  worship  of  God  on  any  day  other 
than  Sunday,  nor  do  they  compel  any  one  to  worship 
Him  on  Sunday. 

It  is  undoubtedly  true  that  rest  from  secular  employ- 
ment on  Sunday  does  have  a  tendency  to  foster  and  en- 
eourage  the  Christian  religion — of  all  sects  and  denomi- 
nations that  observe  that  day — as  rest  from  work  and 
ordinary  occupation  enables  many  to  engage  in  public 
worship  who  probably  would  not  otherwise  do  so.  But 
it  would  scarcely  be  asked  of  a.  Court,  in  what  professes 
to  be  a  Christian  land,  to  declare  a  law  unconstitutional 
because  it  requires,  rest  from   bodily  labor  on  Sunday, 
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(except  works  of  necessity  and  charity,)  and  thereby 
promotes  the  cause  of  Christianity.  If  the  Christian 
religion  is,  incidentally  or  otherwise,  benefited  or  fos- 
tered by  having  this  day  of  rest,  as  it  undoubtedly  is, 
there  is  all  the  more  reason  for  the  enforcement  of  laws 
that  help  to  preserve  it.  Whilst  Courts  have  generally 
sustained  Sunday  laws  as  ''civil  regulations,"  their  de- 
cisions will  have  no  less  weight  if  they  are  shown  to  be 
in  accordance  with  divine  law  as  well  as  human. 

There  are  many  most  excellent  citizens  of  this  State 
who  worship  God  on  a  day  other  than  Sunday,  and  our 
Constitution  guarantees  to  them  the  right  to  do  so,  a 
right  which  no  one  can  interfere  with. 

The  Legislature  of  this  State  has  not  undertaken  to 
prohibit  work  on  the  day  observed  by  them,  and  hence 
they  do  not  have,  in  their  religious  work,  the  advantage 
of  having  their  Sabbath  made  a  ''day  of  rest"  by  human 
law;  but  the  Legislature  has  not  in  any  way  interfered 
with  their  religious  liberty,  or  with  their  worship  of 
^God  in  such  manner  as  they  think  most  acceptable  to 
Him,  as  they  have  a  right  to  do  under  the  above  pro- 
vision in  the  Declaration  of  Rights. 

If,  then,  the  question  was  properly  before  us,  we 
would  decide  that  section  247  of  Article  27  of  the  Code, 
was  not  in  violation  of  the  Constitution  of  the  United 
States  or  of  the  Constitution  of  this  State,  but,  as  stated 
above,  we  must  quash  the  writ  of  error  for  the  reasons 
given. 

Writ  of  error  quashed^ 

with  costs. 
(Decided  23rd  January,  1894.) 
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The  North  Baltimore  Passenger  Railway  Com- 
pany vs.  Charles  Kaskell. 

Passenger  on  Street  car — Presumption  of  Negligence — Con- 
tributory  negligence. 

Where  a  passenger  on  a  street  car,  while  being  carried  therein,  has 
his  hand  mashed  by  a  collision  with  a  freight  car  standing  on 
another  track,  close  to  that  of  the  street  car  company,  the  pre- 
sumption of  negligence  on  the  part  of  the  company  arises,  and 
to  escape  liability  it  must  show  that  the  injury  did  not  result 
from  its  negligence,  or  that  it  could  have  been  avoided  by  the 
exercise  of  ordinary  care  by  the  passenger. 

Where  in  an  action  against  a  street  car  company  for  injury  to  a 
passenger,  the  evidence  shows  that  the  car  being  off  the  track, 
and  loaded  beyond  its  reasonable  capacity,  its  aisle  and  rear 
platform  crowded,  was  driven  rapidly  over  cobble  stones  for  two 
squares,  without  any  effort  on  tlie  part  of  the  driver  to  replace 
it,  and  collided  with  a  freight  car  standing  on  a  switch  distant 
from  the  street  car  track  between  four  and  five  feet,  the  defend- 
ant's liability  should  be  submitted  to  the  jury  where  the  evidence 
is  conflicting  as  to  when  or  how  the  plaintift*.  whose  hand  was 
mashed  by  the  collision,  came  to  grasp  the  window  post,  and  the 
justifying  necessity  for  so  doing. 

Pittsburg  and  ConnellsviUe  Railroad  Co.  vs,  Andrews^  39  Md.^  353, 
distinguished  from  this  case. 

Appeal  from  the  Court  of  Common  Pleas. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — At  the  trial  in  the  lower  Court  the  testi- 
mony on  both  sides  being  closed,  the  plaintiff  offered  two 

Note.  The  preaumptlon  of  negligence  from  occurrence  of  accidents  to  passen- 
gers and  others,  is  presented  with  a  full  review  of  the  authorities  In  a  note  to  Bar- 
nowsfd  vs.  HeUon,  {Mich.,)  15  L.  R.  A.,  33. 
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prayers,  which  the  Court  (Phblps,  J..)  granted.  The 
first  prayer  is  set  out  in  the  opinion  of  this  Court.  The 
second  as  to  the  matters  proper  to  he  considered  hy  the 
jury  in  estimating  the  damages  should  they  find  for  the 
plaintiflF,  is  omitted,  no  exception  being  taken  to  it  by 
the  defendant. 

The  defendant  offered  four  prayers.  The  first  and 
fourth  prayers  were  rejected  and  the  second  and  third 
were  granted.  The  rejected  prayers  of  the  defendant 
are  suflBciently  stated  in  the  opinion  of  this  Court.  The 
defendant  excepted  to  the  granting  of  the  plaintiff's 
first  prayer,  and  to  the  rejection  of  its  first  and  fourth 
prayers.  The  verdict  and  judgment  being  for  the  plain- 
tiff, the  defendant  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan^ 
Fowler,  Page,  Roberts,  Boyd,  and  Briscoe,  J. 

Nicholas  P.  Bond,  for  the  appellant. 

Isidor  Schoenberg,  and  *  Charles  W,  Field,  for  the 
appellee. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff,  whilst  a  passenger  on  one  of  the  defend- 
ant's  cars,  was  injured  in  the  hand,  in  consequence  of 
the  car  colliding  with  one  of  the  freight  cars  of  the 
Western  Maryland  Railroad  Company. 

It  appears  from  the  testimony  that  on  the  night  of 
September  9th,  1891,  the  plaintiff  took  passage  on  one 
of  the  defendant's  Centre  street  line  of  cars,  in  the  City 
of  Baltimore,  and  whilst  a  passenger  thereon,  the  car 
ran  off  the  track  at  the  east  end  of  Centre  street  bridge 
crossing  Jones'  Falls,  and  continued  off  the  track  with- 

*Tbe  Court  declined  to  bear  Mr.  Field,  deeming  It  unnecessary. 
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out  effort  on  the  part  of  the  driver  to  replace  it,  until 
it  had  ran  down  Centre  to  Front  street,  then  into  High 
street,  and  down  High  to  Hillen  street,  a  distance  of 
more  than  two  squares.  On  the  night  of  the  injury, 
just  at  the  street  corner,  where  the  car  makes  a  sharp 
turn  to  the  right  into  Front  street,  there  was  a  Western 
Maryland  box  freight  car  standing.  The  driver  of  the 
street  car  allowed  the  same  to  be  drawn  over  the  cobble 
stones  with  such  rapidity  that  the  rear  of  the  car  was 
thrown  around  so  far  to  the  left,  that  it  was  brought  into 
collision  with  the  freight  car,  thus  lacerating  and  mash- 
ing the  right  hand  of  the  plaintiff,  with  which,  at  the 
moment  of  accident,  he  was  holding  on  to  one  of  the 
uprights  or  sash  between  the  windows  of  the  car. 
When  he  first  took  hold  of  the  upright  or  sash,  is  one  of 
the  questions  of  importance,  which  this  appeal  presents, 
and  about  which  the  testimony  is  conflicting.  It  ap- 
pears from  the  testimony  offered  on  the  part  of  the  plain- 
tiff, that  the  car  was  densely  crowded;  passengers  were 
standing  in  the  aisle,  and  filling  the  rear  platform;  the 
car  was  jolting  heavily,  and  passengers  with  difficulty 
retained  their  seats  in  the  car.  The  plaintiff  in  his 
testimony  says:  *^That  he  just  took  hold  of  the  window 
when  the  car  got  off  the  track,  because  otherwise  he 
could  not  hold  himself;  that  was  the  first  time  he  had 
his  hand  on  the  window;  that  he  did  not  have  his  hand 
hold  of  the  window  before  that."  The  defendant  offered 
testimony  tending  to  show  that  the  plaintiff,  before, 
and  at  the  time  the  car  ran  off  the  track,  had  been  sit- 
ting with  his  elbow  resting  on  the  sill  of  the  window  of 
the  car,  and  his  hand  clasped  around  the  post  of  the 
window,  the  back  of  his  hand  being  outside  the  car. 
The  questions  which  have  been  discussed  before  us^ 
arise  on  the  exeption  to  the  granting  of  the  plaintiff's 
first  prayer,  and  to  the  rejection  of  the  defendant's  first 
and  fourth  prayers.     The  plaintiff's  first  prayer  presents 
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no  new  proposition  of  law,  and  has  on  more  than  one 
occasion  had  the  approval  of  this  Court. 

The  prayer  is  as  follows:  **If  the  jury  believe  that 
the  plaintiff  was  a  passenger  on  one  of  the  defendant's 
cars,  and  whilst  being  carried  therein,  was  injured  by 
a  collision  of  said  car  with  a  railroad  car  on  another 
track,  close  to  defendant's  track,  then  the  presumption 
is,  that  the  injury  resulted  from  the  negligence  of  the  de- 
fendant, and  the  plaintiff  is  entitled  to  recover,  unless 
the  defendant  shows  that  said  injury  did  not  result  from 
its  negligence,  or  that  the  accident  could  have  been 
avoided  by  the  exercise  of  ordinary  care  on  the  part  of 
the  plaintiff." 

The  criticism  which  has  been  indulged  in  with  respect 
to  this  prayer  is  rather  hypercritical  than  sound  or  prac- 
tical. It  is  contended  that  the  prayer  (except  for  unim- 
portant verbal  alterations)  is  the  same  as  that  passed 
upon,  and  condemned  by  this  Court,  in  Pittsburg  dt  Con- 
nelisvUle  B.  R.  Co,  vs.  Andrews,  39  itfrf.,  353.  But  this 
is  an  error.  The  prayer  in  the  Andrews  Case  was  dis- 
approved because  it  failed  to  instruct  the  jury  as  to  the 
effect  of  contributory  negligence  on  the  part  of  the 
plaintiff.  The  Court  there  says:  '*No  doubt  the  Court 
intended  the  last  clause  of  its  first  instruction  as  a  modi- 
fication of  this  prayer,  but  as  the  two  stand,  and  upon 
the  assumption  there  was  no  error  in  that  given  by  the 
Court,  there  seems  to  be  a  plain  inconsistency  between 
them  well  calculated  to  confuse  and  mislead  the  jury." 
The  last  clause  of  the  Court's  instruction  in  the  Andrews 
Case  is  similar  in  all  material  respects,  with  the  last 
clause  of  the  plaintiff's  first  prayer  in  this  case,  and,  we 
think  announces  the  law  correctly.  The  defendant's 
first  prayer  was  properly  rejected,  because  it  is  based 
upon  a  state  of  facts  not  found  in  the  record.  To  say 
that  the  contributory  negligence  of  the  plaintiff  appears 
from  the  uncontradicted  evidence  in  the  case  is  simply 
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to  ignore  the  manifest  meaning  of  the  plaintiff's  testi- 
mony, which  flatly  contradicts  the  testimony  of  the 
defendant  in  every  material  respect. 

In  the  Andrews  Case,  supra,  page  352,  the  Court,  com- 
menting upon  this  question,  says:  ^'Itmust  be  observed 
however,  that  while  it  is  admitted  the  plaintiff's  arm 
was  out  of  the  window  at  the  time  of  the  accident,  there 
is  a  conflict  of  testimony  as  to  how  it  came  to  be 
thus  exposed,  whether  as  stated  by  the  plaintiff"  or  by 
the  witnesses  for  the  defence.  This  question  of  fact  it 
is  the  undoubted  province  of  the  jury  to  determine,  and 
upon  the  weight  of  evidence  in  this  respect,  it  is  not 
our  province  to  express  any  opinion." 

We  are  of  opinion  that  the  defendant's  fourth  prayer 
was  properly  rejected.  By  this  instruction  the  Court 
was  requested  to  say,  that  if  under  the  circumstances 
detailed  in  the  record,  the  plaintiff"  took  hold  of  the  post 
of  the  window  sash,  &c.,  and  kept  his  hand  in  the  same 
position,  until  the  happening  of  the  injury  complained 
of;  and  that  the  injury  complained  of  would  not  have 
occurred,  if  the  plaintiff  had  not  so  had  his  hand  outside 
of  said  car,  &c.,  then  the  verdict  of  the  jury  must  be  for 
the  defendant,  unless  they  shall  find  that  there  was  some 
controlling  or  justifying  necessity  for  the  plaintiff  so  to 
put  and  keep  his  hand  on  the  outside  of  said  car,  and 
there  is  no  evidence  in  the  case  of  any  such  controlling  or 
justifying  necessity  or  cause.  In  this  instruction  we  have 
substantially  the  same  question  which  is  presented  by 
the  preceding  prayer,  and  for  like  reasons  already 
assigned,  we  might  dispose  of  the  exception  without 
further  comment.  The  question  is,  however,  important 
in  view  of  the  fact  that  street  car  travel  has  become  very 
common,  and  of  recognized  convenience  and  comfort.  It 
would  very  soon  cease  to  be  either  convenient  or  com- 
fortable if  the  drivers  or  managers  of  cars  were  to  be 
permitted  to  adopt  cobble  stones  for  tracks,  especially 
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when  cars  are  overcrowded.  No  reasonable  excuse  can 
be  assigned  for  the  conduct  of  the  driver  of  the  car,  on 
which,  the  plaintiff  was  injured,  in  allowing  the  same 
to  remain  off  the  track  for  two  squares,  without  effort  on 
his  part  to  replace  it.  The  question  of  contributory 
negligence  vd  non,  must  depend  upon  the  facts  of  each 
particular  case.  There  is  no  arbitrary  rule  by  which  all 
cases  are  to  be  classified  and  determined.  Whilst  it  has 
been  generally  held  to  be  the  correct  doctrine,  that  where 
one,  as  in  the  Andrews  Case,  allows  his  arm  or  elbow  to 
protrude  from  the  window  of  a  moving  car,  and  is  in- 
jured thereby,  he  is  not  entitled  to  recover  for  the 
reason  that  his  negligence  has  directly  contributed  to 
pioduce  the  injury.  But  the  facts  of  this  case  are 
materially  variant  from  those  to  be  found  in  the  An- 
drews Case,  and  the  other  cases  where  the  same  doctrine 
is  held.  Here  we  have  a  street  car  off  the  track,  driven 
rapidly  over  cobble  stones  for  two  squares,  loaded  beyond 
its  reasonable  capacity,  its  aisle  and  platform  crowded, 
colliding  with  a  freight  car  standing  on  a  switch  of  the 
Western  Maryland  Railroad  Company,  distant  from  the 
street  car  track  between  four  and  five  feet,  which  could 
have  been  seen  by  the  driver,  if  properly  attentive  to  his 
duty,  and  no  effort  made  on  his  part  to  replace  the  car 
on  its  proper  track,  by  which  the  accident  could  have 
been  avoided.  This  describes  a  case  of  negligence  pure 
and  simple.  As  to  when  or  how  the  plaintiff  came  to 
grasp  the  window  post,  and  the  justifying  necessity  for 
so  doing,  the  testimony  is  conflicting,  but  it  must  have 
happened  either  according  to  the  plaintiff's  statement  or 
that  of  the  defendant's  witnesses,  and,  under  the  circum- 
stances, the  question  was  solely  for  the  determination  of 
the  jury,  and  beyond  the  province  of  the  Court  to  deter- 
mine. Pittsburg  &  Connellsville  R,  B.  Co.  vs.  Andrews y 
39  Jfd,  353. 

We  think  the  Court  below  has  correctly  announced  the 
law,  and  given  to  the  defendant  all  the  law  to  which  it 
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was  entitled.     We   find   no  error  in  the  rulings  below 
and  therefore  affirm  the  judgment. 

Judgment  affirmed. 
(Decided  23rd  January,  1894.) 


William  A.  Bond  vs.  State  of  Maryland. 

Criminal  law — Sentence  to  House  of  Correction — I'itle  of  Act. 

Section  310  of  Article  27  of  the  Code,  providing  for  imprisonment 
in  the  House  of  Correction  when,  under  existing  law,  the  con- 
victed person  is  liable  to  he  sentenced  to  imprisonment,  either 
in  jail  or  penitentiary,  for  a  period  not  less  than  two  months^ 
and  not  exceeding  one  year,  does  not  conflict  with  section  313 
of  the  same  Article,  which  provides  for  imprisonment  in  the  same 
place  in  a  class  of  misdemeanors  which  are  punishable  only  by 
imprisonment  in  jail,  or  by  both  fine  and  imprisonment  therein 
without  limitation  as  to  the  length  of  imprisonment,  and  a  per- 
son convicted  of  assault  and  battery,  a  misdemeanor,  for  which 
no  statute  other  than  section  313  itself,  prescribes  a  penalty ^ 
may  be  sentenced  under  said  section  to  imprisonment  in  the 
House  of  Correction  for  eighteen  months. 

The  Act  of  1874,  ch.  233,  entitled  ''An  Act  to  establish  the  Mary- 
land House  of  Correction,"  is  not  in  violation  of  section  29  of 
Article  3  of  the  Constitution,  which  provides  that  **every  law 
enacted  by  the  General  Assembly  shall  embrace  but  one  subject, 
and  that  shall  be  described  in  its  title." 

Appeal  as  upon  Writ  of  Error,   from  the  Circuit 
Court  for  Carroll  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  and  Boyd,  J. 
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D.  N,  Henning,  for  the  appellant. 

John  Prentiss  Poe,  Attorney-General,  (with  whom  was 
Charles  E.  Fink,  State's  Attorney  for  Carroll  County,  on 
the  brief,)  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  in  the  Circuit 
Court  for  Carroll  County  of  an  assault  and  battery. 
Judgment  was  duly  entered,  and  he  was  sentenced  to 
the  House  of  Correction  for  eighteen  months.  The  case 
is  here  on  writ  of  error,  and  it  is  contended  on  his  behalf: 
First,  that  having  been  sentenced  under  either  section 
310  or  section  313  of  Article  27  of  the  Code,  the  sen- 
tence is  illegal  and  void,  because  these  sections  are  re- 
pugnant and  totally  inconsistent,  and  cannot  therefore 
be  enforced;  and,  second,  that  the  Act  by  which  these 
sections  were  enacted  by  the  Legislature  is  in  violation 
of  section  29  of  Article  3  of  the  Constitution  of  Mary- 
land, which  provides  that  every  law  enacted  by  the  Gen- 
eral Assembly  shall  embrace  but  one  subject,  which 
shall  be  described  in  its  title. 

We  discover  no  conflict  whatever  between  these  two 
sections.  Section  310  provides  that  Courts  may  sentence 
to  imprisonment  in  the  House  of  Correction,  when,  under 
existing  law  of  the  State,  the  convicted  person  is  liable 
to  be  sentenced  to  imprisonment  either  in  jail  or  peniten- 
tiary, for  a  period  not  less  than  two  months  and  not  ex- 
ceeding one  year;  while  section  313  provides  for  imprison- 
ment in  the  House  of  Correction  in  a  class  of  misdemean- 
ors which,  under  the  laws  of  this  State,  are  punishable 
only  by  imprisonment  in  jail,  or  by  both  fine  and  impris- 
onment therein — the  period  of  such  imprisonment  not 
being  by  existing  law  limited.  Of  course,  therefore, 
when  the  time  of  imprisonment  is  limited  under  exist- 
ing law  to  not  less  than  two  months  nor  more  than  one 
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year,  the  Court  may,  under  section  310,  sentence  to  the 
House  of  Correction  for  the  time  provided  by  such  exist- 
ing law;  but  when  the  time  is  not  limited  by  the  law  of 
•this  State,  but  such  law  does  provide  punishment  by 
imprisonment  in  jailor  by  fine  and  imprisonment  in  jail, 
the  Court  may,  under  section  313,  sentence  to  the  House 
of  Correction  for  a  period  not  less  than  two  months.  In 
this  case  the  plaintiff  in  error  was  convicted  of  assault 
and  there  being  no  existing  law  (except  the  common 
law)  which  prescribes  any  penalty  for  assault  except 
section  313  itself,  and  there  being  no  law  restricting  the 
punishment  for  assault  to  imprisonment  for  a  period 
not  less  than  two  months  and  not  exceeding  one  year, 
he  was  properly  sentenced  to  imprisonment  in  the  House 
of  Correction  for  eighteen  months  under  section  313, 
unless  there  be  some  force  in  the  other  objection,  namely, 
that  the  title  of  the  Act  of  1874,  chapter  233,  by  which 
the  House  of  Correction  was  established,  does  not  comply 
with  the  requirements  of  section  27  of  Article  3  of  the 
Constitution. 

The  title  is,  ''An  Act  to  Establish  the  Maryland 
House  of  Correction."  Now,  unless  we  are  to  hold  that 
it  must  set  forth  all  the  details  contained  in  the  many 
sections  of  the  Act,  the  title  would  seem  to  be  suffi- 
ciently comprehensive  under  the  liberal  construction  we 
have  so  often  given  this  section  of  the  Constitution. 
But  in  addition  to  this,  these  sections,  as  they  now  stand, 
were  adopted  and  confirmed  by  the  Act  of  the  Legisla- 
ture adopting  the  Code. 

Rulings  affirmed, 
(Decided  23rd  January,  1894.) 
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Ruben  F.  Bittlb  vs.  State  of  Maryland. 

Attempt  to  Murder — Indictment 

An  indictment  charging  that  the  traverser  did  attempt  to  commit 
an  offence,  to  wit  to  poison  A.  and  in  such  attempt  did  a  certain 
overt  act  towards  the  commission  of  said  offence,  to  wit,  did 
deliver  knowingly  and  wilfully  to  A.  a  pill  containing  a  large 
quantity  of  deadly  poison,  and  did  solicit,  and  incite  the  said  A. 
to  swallow  it,  with  intent  to  kill  and  murder  the  said  A.  suffi- 
ciently charges  an  attempt  to  murder  hy  poison. 

Appeal  as  upon  Writ  of  Error,  from  the  Circuit 
Court  for  Carroll  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  and  Boyd,  J. 

Z>.  N,  Henning,  for  the  appellant. 

The  second  count  of  the  indictment  does  not  charge 
the  crime  of  attempting  to  poison  under  the  Maryland 
statute  punishing  the  offence.  In  Rex  vs,  Cadman^  cited 
in  Arch.  Cr.  Pr,  and  PL^  259,  where  poison  was  adminis- 
tered, and  taken  into  the  mouth,  but  not  swallowed,  it 
was  held  not  sufficient  to  support  an  indictment  for 
poisoning;  but  Archbold  says,  *Mt  seems,  being  taken 
into  the  mouth,  it  would  support  an  indictment  for  an 
attempt  to  poison." 

In  Regina  vs.  Williams,  1  Car.  dt  Kir.,  539,  where  A 
gave  poison  to  B,  with  directions  to  administer  it  to  C, 
and  B  handed  it  to  C  and  told  him  of  his  instructions 
from  A,  it  was  held  there  was  no  attempt  to  poison  by  A. 

An  indictment  charging  C  with  delivering  poison  to 
B,  with  instructions  to  put  it  into  the  coflFee  of  A,  B  not 


Digitized  by 


Google 


JANUAKY   TERM,   1894.  527 

Bittle  vs.  State. 

consenting,  was  -held  bad,  as  charging  an  attempt  to 
poison.     Hicks  vs.  Commonwealth,  86  Fa.,  223. 

An  indictment  charging  the  delivery  of  poison  to  a 
person  and  soliciting  him  to  place  it  in  the  spring  of  a 
certain  party,  and  not  done,  held  bad  as  an  indictment 
for  attempting  to  poison;  but  a  count  in  the  same  indict- 
ment, charging  the  same  facts  as  a  solicitation  to  com- 
mit an  offence  at  common  law,  held  good.  Stabler  vs. 
Commonwealth,  95  Pa.  St.  B.,  318. 

In  State  vs.  Bowers,  35  S.  C,  262,  it  was  decided 
that  a  solicitation,  accompanied  with  delivery  of  the 
means  to  commit  a  felony,  and  rejected,  would  not  sup- 
port a  charge  of  an  attempt  to  commit  the  offence,  but 
would  support  a  charge  of  soliciting  the  commission  of 
an  offence,  as  a  common  law  misdemeanor. 

In  this  case  the  solicitation  was  of  the  person  alleged 
intended  to  be  poisoned,  and,  for  all  that  appears,  with 
her  knowledge  of  the  fact.  The  authorities  on  the  sub- 
ject are  scarce,  but  it  is  submitted  on  the  law  and 
authorities  cited,  that,  although  the  offence  charged  in 
this  indictment  might  be  a  misdemeanor  at  common 
law,  it  will  not  justify  a  conviction  under  the  indictment 
in  this  case,  and  that  no  case  of  a  conviction  for  an 
attempt  can  be  found  under  like  circumstances. 

John  Prentiss  Poe,  Attorney-General,  (with  whom  was 
Charles  E.  Fink,  State's  Attorney  for  Carroll  County  on 
the  brief,)  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  Carroll 
County.  The  plaintiff  in  error  was  indicted  in  the 
Court  below.  He  demurred  to  the  indictment,  which 
contains  three  counts.  The  demurrer  was  sustained  as  to 
the  first  and  third  counts,  and  overruled  as  to  the  second, 
on  which  he  was  tried  before  the  Court  without  the  aid 


Digitized  by 


Google 


528  MARYLAND   REPORTS. 

Bittle  vs.  State. 

of  a  jury,  convicted  and  sentenced  to  the  penitentiary  for 
four  years. 

The  errors  alleged  are,  First,  because  it  was  decided 
that  the  second  count  suflSciently  alleged  a  criminal 
offence  against  the  laws  of  this  State;  and,  Second,  be- 
cause it  was  held  that  said  count  sufficiently  alleges  an 
attempt  to  murder  by  poison. 

It  seems  to  us  too  clear  for  controversy  that  the  Court 
below  was  entirely  correct.  The  count  in  question  is  as 
follows,  and  charges  that  the  plaintiff  in  error  *'did 
attempt  to  commit  an  offence  prohibited  by  law,  to  wit, 
did  attempt  to  poison  one  Ida  S.  Angel,  then  and  there 
being,  and  in  such  attempt  did  then  and  there  do  a  cer- 
tain overt  act  towards  the  commission  of  said  offence, 
to  wit,  did  then  and  there  furnish,  supply,  and  deliver, 
knowingly  and  wilfully,  to  the  said  Ida  S.  Angel,  one 
pill,  containing  a  large  quanity  of  a  certain  deadly 
poison  called  arsenite  of  copper,  commonly  known  as 
Paris  green,  to  wit,  three  and  fifty-four  one-hundredth 
grains  of  said  arsenite  of  copper,  and  did  then  and  there 
unlawfully  and  wickedly  advise,  solicit,  and  incite  her, 
the  said  Ida  S.  Angel,  to  take  and  swallow  the  said  pill 
containing  the  said  quantity  of  said  deadly  poison,  with 
intent  thereby  then,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  her,  the  said  Ida  S.  Angel,  to  kill 
and  murder,  contrary  to  the  form  of  the  Act  of  Assembly. " 

Since  the  case  of  Lamb  vs.  The  State,  67  3Id.,  524,  it 
is  settled  law  here  that  the  bare  act  of  solicitation  to 
commit  a  misdemeanor  is  not  in  itself  an  indictable 
offence.  But  that  question  is  not  here  involved.  The 
crime  with  which  the  plaintiff  in  error  is  here  charged 
with  having  attempted  to  commit  is  a  felony,  and  the 
solicitation  is  only  one  of  the  acts  constituting  the 
attempt.  The  other  act  is  the  actual  delivery  of  the 
deadly  poison  with  the  intent  thereby  wilfully  to  murder. 
If  this  be  not  attempt  to  murder  by  poison  it  would  be 
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difficult  to  make  one  without  actually  perpetrating  the 
crime  itself.  We  think  the  overt  act,  as  well  as  the 
attempt  to  commit  a  felony,  is  sufficiently  alleged  in  the 
second  count.' 

Biding  affirmed, 
(Decided  23rd  January,  1894.) 


Harrison  Hopper  vs.  John  H.  Callahan. 
Sale — Instruction— Separate  deed  of  Married  woman. 

Where  the  purchaser  of  a  farm  and  certain  personal  property 
thereon,  from  a  man  and  his  wife,  employed  the  hushand  to  attend 
to  the  farm  for  him,  the  fact  that  the  personal  property  was  in 
the  possession  of  the  wife  with^the  owner^s  concurrence,  would 
not  authorize  a  reasonable  inference  that  she  had  a  right  to  sell 
it;  and  a  person  purchasing  such  property  from  her,  without  the 
necessary  evidence  of  her  right  to  sell  it,  would  have  to  take  the 
consequences  of  his  own  improvidence. 

An  instruction  that  the  plaintiff  in  replevin  could  recover  on  a 
temporary  right  of  possession,  although  the  title  to  the  property 
was  in  another  person,  should  be  refused  for  failing  to  inform  the 
jury  what  facts  in  evidence  would  establish  a  temporary  right  of 
possession  against  the  owner. 

A  bill  of  sale  of  property  belonging  to  a  married  woman  executed 
without  joining  her  husband,  is  void  under  section  2  of  Article 
45  of  the  Code. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
The  case  is  stated  in  the  opinion  of  the  Court. 

Firsts  Second,  and  Third  Exertions  are  set  out  in  the 
opinion  of  the  Court. 

34  V.   78 
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Fourth  Exception, — The  plaintiff  offered,  among  others^ 
the  following  prayers: 

1.  That  under  the  pleadings  and  evidence  in  this 
case,  the  verdict  of  the  jury  as  to  the  fifty-four  head 
of  sheep  and  thirty-eight  head  of  lambs,  must  be  for 
the  plaintiff. 

4.  If  the  jury  find  that  Margaret  Callahan,  from  the 
year  1884  to  1889,  was  in  possession  and  control  of  the 
personal  property  on  the  Aberdeen  farm, by  and  through 
the  concurrence  of  the  defendant;  and  that  in  the  year 
1889,  the  plaintiff,  for  valuable  consideration  and  with- 
out notice  of  any  claim  by  defendant,  acquired  posses- 
sion to  same;  and  if  they  find  that  the  possession 
and  control  by  plaintiff'  over  said  personal  property  con- 
tinued up  to  the  time  the  distraint  was  laid,  referred  to 
in  the  evidence,  then  the  jury  may  find  their  verdict 
for  the  plaintifl'  for  the  said  goods  mentioned. 

6.  The  plaintiff  in  replevin,  in  order  to  entitle  him 
to  recover,  need  only  show  that  the  right  of  possession 
of  the  property  was  in  him  at  the  time  of  the  issuing 
of  the  writ,  even  though  said  right  of  possession  is 
only  temporary,  and  the  title  to  the  property  is  in  an- 
other. 

The  defendant  prayed  the  Court  to  instruct  the  jury 
as  follows: 

That  if  the  jury  shall  find  from  the  evidence  that  the 
articles  of  personal  property  named  in  the  writ  of  replevin 
and  the  declaration,  except  the  sheep  and  lambs,  were 
sold  and  delivered  to  the  defendant  by  Timothy  Calla- 
han and  his  wife,  Margaret  Callahan,  in  the  year  1884, 
and  that  the  defendant  took  possession  of  the  same  and 
kept  possession  and  control  of  the  same  until  1889,  and 
that  he  then  gave  to  the  plaintiff,  John  Callahan,  the 
possession  of  the  same,  under  an  agreement  that  he, 
Callahan,  should  take  possession  of  said  personal  prop- 
erty and  the  farm  where  they  then  were,  upon  paying  to 
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the  defendant  annually  the  interest  on  the  sum  of  $7,500, 
or  any  lesser  sum,  the  taxes  and  other  expenses  of  said 
farm;  and  shall  further  find  that  said  John  Callahan 
took  possession  of  said  property  under  such  agreement, 
but  failed  to  pay  the  defendant  any  such  interest,  to  pay 
the  taxes  on  said  property,  then  the  verdict  of  the  jury 
must  be  for  the  defendant  for  such  of  the  articles  of  prop- 
erty replevied  in  this  case,  as  they  may  so  believe  were  so 
bought  by  and  delivered  to  the  defendant,  and  were  by 
him  so  above  delivered  into  the  possession  of  the  plain- 
tiff, although  the  jury  may  believe  from  the  evidence  thai 
the  possession  of  said  property  was  obtained  by  the  plain- 
tiff from  his  mother  and  father  in  1889,  as  testified  to  by 
him. 

The  Court  (Burke,  J.,)  granted  the  first,  fourth  and 
sixth  prayers  of  the  plaintiff,  and  refused  to  grant  the 
prayer  of  the  defendant  as  offered,  but  granted  it  after 
striking  therefrom  the  words  in  italics.  The  defendant 
excepted  to  the  granting  of  the  plaintiff's  fourth  and 
six  prayers,  and  to  the  refusal  to  grant  his  own  prayer 
without  modification.  The  verdict  and  judgment  were 
for  the  plaintiff,  and  the  defendant  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  and  Boyd,  J. 

Osborne  L  YeUptt,  (with  whom  was  John  L  Yellott,  on 
the  brief,)  for  the  appellant. 

Thomas  Foley  Eisky,  and  D.  G.  Mcintosh^  (with  whom 
were  Wm,  H.  Harlan,  and  J,  Edwin  Webster,  on  the 
brief,)  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 
Callahan  brought  an  action  of  replevin  against  Hop- 
per for   the   recovery   of    certain    goods  and   chattels. 
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There  was  a  count  in  the  detinuit  and  one  in  the  detinet. 
The  case  was  tried  on  issues  under  the  first  named 
count.  The  articles  about  which  there  was  a  contest 
were  such  as  are  necessary  or  useful  for  the  successful 
management  of  a  farm.  There  had  been  a  distraint  for 
rent;  the  plaintiflF  replevied;  and  there  was  an  avowry 
by  defendant  which  was  afterwards  withdrawn.  The 
pleas  were  non  cejdt,  and  property  in  the  defendant;  there 
was  another  plea  which  seems  to  have  been  withdrawn. 
The  verdict  and  judgment  being  for  the  plaintiflf,  the 
defendant  appealed. 

There  was  no  controversy  about  the  title  of  the  plain- 
tiff to  a  number  of  sheep  and  lambs  which  were  included 
in  the  property  replevied.  The  evidence  in  his  behalf 
tended  to  prove  that  the  other  goods  and  chattels  re- 
plevied were  on  a  farm  in  Harford  County;  that  they 
belonged  to  his  mother,  and  were  sold  by  her  to  him, 
and  that  the  possession  was  delivered  to  him  by  her  and 
her  husband.  The  evidence  for  the  defendant  tended  to 
prove  that  in  the  year  eighteen  hundred  and  eighty-four, 
several  years  before  the  alleged  sale  to  the  plaintiff,  he 
bought  the  farm,  and  the  personal  property  on  it  (being 
the  goods  and  chattels  now  in  controversy)  from  Timothy 
Callahan  and  Margaret  his  wife,  (the  father  and  mother 
of  plaintiff,)  and  that  they  delivered  to  him  the  posses- 
sion of  the  real  and  personal  property;  and  that  after 
this  purchase,  Timothy  Callahan  attended  to  the  busi- 
ness of  the  farm  for  him;  and  that  in  the  year  eighteen 
hundred  and  eighty-nine,  the  defendant  rented  the  farm 
and  everything  on  it  to  the  plaintiff.  The  defendant 
admitted  that  the  deed  for  the  farm  was  intended,  to  a 
great  extent,  as  a  security  for  money  due  him  by  Tim- 
othy Callahan.  There  was  also  evidence  on  behalf  of 
the  plaintiff  tending  to  prove  that  from  eighteen  hun- 
dred and  eighty-four  to  eighteen  hundred  and  eighty- 
nine,  the  defendant  never  exercised  any  control  over  the 
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personal  property  on  the  farm;  and  that  it  was  during 
that  time  in  the  possession  and  under  the  control  of 
Timothy  and  Margaret  Callahan.  The  plaintiff  testi- 
fied that  the  property,  both  real  and  personal,  was  held 
by  his  father  and  mother  until  eighteen  hundred  and 
eighty-nine,  and  was  managed  by  his  father.  The 
defendant  took  three  bills  of  exception  to  the  rejec- 
tion of  testimony,  and  one  to  the  ruling  of  the  Court  on 
prayers  for  the  instruction  of  the  jury.  The  Court 
granted  three  prayers  in  behalf  of  the  plaintiff,  and 
refused  one  asked  in  behalf  of  defendant.  We  will  con- 
sider the  prayers  before  stating  the  exceptions  to  evi- 
dence. The  plaintiff's  first  prayer  asked  a  verdict  for  the 
sheep  and  lambs  before  mentioned,  and  was  not  objected 
to.  The  second  prayer  (marked  four)  maintained  that 
if  Margaret  Callahan  from  eighteen  hundred  and  eighty 
four  to  eighteen  hundred  and  eighty-nine,  was  in  posses- 
sion and  control  of  the  personal  property  above  men- 
tioned by  and  through  the  concurrence  of  the  defend- 
ant, and  that  the  plaintiff  in  the  year  eighteen  hundred 
and  eighty-nine,  for  valuable  consideration  and  without 
notice  of  any  claim  by  defendant  acquired  possession  of 
it,  and  held  possession  and  control  of  it  until  the  dis- 
traint was  laid,  then  the  jury  might  find  a  verdict  for 
the  plaintiff  for  said  goods.  This  prayer  was  granted, 
and  the  defendant  excepted. 

It  will  be  observed  that  this  prayer  does  not  require 
the  jury  to  negative  the  defendant's  title,  although  evi- 
dence had  been  given  in  support  of  it.  On  the  contrary, 
it  proceeds  on  the  theory  that  even  if  he  had  a  good  title 
to  the  personal  property,  the  plaintiff  could  acquire  a 
good  possessory  title  by  purchase  for  a  valuable  consid- 
eration from  Margaret  Callahan,  if  she  was  in  possession 
and  control  of  it  by  defendant's  concurrence.  According 
to  the  general  rule  of  law  in  regard  to  sales  of  chattels 
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has  himself,"  and  a  bona  fide  purchaser  succeeds  only  to 
the  rights  of  his  vendor.  There  are  some  exceptions  to 
this  rule,  which  are  as  well  recognized  and  established 
as  the  rule  itself.  When  the  owner  of  goods  has  put  in 
possession  of  another  person  such  evidence  of  the  righ* 
of  selling  them  as  would,  according  to  the  ordinary  and 
common  course  of  business,  establish  a  right  of  disposal, 
a  sale  to  a  bona  fide  purchaser  without  notice  will  divest 
his  title.  He  is  surely  bound  by  his  own  act,  when  he 
holds  out  to  the  public  a  third  person  as  one  having 
competent  authority  to  make  sales.  But  it  is  not  held 
that  mere  possession  of  goods  will  justify  the  inference 
that  the  possessor  has  the  right  to  sell  them.  The  infer- 
ence must  be  a  natural  and  obvious  deduction  from  the 
circumstances  of  the  case  according  to  the  usages  of 
business.  Where  goods  were  delivered  to  a  person  whose 
common  business  was  to  sell,  it  was  held  that  an  auth- 
ority to  sell  might  be  implied.  But  it  is  also  held  that 
no  such  authority  would  be  conferred  by  entrusting  them 
to  a  person  whose  business  was  of  a  different  nature; 
for  instance,  where  a  watch  is  given  to  a  watchmaker  to 
be  repaired,  an  authority  to  sell  cannot  justly  be  sup- 
posed. In  Hoare  vs.  Parker^  2  Term  Reports,  376,  a 
widow  had  pawned  plate,  in  which  she  only  had  a  life 
interest  under  her  husband's  will,  but  the  pawnee  had 
no  notice  that  her  interest  was  limited.  It  was  held 
that  the  lien  for  the  money  advanced  on  the  pledge  was 
void  against  the  remainder-man  after  the  widow's  death. 
The  Court  said:  *'This  point  is  clearly  established,  and 
the  law  must  remain  as  it  is,  till  the  Legislature  think 
fit  to  provide,  that  the  possession  of  such  chattels  shall 
be  a  proof  of  ownership."  We  think  that  these  princi- 
ples are  clearly  declared  in  Saltus  vs.  Everett,  20  Wendell, 
267,  and  in  Levi  vs.  Booth,  58  Md.,305.  If  Hopper  bought 
the  farm  and  this  personal  property  from  Timothy  Cal- 
lahan and  his  wife,  and  employed  Timothy  to  attend  to 
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the  farm  for  him,  the  fact  that  the  chattels  were  in  the 
possession  of  Mrs.  Callahan  by  the  defendant's  concur- 
rence could  not  authorize  a  reasonable  inference  that 
«he  had  a  right  to  sell  them.  The  circumstances  of 
the  possession  are  very  far  removed  from  those  which 
in  Saltus  V8,  Everett,  and  Levi  V8,  Booth,  are  mentioned 
as  giving  an  apparent  right  of  property,  or  right  of 
disposal.  When  a  man  is  in  charge  of  a  farm  for  the 
owner,  it  is  not  at  all  strange  that  his  wife  should  have 
the  possession  and  control  of  the  personal  property  on  it. 
Certainly  it  could  not  justly  be  said  that  the  owner  had 
^iven  her  the  apparent  authority  to  sell  it.  It  is  not 
the  common  business  of  persons  who  are  placed  in 
■charge  of  farms  to  sell  the  personal  property  which  the 
owners  confide  to  their  custody  for  the  ordinary  and 
necessary  requirements  of  farms.  Persons  who  purchase 
such  property  from  them  without  the  necessary  evidence 
of  their  right  to  sell,  must  take  the  consequences  of  their 
own  improvidence.  We  think  that  the  Court  committed 
an  error  in  granting  this  prayer.  The  defendant's 
prayer  set  forth  his  title  as  alleged  in  the  evidence 
oifered  by  him,  and  asked  a  verdict  on  the  hypothesis  of 
its  truth,  notwithstanding  the  finding  of  the  facts  in 
the  plaintiff*'s  prayer  just  mentioned.  From  what  we 
have  said  it  will  be  seen  that  this  prayer  ought  to 
have  been  granted  without  modification.  But  the  Court 
modified  it,  by  striking  out  the  reference  to  the  facts 
embodied  in  the  plaintiff*'s  prayer.  The  plaintifi*'s 
prayer  marked  '^six"  is  entirely  abstract;  the  princi- 
ples stated  in  it  were  correct,  but  they  ought  to  have 
been  applied  to  the  facts  in  evidence,  and  the  jury 
ought  to  have  been  informed  what  facts  were  left  to  their 
finding.  In  the  form  in  which  it  was  offered,  it  left  the 
jury  to  apply  the  law  to  the  evidence  according  to  their 
own  unaided  judgment,  and  it  was  well  calculated  to 
perplex  and  mislead  them.     When  they  v^xe  told  that 
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the  plaintiff  could  recover  on  a  temporary  right  of  pos- 
session, although  the  title  to  the  property  was  in  another 
person,  they  ought  further  to  have  been  informed  what 
facts  in  evidence  would  establish  a  temporary  right  of 
possession  against  the  owner. 

As  the  case  must  be  remanded  for  a  new  trial,  it  is 
proper  to  decide  all  the  exceptions.  The  first  and  second 
exceptions  were  taken  to  the  refusal  of  the  Court  to 
admit  in  evidence  a  paper-writing  called  in  the  record  a 
^^bill  of  sale."  It  purported  to  have  been  executed  by 
Mrs.  Callahan  without  the  joinder  of  her  husband,  and 
to  have  been  acknowledged  before  a  justice  of  the  peace 
of  the  City  of  Baltimore;  but  it  had  not  been  recorded. 
Supposing  the  chattels  embraced  in  this  instrument 
belonged  to  Mrs.  Callahan,  she  and  her  husband  might 
have  conveyed  them  by  their  joint  deed,  as  provided  in 
Article  45,  section  2,  of  the  Code;  but  her  own  separate 
deed  is  not  within  the  statute.  It  was  not  the  purpose 
of  this  section  to  prevent  husband  and  wife  from  dis- 
posing of  her  chattels  by  a  sale  in  the  ordinary  way 
without  deed  or  writing  (  Whitridge  V8,  Barry,  42  Md,y 
151);  but  in  cases  where  a  deed  is  made,  as  it  authorize* 
only  a  joint  deed,  the  wife's  separate  deed  stands  as  it  did 
before  the  statute  was  made;  that  is  to  say,  it  is  void. 
There  was  a  subscribing  witness  to  the  instrument  who 
was  dead  at  the  time  of  the  trial,  and  his  hand-writing 
was  proved;  this  proof  would  have  been  sufficient  to 
entitle  the  writing  to  be  read  in  evidence,  if  the  contract 
had  been  such  as  the  married  woman  was  competent  to 
make.  She  and  her  husband  could  jointly  sell  her  chat- 
tels without  writing;  and  if  they  had,  both  acting  to- 
gether, sold  them  at  the  time  this  paper-writing  was  exe- 
cuted, the  sale  would,  of  course,  have  been  valid;  but 
the  paper-writing  would  neither  have  added  to,  nor  de- 
tracted from,  the  efficacy  of  the  sale.  In  the  third  excep- 
tion, the  defendant  offered  to  prove  that  after  the  sale 
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to  him  by  Callahan  and  wife,  they  fully  recognized  and 
assented  to  his  purchase  and  possession  of  the  property, 
and  that  she  acquiesced  in  all  that  her  husband  had 
done  in  delivering  the  possession  to  him;  the  Court  ruled 
that  the  witness  must  ^*  limit  his  answer  to  Mrs.  Calla- 
han's knowledge  as  to  defendant's  possession  of  the  prop- 
erty, and  her  acts  and  declarations  concerning  the  trans- 
action;" the  witness  thereupon  testified  that  "Mrs.  Cal- 
lahan knew  that  he  had  possession  of  the  personal  prop- 
erty, and  assented  to  his  possession  and  made  no  objec- 
tion," and  this  evidence  went  to  the  jury.  We  are 
unable  to  see  in  what  way  the  defendant  was  injured  by 
this  ruling. 

For  the  errors  in  respect  to  the  prayers,  the  judgment 
must  be  reversed,  and  a  new  trial  awarded. 

Reversed,  and  new  trial, 
(Decided  23rd  January,  1894.) 


David  F.  Kuykendall  and  Althea  Louisa,  his 
Wife  vs. .  Alexander  Shaw  and  Chris- 
tian Devries,  Executors  and  Trustees  vs. . 

J.  Semmes  Devecmon,  and  others  vs, . 

Construction  of  Will—Nature  of  Estate—Effect  of  Renun- 
ciation by  Widow — Rights  of  Legatee. 

Where  a  will  bequeathed  certain  bonds,  and  deposits  in  Savings 
Banks,  to  the  testator's  daughter,  subject  to  an  executory  devise 
to  his  sister,  the  daughter,  claiming  under  the  will,  is  not  entitled 
to  take  the  deposits  absolutely  to  herself. 

A  will  bequeathed  certain  designated  property  to  the  testator's 
daughter,  subject  to  an  executory  devise  to  his  sister.     By 
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another  clause  of  the  will,  he  directed  his  executors  to  dispose 
of  the  residue  of  his  estate  and  to  give  two-thirds  of  the  proceeds 
to  his  daughter.     Held: 

That  the  daughter  took  her  portion  of  the  residue  free  from  any 
limitation  over. 

A  widow  who  renounces  the  will  of  her  husband  is  entitled  to 
receive  her  share  of  the  estate  in  kind,  under  section  292  of 
Article  93  of  the  Code,  providing  that  a  widow  who  has  renounced 
shall  be  entitled  to  one-third  of  the  personal  estate  of  her  hus- 
band, which  shall  remain  after  payment  of  the  just  claims 
against  him,  and  no  more. 

A  legatee  under  a  will  providing  that  the  legacy  shall  pass  to  the 
testator^s  sister  in  case  of  the  death  of  the  legatee  without  child- 
ren surviving  her,  or  in  case  of  the  death  of  all  her  children 
under  the  age  of  twenty-one  years,  and  appointing  trustees  to 
manage  and  control  the  property  until  the  legatee  attains  the  age 
of  twenty-one  years,  or  until  her  death  if  she  die  before  that 
time,  is  entitled  to  the  immediate  possession  of  the  property  on 
attaining  the  age  of  twenty-one  years,  free  from  new  trustees  to 
be  appointed  by  the  Court. 

Appeals  from  the  .Circuit  Court  for  Alleghany  County, 
in  Equity. 

These  appeals  were  taken  from  an  order  of  the  lower 
Court  (Stake,  J.,)  ratifying  the  auditor's  account.  The 
case  is  stated  in  the  opinion  of  this  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  and  Boyd,  J. 

Benjamin  A,  Richmond^  and  D.  J.  Blackiston,  for  David 
F.  Kuykendall  and  wife. 

Charles  Marshall,  (with  whom  was  Lloyd  Loiandes,  on 
the  brief,)  for  the  Trustees  and  Executors. 

J.  Semmes  Devecmon,  for  the  Devecmons. 
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D.  W,  Sloan,  for  Mrs.  Wilhelmina  J.  Combs. 

Page,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  arising  on  these  appeals  grow  out  of  the 
distribution  of  the  estate  of  John  S.  Combs,  whose  last 
will  was  construed,  and  the  rights  of  parties  under  it  were 
determined,  by  this  Court  in  Devecmon,  et  al.  V8,  Shaw 
and  DevrieSy  ExWsj  70  Md,.  219.  His  daughter,  Althea 
Louisa  Combs,  who  has  since  intermarried  with  David 
F.  Kuykendall,  having  arrived  at  the  age  of  twenty-one 
years,  has  filed  a  petition,  praying  the  Court  to  assume 
jurisdiction  over  the  subject-matter  of  the  will,  and  the 
estate  of  her  father  in  the  hands  of  the  executors  and 
trustees,  appointed  by  the  testator,  and  further  to  ad- 
judicate the  rights  of  the  several  legatees  and  distribu- 
tees of  his  estate.  Upon  this  petition  all  the  parties 
interested  answered,  and  the  Court  passed  an  order  by 
which  it  assumed  jurisdiction  of  the  estate,  ordered  the 
executors  and  trustees  to  make  a  full  report,  that  a  final 
distribution  might  be  made,  and  on  the  4th  of  August, 
1893,  after  the  trustees  and  executors  had  made  their 
several  reports,  and  other  proceedings  were  had,  ordered 
the  papers  to  be  referred  to  the  auditor,  with  the  in- 
structions set  out  in  the  record.  On  the  28th  of  Septem- 
ber, 1893,  the  auditor  submitted  his  report,  to  the  ratifi- 
cation of  which  Mrs.  Kuykendall  and  Messrs.  Shaw  and 
Devries,  and  the  Devecmons,  objected  upon  various 
grounds,  which  will  be  stated  hereafter.  By  the  third 
clause  of  John  S.  Combs'  will  he  bequeathed  to  his 
daughter  Althea  Louisa,  the  balance  of  United  States 
bonds  invested  in  his  name,  amounting  to  $29,000;  also 
fifteen  shares  of  stock  in  the  Second  National  Bank  of 
Cumberland,  twenty-five  shares  of  stock  in  the  National 
Bank  of  Baltimore,  and  also,  all  the  money  deposited  in 
his  daughter's  name  in  the  following  Savings  Banks  in 
Baltimore,  viz.,  the  Eutaw  Savings  Bank,  the  Central 
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Savings  Bank,  the  Metropolitan  Savings  Bank  and  the 
Savings  Bank,  **in  fee  *  *  *  subject  to  be  defeated 
by  the  death  of  said  Althea  Louisa,  without  leaving  a 
child  or  children  at  the  time  of  her  death,  or,  in  case  she 
shall  die  leaving  a  child  or  children  surviving  her,  by 
the  death  of  such  child  or  of  all  such  children  under 
the  age  of  twenty-one  years,"  and  in  the  event  of  such 
contingencies  happening,  this  property  is  to  pass  to  Mrs. 
Althea  M.  Devecmon  and  to  her  children  and  grand- 
children, to  stand  in  the  place  of  their  deceased  parents. 
70  Md,,  229.  The  money  in  the  Savings  Banks,  amount- 
ing to  the  sum  of  |5,725.83,  was  deposited  in  the  name 
of  Althea  Combs  while  she  was  a  minor,  and  she  claims, 
that  it  was  her  property  at  the  time  it  was  so  deposited, 
and  still  is.  It  is  treated  by  the  auditor  as  part  of  the 
estate  of  the  testator  and  subject  to  the  executory  devise 
to  Mrs.  Devecmon,  whereas  she  contends  it  should  have 
been  awarded  to  her  absolutely.  It  is  unnecessary  to 
inquire  whether  the  proof  establishes  her  title  to  this 
property,  because  if  she  claims  an  interest  under  the 
will,  she  must  give  full  eifect  to  its  provisions,  as  far  as 
she  is  able.  It  is  only  carrying  out  the  plain  intent  of 
the  testator,  that  the  funds  in  the  Savings  Banks  should 
stand  on  the  same  footing  with  the  other  items  of  prop- 
erty mentioned  in  the  same  clause,  and  be  subject,  like 
them,  to  the  executory  devise  to  Mrs.  Devecmon.  *'  The 
foundation  of  this  doctrine  "  said  this  Court  in  Barbour 
and  Daingerjidd  vs.  Mitchell^  40  Md.^  161  (citing  from 
Spence*8  Equity)  ''is  the  intention  of  the  testator  and 
its  characteristic  is  that  by  equitable  arrangement,  effect 
is  given  to  a  donation  of  that,  which  is  not  the  property 
of  the  donor  *  *  .  The  intention  being  assumed,  the 
conscience  of  the  donee  is  affected  by  the  condition, 
(though  destitute  of  legal  validity)  not  expressed,  but 
implied,  annexed  to  the  benefit  proposed  to  him.  To 
accept  the  benefit,  while  he  declines  the  burden,  is  to 
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defraud  the  design  of  the  donor/'     McElfreah  vs.  Schley 
and  Barr,  2  Gilly  181. 

2.  Mrs.  Kuykendall,  also  excepts  to  the  report,  be- 
cause, '*the  sum  of  $6,521.28  being  two-thirds  of  the 
residuum  after  paying  debts,  &c.,  is  audited  to  her 
'^subject  to  the  devise  to  Mrs.  Devecmon,"  whereas  she 
claims  that  it  should  have  been  awarded  to  her  abso- 
lutely, free  from  any  trust  in  the  will,  and  also  from  the 
devise  over  to  Mrs.  Devecmon.  The  testator,  having 
made  certain  devises  and  bequests,  directed  his  execu- 
tors to  sell  all  hib  real  and  personal  property,  not  other- 
wise disposed  of  in  his  will,  and  to  divide  the  proceeds 
between  his  wife  and  daughter,  one-third  to  his  wife, 
and  two-thirds  to  his  daughter.  Mrs.  Combs  renounced 
the  will,  aud  in  consequence  the  specific  property  in- 
tended to  pass  to  the  widow  under  the  will,  became  sub- 
ject to  the  power  of  sale  vested  in  the  executors  as  *'part 
of  the  estate  not  otherwise  disposed  of,"  and  an  intes- 
tacy resulted,  *'as  to  the  one-third  of  the  real  and  per- 
sonal estate,  embraced  in  and  operated  upon  by  the 
residuary  clause  of  the  will."  70  Md.,  227.  The  Court 
below  was  of  the  opinion  that  the  decree  in  the  case  in 
70  Md.  embraced  the  portion  of  the  residuary  fund 
bequeathed  to  the  daughter,  but  we  cannot  concur  with 
him.  The  decree  states  that  the  adjudication  was  made 
'*for  the  reasons  set  forth  in  the  opinion  of  the  Court 
filed  in  the  case."  We  are  therefore  at  liberty  to  refer 
to  the  opinion  to  assist  us  in  determining  the  scope  of 
the  decree,  and  to  what  portion  of  the  will  it  was  in- 
tended to  apply.  In  his  opinion,  Judge  Alvby,  states 
that  the  case  was  submitted  for  the  purpose  of  obtain- 
ing a  judicial  construction  of  the  will  ''with  respect 
to  certain  questions,  supposed  to  be  of  doubtful  solution;" 
and  after  citing  the  clause  containing  the  limitation, 
proceeds  to  discuss  the  nature  and  eff*ect  of  **this  devise 
over."     There  is  not  a  word  in  reference  to  the  property 
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disposed  of  by  the  residuary  clause,  except  in  connec- 
tion with  the  eflfect  of  the  renunciation  of  the  widow. 
When  the  decree,  therefore,  speaks  of  the  real  and  per- 
sonal estate  bequeathed  to  the  daughter  by  the  testator, 
it  must  be  held  to  reter  to  that  only,  which  passed  under 
the  particular  clause  he  was  considering,  and  not  to  that 
covered  by  the  residuary  clause.  Turning  now  to  the 
will  itself,  we  find  in  it  no  intention  of  the  testator,  to 
subject  the  property  passing  to  the  daughter  under  the 
residuary  clause,  to  the  limitations  in  favor  of  Mrs. 
Devecmon  that  he  had  impressed  upon  that  portion  of 
his  property  which  he  had  devised  under  the  preced- 
ing paragraph.  He  had  one  child  only,  a  daughter;  he 
possessed  a  considerable  property,  and  no  doubt  desired 
her  and  her  children  to  enjoy  the  great  bulk  of  his  estate. 
If,  however,  his  daughter  died  without  children,  or  if 
she  left  children,  but  all  such  died  before  attaining  the 
age  of  twenty-one  years,  it  was  his  wish,  that  a  portion  of 
his  estate  should  go  to  his  sister,  Mrs.  Devecmon;  and  for 
that  reason  he  sets  apart  and  names  specifically,  the  sev- 
eral items  of  property  which,  upon  the  happening  of  the 
contingencies  mentioned,  she  shall  take.  And  then,  by 
a  clause,  which  is  perfectly  clear  and  unambiguous,  he 
directs  his  executors,  "to  dispose  of  all  real  and  per- 
sonal property  not  othervise  herein  disposed  of  *  *  * 
and  the  proceeds  to  divide  between  my  wife  Welhelmina 
J.  Combs,  and  daughter,  Althea  Louisa  Combs,  one- 
third  to  my  said  wife,  and  two-thirds  to  my  said  daugh- 
ter."  For  these  reasons,  we  think  this  sum  should  have 
been  awarded  to  Mrs.  Kuykendali,  free  from  any  limita- 
tion over. 

3.  The  right  of  the  widow  to  receive  her  share  of 
the  estate  in  kind,  seems  to  be  recognized  and  well 
established  in  this  State.  Secion  292  of  Article  93,  of 
the  Code,  provides,  that  a  widow  who  has  renounced, 
shall  be  entitled  to  **one-third  of  the  personal  estate  of 
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her  husband,  which  shall  remain  after  payment  of  his 
just  claims  against  him,  and  no  more."  This  provision 
was  codified  from  the  Act  of  1798,  chapter  101,  which 
established  the  testamentory  law  of  the  State.  In 
Evans y  et  ai.  vs,  Iglehart,  et  aZ.,  6  Gill  &  e/.,  192,  Judge 
DoRSBY  said:  "That  executors  under  the  policy  and  provi- 
sions of  our  testamentory  system  are  required,  to  divide 
specifically,  or,  in  other  words  in  *kind,'  between  the 
legatees  and  distributees  of  the  deceased,  except  so  far 
as  a  sale  may  have  been  necessary  for  the  security  and 
benefit  of  the  estate,  *  *  *  or  where  they  are  unable  to 
make  a  satisfactory  distribution,"  without  a  sale.  Wil- 
liams vs.  Holmes,  9  Md,y  290;  Negro  WiUiam  vs,  Kelly y 
5  Harris  <&  J,,  59;  Crawfordy  et  al.  vs,  Blackburn,  Adm'r, 
dtc.y  19  Md,y  42.  Nor  do  we  think  this  is  a  case  to  apply 
the  doctrine  of  sequestration,  so  as  practically  to  throw 
the  payment  of  the  dower  upon  the  residuary  fund,  by 
holding  the  bequest  to  the  widow  as  a  trust,  for  the  benefit 
of  those  whose  legacies  may  be  abated,  in  consequence  of 
having  to  surrender  a  portion  of  their  legacies  to  the 
widow.  The  ground  upon  which  Courts  of  equity  in- 
terfere in  such  cases,  is  for  the  purpose  of  carrying  out 
the  will  of  the  testator,  and  to  see  to  it,  that  the  donor's 
bounty  is  distributed  on  the  terms,  and  in  the  manner 
he  desires,  and  for  that  reason  a  legatee  takes  his  gift 
with  all  the  burdens  the  testator  sees  fit  to  impose. 
Stoi^y  Eq,y  sec,  1077;  1  Powell  on  DeviseSy  430;  Birming- 
ham vs,  Kirwan,  2  Scho,  <&  Le/r.y  449.  A  widow  to 
whom  a  personal  bequest  is  made  by  her  husband  in 
lieu  of  dower,  is  a  purchaser  under  the  will  with  a  fair 
consideration.  Durham  vs.  Rhodes  and  Wife,  et  al.,  23 
Md,y  242.  If,  therefore,  she  chooses  not  to  accept  the 
legacy  thus  offered  in  lieu  of  her  dower,  she  takes  of 
the  estate  not  under  the  will,  but  in  opposition,  and  as 
was  said  in  Devecmony  et  al.  vs,  Shaw  and  Devries,  Ex*rSy 
70  Md,y  227:      '*The  property  intended  to  pass  thereby. 
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remains  as  if  no  such  devises  and  bequests  had  been 
made.  Nor  does  such  renunciation  affect  other  devises 
and  legacies,  except  as  they  may  be  diminished  by  the 
award  to  the  widow  of  her  legal  portion  out  of  the 
estate."  We  think  therefore  there  was  no  error  in  the 
audit  in  awarding  to  the  widow  her  share  of  the  estate 
in  kind. 

4.  The  remaining  question  is  whether  Mrs.  Kuyden- 
dall  being  now  of  age,  is  not  entitled  to  the  immediate 
possession  of  the  property  which  is  subject  to  the  execu- 
tory devise  of  Mrs.  Devecmon,  free  from  new  trustees  to 
be  appointed  by  the  Court.  In  the  case  in  70  Md,,  it 
was  determined  that  the  daughter  took  an  estate  in  fee 
in  the  realty,  and  the  entire  interest  in  the  personalty, 
defeasible  as  to  both  realty  and  personalty,  upon  the 
happening  of  the  contingencies  specified.  The  trustees 
named,  took  no  estates,  but  only  management  and  con- 
trol, to  continue  until  the  daughter  attained  the  age  of 
twenty-one  years,  or  until  her  death,  if  she  should  die 
under  that  age.  Under  those  circumstances,  we  think 
the  principles  laid  down  in  the  case  of  Boyd  and  others 
V8,  Boyd,  6  Gill  dc  J,,  33,  are  decisive  of  this.  In  that 
case  the  testator  bequeathed  a  sum  of  money  of  which 
the  legatee  was  then  in  possession  to  be  at  his  disposi- 
tion *' for  his  use  free  of  interest,"  during  his  natural 
life-time,  but  after  his  death,  to  be  invested  in  bank 
stock  in  the  name  of,  and  for  the  account  of  other  per- 
sons whom  he  designated.  Upon  an  application  for 
security  for  its  protection,  the  Court  held  that  those 
claiming  in  remainder,  had  **no  right  to  the  interposi- 
tion of  this  Court,  unless  they  can  show,  that  by  suffer- 
ing the  fund  to  remain  in  his  hands  *  *  their  residuary 
interest  will  be  put  in  jeopardy. "  It  is  true  the  property 
is  now  in  the  hands  of  trustees,  appointed  by  the  testa- 
tor, but,  by  the  terms  of  the  will  their  functions  were  to 
cease,    on   the   arrival  of  the   daughter  at  the   age  of 


Digitized  by 


Google 


JANUARY   TERM,   1894.  545 


Thomas,  et  cd.  vs,  Gregg,  et  al. 


twenty-one  years,  and  we  have  no  doubt,  from  a  full 
consideration  of  the  whole  will,  that  Mr.  Combs  intended 
to  give  to  her  the  fullest  enjoyment  of  his  bounty  after 
she  came  of  age.  Inasmuch  as  the  two-thirds  of  the 
residuary  fund  belonging  to  Mrs.  Kuykendall  is  awarded 
to  her,  subject  to  the  executory  devise  to  Mrs.  Devecmon, 
and  not  to  her  absolutely,  we  must  reverse  the  order  of 
the  Court  ratifying  the  audit,  and  remand  the  case,  that 
a  new  audit  may  be  made  awarding  said  fund  to  her 
absolutely. 

Order  affirmed  in  part,  and  reversed 
in  paH,  and  cause  remanded  for  a 
new  audit  in  conformity  toith  this 
opinion;  costs  to  be  paid  out  of  the 
estate. 
(Decided  23rd  January,  1894.) 


John  Marshall  Thomas,  in  his  own  right,  and  as 
Executor  vs.  James  Gregg,  Luther  M,  Reynolds 
and  Maurice  Gregg,  Trustees,  and  others.  Mar- 
garet Pennington  and  Clapham  Pennington,  her 
husband  vs.  Same. 

Trusts — Bequests  of  Railroad  stock — Stock  dividend — Capi- 
tal and  Income — Life  tenants — Remainder-men, 

A  testator  bequeathed  in  trust,  for  the  sole  and  separate  use  and 
benefit  of  his  daughters  during  their  lives,  and  at  their  death  to 
their  issue,  stock  in  a  railroad  company  which  after  the  death  of 

Note.  The  right  to  increased  stock  and  stock  dlTldenda  as  between  owners  of  cap- 
ital and  of  Income  is  treated  with  a  full  review  of  the  previous  authorities  in  a  note 
to  Spomur  vs.  PhilUpi,  (62  Conn.,  62,)  16  L.  R.  A.,  461. 

35  V.   78. 
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the  testator,  which  occurred  on  the  11th  of  February,  1890. 
passed  a  resohition  reciting  that  for  the  three  fiscal  years  ending 
30th  of  September,  1891,  the  net  earnings  of  the  company  had 
amounted  to  a  specified  sum,  that  they  had  been  used,  among 
other  things,  for  the  permament  improvement  of  the  railway, 
and  for  new  construction,  and  that  therefore  a  dividend  of  twenty 
per  cent  be  declared  for  said  period,  ''payable  in  common  stock 
of  the  company."     Held: 

That  the  dividend  was  income  and  not  capital,  and  the  daughters 
were  entitled  to  that  earned  after  the  death  of  the  testator. 

When  it  is  possible  for  the  Court  to  ascertain  with  any  certainty 
whether  the  distribution  in  the  stock  dividend  includes  net 
earnings,  and  if  so,  what  proportion,  and  also  whether  such 
earnings  were  intended  to  be  made  a  part  of  the  capital,  or 
merely  to  be  used  temporarily,  with  the  intention  on  the  part  of 
the  directors  of  refunding  them  to  the  shareholders  as  income,  it 
is  the  duty  of  the  Court  to  make  such  investigations  and  dispose 
of  the  stock  in  an  equitable  way  between  the  tenants  for  life  and 
the  remainder-men. 

Appeals  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  Roberts,  Boyd,  and  Briscoe,  J. 

James  M,  Ambler ,  (with  whom  were  Randolph  Barton y 
and  Skipwith  Wilmer,  on  the  brief,)  for  the  appellant, 
John  Marshall  Thomas. 

W,  Cabell  Bruce,  (with  whom  were  D.  K,  Bate  Fisher^ 
and  William  A,  Fishery  on  the  brief,)  for  the  appellants, 
Mrs.  Pennington  and  her  husband. 

Samuel  Snowden,  for  the  appellees. 

Boyd,  J.,  delivered  the  opinion  of  the  Court. 
John   Gregg  died  on  February   11th,  1890,  leaving  a 
last  will  and  testament  by  which  he  left  one-half  of  his 
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property  to  three  trustees,  in  trust  for  the  sole  and  sep- 
arate use  and  benefit  of  his  daughter,  Annie  G.  Thomas, 
for  and  during  her  natural  life,  and  after  her  death  then 
in  trust  to  grant  and  convey,  transfer  and  deliver  the 
same  to  the  issue  of  her  body  living  at  the  time  of  her 
death,  share  and  share  alike,  &c.  The  other  half  of  his 
property  is  left  to  the  same  trustees  for  the  benefit  of 
his  other  daughter,  Margaret  Pennington,  for  and  dur- 
ing her  natural  life,  and  after  her  death  to  be  held  in 
trust  for  the  issue  of  her  body  living  at  the  time  of  her 
death,  share  and  share  alike,  &c.  In  each  case  provision 
is  made  for  the  disposition  of  the  property  in  the  event 
of  either  daughter  dying  without  issue. 

Amongst  other  provisions  the  will  directs  the  trustees 
to  make,  under  the  orders  and  supervision  of  a  Court 
having  equity  jurisdiction,  a  division  and  partition  of 
his  estate  into  two  parts. 

Mrs.  Thomas  died  in  July,  1891,  leaving  three  chil- 
dren and  her  husband  who  was  made  executor  of  her 
last  will  and  testament.  The  trustees  filed  a  petition  in 
the  Circuit  Court  of  Baltimore  City,  asking  it  to  take 
jurisdiction  over  the  estate,  and  on  September  15th, 
1891,  that  Court  did  assume  jurisdiction  over  the  same. 
On  December  13th,  1892,  the  trustees  filed  a  bill  or  peti- 
tion in  said  Court  asking  that  they  may  be  directed  to 
make  a  partition  of  the  estate  as  authorized  by  the  will. 
They  gave  lists  of  the  properties,  bonds,  stocks,  &c.  in 
their  possession  including  3352  shares  of  the  common 
stock  of  the  Baltimore  and  Ohio  Railroad  Company. 
On  December  19th,  1892,  they  filed  a  petition  in  which 
they  stated  they  had  failed  to  include  in  their  bill,  670 
shares  of  the  common  stock  of  the  Baltimore  and  Ohio 
Railroad  Company  which  were  issued  to  them  in  pursu- 
ance of  a  resolution  of  the  board  of  directors  of  said 
company  passed  on  the  11th  day  of  November,  1891, 
whereby  a  dividend  of  twenty  per  cent,  on  the  common 
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stock  of  the  company,  was  declared  for  the  three  fiscal 
years  ending  respectively  September  30th,  1889,  Sep- 
tember 30th,  1890,  and  September  30th,  1891,  and  that 
the  670  shares  of  stock  were  issued  to  and  held  by  them 
as  dividends  or  earnings  on  the  3352  shares  of  stock 
mentioned  in  the  bill,  and  prayed  the  Court  to  permit 
them  to  amend  their  bill  by  including  the  670  shares 
of  stock,  which  amendment  was  allowed  by  the  Court. 

The  parties  in  interest  answered  the  bill  as  amended. 
John  Marshall  Thomas,  the  husband  and  executor  of 
Annie  G.  Thomas,  who  died  in  July,  1891,  claimed  in 
his  answer  that  inasmuch  as  the  said  670  shares  of  stock 
are  the  dividends  and  earnings  of  the  3352  shares  of 
stock,  held  by  the  deceased  in  his  life-time  for  the  three 
years  ending  September  30th,  1889,  September  30th, 
1890,  and  September  30th,  1891,  respectively  he,  as 
executor  of  his  wife  and  in  his  own  right,  was  entitled 
to  one-half  of  the  proportionate  part  of  the  said  earn- 
ings (dividend  stock)  that  were  earned  between  the  de- 
cease of  the  testator  on  February  11th,  1890,  and  the 
decease  of  Mrs.  Thomas  on  July  8th,  1891.  Margaret 
Pennington  and  husband  claimed  that  the  670  shares 
of  stock  were  issued  as  a  dividend  on  account  of  earn- 
ings and  income,  and  that  hence  she  was  entitled  to 
one-half  of  the  same  as  her  absolute  property. 

Testimony  was  taken,  and  the  Court  passed  an  inter- 
locutory decree  for  partition,  appointing  the  three  trus- 
tees commissioners.  The  commissioners  made  their  re- 
turn to  the  Court  and  included  one-half  of  the  said  670 
shares  of  stock  in  each  of  the  two  schedules  of  the  trust 
property.  Mr.  and  Mrs.  Pennington  and  Mr.  Thomas 
excepted  to  the  return  of  the  commissioners  and  trus- 
tees for  the  reasons  set  out  in  their  answers. 

The  Circuit  Court  of  Baltimore  City  overruled  the 
exceptions,  ratified  and  confirmed  the  return  in  respect 
to  those  shares  of  stock,  and  directed  that  they  should 
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be  held  by  the  trustees  under  the  will  of  John  Gregg. 
From  this  decree  appeals  were  taken  by  J.  Marshall 
Thomas,  in  his  own  right  and  as  executor  of  Annie 
Gregg  Thomas,  and  by  Margaret  Pennington  and  hus- 
band. The  first  question  therefore  to  be  decided  is, 
are  the  670  shares  of  stock  issued  by  the  Baltimore  and 
Ohio  Railroad  Company  to  be  considered  as  income,  and 
vest  in  the  life  tenants,  or  as  capital,  and  be  held  by  the 
trustees  together  with  the  rest  of  the  trust  estate  ? 

Although  this  Court  has  never  been  called  upon  before 
to  decide  this  question,  it  has  frequently  been  before  the 
Courts  of  England  as  well  as  many  of  the  Courts  of  last 
resort  in  this  country.  We  are  not  helped,  but  rather 
embarrassed,  however,  by  the  fact  that  so  many  Courts 
have  passed  upon  the  question,  as  we  find  jurists  enti- 
tled to  our  highest  respect  widely  difi'ering  on  the  sub- 
ject. It  is  true  that  some  of  the  decisions  can  be  recon- 
ciled by  a  careful  examination  of  the  facts  on  which  they 
are  based,  yet  there  are  others  which  are  irreconcilable. 

The  authorities  generally  agree  that  if  the  intention 
of  the  testator  can  be  gathered  from  the  will,  it  must 
prevail  in  determining  such  questions  as  are  now  pre- 
sented for  our  consideration,  but  the  will  of  John  Gregg 
throws  but  little,  if  any,  light  on  the  subject.  There 
is  a  class  of  cases  that  decide  that  when  the  company 
has  the  power  of  distributing  its  profits  as  dividends, 
or  of  converting  them  into  capital,  and  it  validly  exer- 
cises such  power,  it  is  binding  on  all  persons  interested, 
and  what  the  ' 'company  says  is  income  shall  be  income, 
and  what  it  says  is  capital  shall  be  capital."  In  other 
words,  that  the  intention  of  the  company  shall  prevail  in 
determining  the  question. 

This  Court  decided  in  State  vs.  Balto,  dr  Ohio  R.  i?. 
Co.,  6  Gill,  363,  that  the  directors  of  this  company  are 
only  bound  to  divide  such  part  of  the  net  profits  as  they 
may  deem  proper;  that  they  can  apply  any  portion  of  the 
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net  profits  not  divided  to  any  legitimate  purposes  of  the 
company,  and  that  they  can  expend  the  revenues  of  the 
company  absolutely,  without  being  bound  to  refund  them, 
or  they  could  appropriate  and  agree  to  refund  them  to 
the  stockholders  in  their  discretion. 

This  statement  of  the  power  of  the  directors  assumes 
of  course  that  they  would  act  in  good  faith. 

The  only  evidence  in  the  case  that  in  any  way  reflects 
upon  the  intention  of  the  company,  is  the  resolution  of 
the  directors  declaring  the  dividends,  which  is  as  follows: 

^'Whereas,  for  the  fiscal  years  terminating  Septem- 
ber 30th,  1889,  1890  and  1891,  the  net  earnings  and 
income  of  the  company  have  amounted  to  the  sum  of 
$4,545,272.34 — as  shown  by  its  reports — after  the  pay- 
ment of  dividends  on  the  first  and  second  series  of  pre- 
ferred stock  to  the  amount  of  $900,000,  the  adjustment 
of  sinking  fund  accounts,  and  after  charging  to  oper- 
ating expenses  during  those  years  over  one  million  dol- 
lars expended  in  betterments  and  improvements  of  the 
physical  condition  of  the  property,  and  in  bringing  it 
up  to  a  higher  working  standard; 

'^And  whereas,  after  charging  to  Trofit  and  Loss' 
of  those  years  the  sum  of  $1,617,051.09 — a  deduction 
which  has  been  deemed  proper  to  make  by  reason  mainly 
of  depreciation  of  the  value  of  equipment,  which  prop- 
erly should  have  been  made  during  the  year  1888 — there 
«till  remains  of  such  net  earnings  and  income  the  sum 
of  $3,311,455.23,  which  sum,  in  addition  to  the  amounts 
derived  from  other  sources,  has  been  used  in  reduction 
of  the  bonded  and  car  trust  indebtedness  of  the  com- 
pany to  the  amount  of  $1,325,102.64,  and  also  for  the 
permanent  improvement  of  the  railway,  and  for  new 
construction,  all  of  which  contribute  valuable  additions 
to  the  property  and  to  the  capital  of  the  company: 

^'Therefore  resolved,  that  a  dividend  of  twenty  (20) 
per  cent,  be  declared  upon  the  common  stock  of  this 
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company  for  the  period  ending  September  30th,  1891, 
payable  on  and  after  3l8t  day  of  December,  1891,  in 
common  stock  of  the  company,  at  the  oflSce  of  the  trea- 
surer, to  the  stockholders  of  record,  on  the  30th  day  of 
November,  1891."  &c. 

As  so  many  different  views  have  been  expressed  by 
the  Courts  in  passing  upon  the  respective  rights  of  ten- 
ants for  life,  and  remainder-men  in  regard  to  what  are 
commonly  called  ^'stock  dividends,"  it  will  be  well  to 
refer  to  some  of  the  leading  cases. 

In  3Iinot  V8.  Paine  and  others,  99  Mass.,  101,  what  is 
sometimes  called  ^Hhe  Massachusetts' Rule"  was  adopted, 
viz.,  ''to  regard  cash  dividends,  however  large,  as  in- 
come, and  stock  dividends,  however  made,  as  capital." 

The  Court  said  that  the  trustee  needed  some  plain 
principle  to  guide  him,  and  deemed  the  above  rule  sim- 
ple and  equitable,  as  well  as  in  conformity  with  the 
prior  decisions  of  that  Court.  In  that  case  the  Court 
held  that  the  distribution  of  stock  of  a  railroad  com- 
pany to  represent  improvements  on  the  road,  construc- 
tion of  a  bridge,  &c.,  although  admitted  to  have  been 
made  from  the  net  earnings  of  the  company,  should  be 
treated  as  capital  and  not  as  income,  and  hence  should 
be  held  by  the  trustees  and  not  delivered  to  the  life  ten- 
ant. Regular  cash  dividends  had  been  paid  semi-annu- 
ally on  the  stock. 

This  rule  has  not  been  altogether  acceptable,  and  has 
been  somewhat  qualified,  or  modified,  by  subsequent 
cases  in  that  State,  although  the  general  principle  as 
settled  in  Minoi  vs.  Paine,  is  still  maintained.  In  Daland 
vs.  WiUiams,  101  Mass.,  571,  the  directors  having  voted 
to  increase  the  capital  stock  by  three  thousand  shares, 
declared  a  cash  dividend  of  forty  per  cent.,  and  author- 
ized the  treasurer  to  receive  that  dividend  in  payment 
for  twenty-eight  hundred  shares,  the  remaining  two 
hundred  shares  to  be  sold,  the  Court  held  that  the  trans- 
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action  was  virtually  a  stock  dividend,  and  that  the 
shares  must  go  to  the  remainder-man's  fund.  In  Leland 
V8,  HaydeUj  102  Mass,,  542,  where  the  company  had  in- 
vested its  surplus  earnings  in  its  own  stock,  and  subse- 
quently declared  a  dividend  of  that  stock,  the  life  ten- 
ant was  held  entitled  to  it. 

The  Massachusetts  Court  in  these  later  cases  deter- 
mined that  they  can,  in  deciding  whether  in  a  given  case 
the  distribution  is  a  stock  or  cash  dividend,  consider  the 
actual  and  substantial  character  of  the  transaction,  and 
not  its  nominal  character  merely. 

See  also  Bandvs,  Hubbdly  115  Mass.,  461;  Heard  vs. 
JEldridge,  109  Mass,,  268;  Davis  vs,  Jackson,  152  Mass., 
58.  In  Band  vs.  Hvhbell,  Ch.  J.  Gray,  in  speaking  of 
the  earnings  of  a  corporation  said:  *'When  a  distribu- 
tion of  said  earnings  is  made  by  the  corporation  among 
its  stockholders,  the  question  whether  such  distribution 
is  an  apportionment  of  additional  stock  or  a  division  of 
profits,  depend  upon  the  substance  and  intent  of  the 
action  of  the  corporation,  as  shown  by  its  votes." 

In  the  case  of  Gibbons  vs.  Mahon,  136  U.  S.,  549,  Justice 
Gray  uses  very  much  the  same  language,  adding  that 
'^ordinarily  a  divided  declared  in  stock  is  to  be  deemed 
capital,  and  a  dividend  in  money  is  to  be  deemed  income, 
of  each  share."  The  Court  decided  that  the  new  shares 
issued  in  that  case  were  capital.  Th.e  company  had  paid 
money  dividends  from  time  to  time,  and  had  invested 
portions  of  its  net  earnings,  income  and  profits  in  the 
enlargement  of  its  plant  so  that  its  construction  account 
exceeded  one  million  dollars — being  double  the  capital 
stock.  The  capital  was  increased  to  one  million  dollars, 
and  by  resolution  of  the  directors  the  increased  stock 
was  awarded  to  the  shareholders,  share  for  share.  The 
greater  part  of  the  investments  was  made  prior  to  the 
beginning  of  the  life  tenancy,  although  the  construction 
account  was  increased  between  one  and  two  hundred  thou- 
sand dollars  afterwards. 
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The  Court  practically  adopted  the  Massachusetts  Rule, 
qualified  as  above  stated,  and  decided  that  the  new  stock 
was  capital. 

In  Oonnecticut  and  Rhode  Island  dividends  of  new 
shares  representing  accumulated  earnings,  are  held  to 
be  capital  and  not  income.  Brinley  V8,  GroUy  50  Conn.y 
66;  Brown  and  Lamed,  Petitioners,  14  JB.  /.,  371. 

In  Richardson  vs.  Richardson,  75  Maine,  570,  the  Court 
said:  *'The  decided  preponderance  of  authority  prob- 
ably concedes  the  point  that  dividends  of  stock  go  to  the 
capital  under  all  ordinary  circumstances.*'  In  Georgia, 
the  Code  is  construed  so  as  to  follow  the  Massachusetts 
Rule.     MUlen,  et  al.  vs.  Guerrard,  et  al.,  67  Ga.,  284. 

In  England  there  have  been  a  number  of  decisions  on 
this  question,  and  they  are  somewhat  conflicting.  The 
earlier  cases  decided  that  an  ordinary,  regular  and  usual 
dividend,  whether  it  be  cash,  stock  or  property,  be- 
longed to  the  life  tenant,  and  that  an  extraordinary 
dividend  belonged  to  the  corpus.  In  the  later  cases, 
the  Courts  have  examined  into  the  real  nature  of  the 
transaction  to  ascertain  the  intention  of  the  company. 
In  the  case  of  Bouch  vs.  Sproide,  L.  R.,  12  App.  Cas., 
385,  397,  where  the  early  English  cases  are  reviewed. 
Lord  Herschell  quoted  with  approval  the  principle  ex- 
pressed by  Lord  Justice  Fry:  ''When  a  testator  or 
settlor  directs  or  permits  the  subject  of  his  disposition 
to  remain  as  shares  or  stocks  in  a  company  which  has 
the  power  either  of  distributing  its  profits  as  dividends, 
or  of  converting  them  into  capital,  and  the  company 
validly  exercises  this  power,  such  exercise  of  its  power 
is  binding  on  all  persons  interested  under  the  testator 
or  settlor  in  the  shares,  and  consequently  what  is  paid 
by  the  company  as  dividend  goes  to  the  tenant  for  life, 
and  what  is  paid  by  the  company  to  the  shareholder  as 
capital,  or  appropriated  as  an  increase  of  the  capital 
stock  in  the  concern,  enures  to  the  benefit  of  all  who  are 
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interested   in   the   capital."     That   expression   is   also 
quoted  by  Justice  Gray  in  136  U,  S.  549,  supra. 

In  Pennsylvania  there  have  been  a  number  of  deci- 
sions beginning  with  Earp'a  Appeal,  28  Pa,  St,,  368. 
In  that  case  a  testator  left  the  residue  of  his  estate  to 
his  executors  in  trust  to  collect  the  rents,  income  and 
interest  and  to  pay  one  equal  fourth  part  to  and  for  the 
use  of  each  of  his  four  children  during  their  natural 
lives,  &c.  Among  the  residuary  estate  was  stock  in  a 
manufacturing  company  upon  which  large  surplus  pro- 
fits over  and  above  the  current  dividends  had  accumu- 
lated and  continued  to  accumulate  for  several  years  after 
the  death  of  the  testator.  With  the  consent  of  the 
executors  and  the  legatees  the  capital  stock  of  the  com- 
pany was  increased  and  new  stock  distributed  among 
the  stockholders  in  proportion  to  the  stock  held  by  them, 
the  surplus  earnings  or  profits  being  applied  to  the  pay- 
ment of  such  increased  shares  of  stock.  It  was  held 
that  so  much  of  the  surplus  earnings  as  accumulated 
before  the  death  of  the  testator  was  principal  and  sub- 
ject to  the  trust,  and  that  the  accumulations  after  the  death 
of  the  testator  were  as  much  a  part  of  the  income  of 
the  principal  as  the  current  dividends,  and  as  such  be- 
longed to  the  legatees  of  the  income  for  life.  The  Court 
decided  that  the  surplus  earnings  could  be  apportioned 
so  as  to  credit  the  capital  with  such  as  had  accumulated 
prior  to  the  death  of  the  testator,  and  to  give  to  the  life 
tenant  those  earnings  that  had  accumulated  after  the 
testator's  death.  This  case  has  been  followed  in  Penn- 
sylvania in  a  number  of  cases.  See  WiUbank*8  Appeal, 
64  Pa,  St.,  256;  Moss'  Appeal,  83  Penn,  St,,  264;  Bid- 
die's  Appeal,  99  Penn,  St.,  278;  Vinton's  Appeal,  99  Penn, 
St.,  434,  and  Smith's  Estate,  140  Penn,  St,,  344.  Differ- 
ent results  were  reached  in  these  cases,  but  the  princi- 
ples settled  in  Earp's  Appeal  were  affirmed.  Justice 
Paxson,  in  Moss'  Appeal,  after  referring  to  the  general 
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rule  that  nothing  earned  by  a  corporation  can  be  re- 
garded as  profits  until  it  shall  have  been  declared  so  by 
the  directors,  and  that  the  stockholders  have  no  right  to 
claim  earnings  until  the  corporation  decides  to  distri- 
bute them  as  profits,  said:  '*But  when  a  corporation, 
having  actually  made  profits,  proceeds  to  distribute  such 
profits  amongst  the  stockholders,  the  tenant  for  life 
would  be  entitled  to  receive  them,  and  this  without  re- 
gard to  the  form  of  the  transaction.  Equity  which  dis- 
regards form  and  grasps  the  substance  would  award  the 
thing  distributed,  whether  stock  or  moneys,  to  whomso- 
ever was  entitled  to  the  profits." 

In  VanDorm  vs.  OldeUy  19  N.  J,  Eq.,  176,  the  Chancellor 
reviewed  the  early  English  cases,  declined  to  follow  them 
and  said:  '^Chief  Justice  Lewis  in  Earp's  Appeal^  28 
Penn,  St,,  368,  considered  the  whole  matter  fully,  and 
settled  the  law  in  Pennsylvania  on  this  subject  in  an 
opinion  prepared  with  great  ability,  on  what  appears  to 
me  to  be  the  correct  principles  to  be  applied  in  all  such 
cases."  See  also  Ashurst  vs.  Field's  Adm'r,  26  N.  J. 
Eq.,  1. 

In  Lord  vs.  Brooks,  52  N.  H.,  72,  the  Court  follows 
Earp's  Appeal,  and  says  that  'Hhe  reasoning  in  Minot 
vs.  Paine,  is  unsatisfactory  to  us." 

The  case  of  Hite,  et  al.  vs.  Hite,  et  al.,  {Ky.)  20  S.  W. 
Rep.,  779,  decides  that  ''where  a  dividend,  although  de- 
clared in  stock,  is  based  upon  the  earnings  of  the  com- 
pany, it  is  in  reality,  whether  called  by  one  name  or 
another,  the  income  of  the  capital  invested  in  it.  It  is 
but  a  mode  of  distributing  the  profit." 

The  early  New  York  cases  are  to  the  same  effect  as 
Earp's  Appeal.  Clarkson  vs.  Clarkson,  18  Barb.,  646; 
Simpson  vs.  Moore,  30  Barb.,  637;  Goldsmith  vs.  Stvift, 
26  Hun,  201.  But  they  are  not  decisions  of  the  high- 
est Court  in  that  State,  which  in  Biggs,  et  al.  vs.  Cragg, 
89  N.  Y.,  479,  declined  to  pass  upon  the  question  as  it 
was  not  necessary  to  decide  it. 
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Several  of  the  late  text  books  have  adopted  the  Penn- 
sylvania rule  as  the  correct  one,  and  some  of  them 
speak  of  it  as  the  American  rule,  although  they  are 
not  correct  in  stating  that  this  rule  prevails  in  every 
State  but  Massachusetts  and  Georgia.  Oook  on  Stocks, 
dtCy  sec.  554;  1  Spelling  on  Private  Corporations,  sec. 
457,  n.  2;  2  Beach  on  Private  Corporations,  sec.  600. 

It  will  be  seen  from  an  examination  of  the  above 
authorities  that  they  diflFer  very  materially  as  to  the 
proper  rule  to  be  established  on  the  main  question,  as 
well  as  on  minor  matters.  But  there  are  some  princi- 
ples involved  in  the  question  concerning  which  most  of 
the  Courts  are  in  accord. 

It  is  generally  admitted  by  those  Courts  which  are 
ordinarily  inclined  to  hold  stock  dividends  to  be  capital 
that  there  may  be  cases  in  which  they  should  be  held  to 
be  income,  depending  *'upon  the  substance  and  intent 
of  the  action  of  the  corporation  as  manifested  by  its 
vote  or  resolution,"  as  was  said  in  136  U.  S.  Pep.,  559. 
There  are  but  few  cases,  if  any,  that  can  properly  be 
construed  to  mean  that  although  the  stock  dividends 
only  included  net  earnings,  and  they  were  intended  to 
be  distributed  as  income,  and  not  as  capital,  yet  the  life 
tenants  must  be  deprived  of  them  simply  because  they 
were  stock  dividends. 

When  it  is  possible  for  the  Court  to  ascertain  to  any 
certainty  whether  the  distribution  in  the  stock  dividend 
includes  net  earnings,  and,  if  so,  what  proportion,  and 
also  whether  such  earnings  were  intended  to  be  made  a 
part  of  the  capital  or  merely  to  be  used  temporarily 
with  the  intention  on  the  part  of  the  directors  of  refund- 
ing them  to  the  shareholders  as  income,  we  think  it  is 
the  duty  of  the  Court  to  make  such  investigations  and 
dispose  of  the  stock  in  an  equitable  way  between  the 
tenants  for  life  and  the  remainder-men. 

The  resolution  of  the  railroad  company  passed  Novem- 
ber 11th,  1891,  shows  that  the  amount  distributed  was 
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u  part  of  the  net  earnings  and  income  received  for  the 
three  fiscal  years  ending  September  30th,  1889,  1890, 
and  1891,  and  ''whereas"  it  was  used  by  the  directors, 
''therefore  resolved  that  a  dividend  of  twenty  (20)  per 
cent,  be  declared  upon  the  common  stock  of  this  com- 
pany for  the  period  ending  September  30th,  1891,  pay- 
able on  and  after  Slst  day  of  December,  1891."  If  the 
resolution  had  stopped  there  it  could  hardly  be  doubted 
that  the  life  tenants  were  entitled  to  at  least  a  portion 
of  such  a  dividend,  and  are  they  to  be  deprived  of  all 
interest  in  the  dividend  simply  because  it  was  made  pay- 
able "in  common  stock  of  the  company?"  We  think 
not.  This  stock  was  intended  "for  the  sole  and  separate 
use  and  benefit"  of  the  daughters  of  the  testator  during 
their  lives,  according  to  the  terms  of  the  will.  He 
wanted  them  to  enjoy  the  use  and  benefit  of  his  property 
as  long  as  they  lived.  He  unquestionably  did  not  con- 
template having  all  the  income  on  over  three  hundred 
thousand  dollars  of  his  property  added  to  the  capital 
from  time  to  time,  although  he  knew  or  was  presumed 
to  know,  that  the  directors  could  use  it  for  the  legiti- 
mate purposes  of  the  company  if  they  deemed  it  pro^ 
per.  In  his  original  will  he  expressed  the  wish  that  all 
investments  in  railroad  stocks  or  in  any  other  like 
securities  left  by  him,  should  be  kept  intact  by  the 
trustees  as  they  existed  at  the  time  of  his  death,  except 
such  as  might  become  payable  or  redeemable. 

It  is  true  he  modified  that  in  the  codicil  to  his  will, 
and  authorized  a  sale  of  his  stock,  &c.,  whenever  in  the 
judgment  of  all  three  of  his  trustees,  a  sale  would  be 
advantageous  to  those  interested;  but  if  he  had  supposed 
that  there  would  be  any  likelihood  of  his  children  being  - 
deprived  of  the  income  from  this  stock,  he  would  never 
have  inserted  such  a  provision  in  his  original  will,  or 
have  made  the  right  to  sell  dependent  upon  the  judg- 
ment "of  all  three"  trustees,  one  of  whom  had  a  con- 
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tingent  interest  in  all  the  property  after  the  life  estate 
of  the  daughters,  although  he  had  the  most  implicit 
confidence  in  them. 

It  is  clear  that  the  testator  desired  his  daughters  to 
get  the  benefit  of  the  income  of  all  his  property,  and  it 
is  equally  clear  that  the  company  intended  to  compen- 
sate the  stockholders  for  the  loss  of  the  income  of  a 
definite  period,  used  by  them  by  declaring  a  dividend 
to  cover  that  period,  viz.,  **the  period  ending  September 
30th,  1891." 

This  Court  has  in  the  case  in  6  Oilly  363,  supra,  ex- 
pressly decided  that  the  railroad  company  can  refund  to 
the  stockholders  the  net  revenue  which  had  been  appro- 
priated to  the  purposes  of  the  charter,  and  might  bor- 
row money,  to  supply  the  place  of  that  which  had  been 
used,  from  the  stockholders  or  any  one  else.  It  was 
decided  in  that  case  that  the  company  could  give  its 
bonds  to  such  stockholders  as  were  willing  to  receive 
them  for  their  portion  of  the  net  profits  thus  used.  On 
page  378  the  Court  used  the  word  '^stock"  instead  of 
^*bonds"  which  was  probably  inadvertently  done,  but  if 
the  company  has  the  power  to  give  its  stockholders 
bonds  for  net  revenue  used,  it  can  also  iss-ue  its  stock 
which  it  has  the  authority  under  its  charter  to  increase. 
If  in  this  instance  the  company  had  issued  bonds,  the 
life  tenants  would  have  been  entitled  to  their  propor- 
tions, and  why  not  of  the  stock  issued  ?  We  think 
under  the  circumstances  the  life  tenants  are  entitled  to 
their  shares  of  the  stock  and  the  only  remaining  ques- 
tion is  how  can  it  be  apportioned  so  as  to  do  justice  to 
all  persons  interested. 

The  evidence  is  not  as  full  as  it  might  be.  Section  19 
of  chapter  123  of  the  Acts  of  1826,  the  charter  of  the 
company,  provides  that  the  president  and  directors  shall 
annually  or  semi-annually  declare  and  make  such  divi- 
dend as  they  may  deem  proper,  &c.     The  resolution  of 
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the  directors  refers  to  three  fiscal  years  ending  Septem- 
ber 30th,  1889,  1890  and  1891,  and  then  declares  the 
dividend  for  the  period  ending  September  30th,  1891. 
It  is  usual  for  railroad  companies  to  keep  such  accounts 
as  will  show  their  net  earnings,  if  any,  for  each  period 
of  six  months,  as  well  as  for  the  whole  fiscal  year. 

We  do  not  think  it  would  be  proper  to  approximate 
the  net  earnings  for  a  proportionate  part  of  the  six 
months,  but  if  it  can  be  accurately  ascertained  what 
proportion  of  the  twenty  per  cent,  divided  declared  by 
the  company  was  earned  in  each  period  of  six.  months, 
commencing  October  1st,  1889,  then  we  think  it  should 
be  ascertained  for  each  of  such  periods  ending  March 
31st,  1890,  September  30th,  1890,  and  March  31st,  1891. 
Having  ascertained  the  amount  of  net  earnings  for  those 
eighteen  months,  it  can  readily  be  ascertained  what  pro- 
portion of  the  670  shares  was  earned  during  that  time. 
One-half  of  such  amount  should  be  allowed  John  Mar- 
shall Thomas,  executor  of  Annie  Gregg  Thomas,  as  her 
proportion — she  having  died  in  July,  1891.  If  the  net 
earnings  for  the  periods  of  six  months  cannot  be  defi- 
initely  determined,  then  ascertain  them  for  the  fiscal 
year  ending  September  30th,  1890,  and  the  proportion 
of  the  670  shares  earned  during  that  time,  and  Mrs. 
Thomas'  estate  will  be  entitled  to  one-half  thereof. 

So  far  as  Mrs.  Pennington's  interest  is  concerned  it 
will  only  be  necessary  to  determine  the  net  earnings  for 
the  two  years  ending  September  30th,  1890,  and  Septem- 
ber 30th,  1891,  then  ascertain  what  proportion  of  the  670 
shares  was  earned  during  those  two  years,  and  Mrs.  Pen- 
nington will  be  entitled  to  one-half  of  the  same.  The 
proportion  of  shares  earned  during  the  year  ending  Sep- 
tember 30th,  1889,  must  be  treated  as  capital,  and  also 
the  Thomas  half  for  the  two  years  ending  September 
30th,  1890,  and  September  30th,  1891,  after  deducting 
the  number  of  shares  to  be  turned  over  to  Mr.  Thomas 
as  above  directed. 
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We  think  this  plan  an  equitable  one.  There  can  be 
no  serious  difficulty  in  ascertaining  accurately  the  net 
profits  earned  by  the  company  during  each  fiscal  year 
of  this  period  of  three  fiscal  years,  and  it  is  altogether 
probable  that  this  can  be  determined  with  the  same  accu- 
racy for  the  periods  of  six  months.  So  far  as  the  Pen- 
nington share  is  concerned  that  is  immaterial,  but  it 
may  afi*ect  the  Thomas  share  as  we  do  not  deem  it  prac- 
ticable or  proper  to  subdivide  the  periods  fixed  by  the 
company  for  dividends. 

Whatever  those  periods  were,  whether  of  six  months 
or  a  year — they  should  be  adopted.  We  see  no  objec- 
tion to  thus  apportioning  the  dividends  between  the 
life  tenants  and  remainder-men  under  the  circumstances 
of  this  case.  The  resolution  ot  the  directors  shows  on  its 
face  that  the  earnings  of  the  three  years  were  ascertained 
and  the  dividend,  was  declared  accordingly.  As  the  earn- 
ings for  the  year  ending  September  30th,  1889,  can  be 
easily  told,  and  that  was  before  the  life  estate  commenced, 
it  is  but  just  and  in  accordance  with  the  intention  of  the 
testator,  so  far  as  it  is  shown,  that  such  earnings  be 
treated  as  capital. 

Such  further  testimony  as  may  be  necessary  to  meet 
the  views  herein  expressed  can  be  taken. 

It  follows  from  what  we  have  said  that  the  decree  of 
the  Court  below  dated  September  7th,  1893,  must  be 
reversed,  and  the  cause  remanded  so  that  the  views  herein 
expressed  may  be  carried  out. 

Decree  reversed  and 

cause  remanded. 
(Decided  25th  January,  1894.) 
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Charles   E.  Savage   vs.   J.   Kemp   Bartlbtt,   Jr., 
.   Trustee  of  The  Valley  Land  and  Improvement 
Company. 

Insolvent  corporation — Pf^ocurement  of  Subscription  through 
Fraud — Repudiation  by  Subscriber. 

Where  a  subscription  to  the  capital  stock  of  a  corporation  was 
procured  through  the  false  and  fraudulent  representations  of  the 
corporation,  and  the  subscriber,  without  laches  or  unreasonable 
delay  in  discovering  the  fraud,  and  within  a  reasonable  time 
after  such  discovery,  and  before  the  execution  by  the  corpora- 
tion of  a  deed  convej-ing  its  property  in  trust  for  the  benefit  of 
its  creditors,  notified  the  president  of  the  corporation  that  he  re- 
pudiated the  contract,  and  refused  to  make  any  further  payments 
on  account  of  his  subscription,  such  facts  constitute  a  valid  de- 
fence to  an  action  by  the  trustee  to  recover  from  the  subscriber 
the  unpaid  instalments  due  upon  his  subscription. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — At  the  trial  the  plaintiff  offered  the  two 
following  prayers: 

1.  That  the  defendant  having  produced  the  paper 
dated  July  11,  1890,  and  having  admitted  that  he  ac- 
cepted that  paper  or  receipt,  and  that  he  paid  the  money 
therein  mentioned  for  fifty  shares  of  the  stock  of  the 
Valley  Land  and  Improvement  Company  on  the  terms 
stated  in  said  receipt  and  in  the  prospectus  therein  men- 
tioned, and  offered  in  evidence,  the  company  had  the 
authority  of  the  defendant  to  register  his  name  upon  its 
books  as  a  stockholder  of  fifty  shares  of  its  capital  stock; 
and  that  if  the  jury  find  that  the  name  of  the  defendant 
was  so  entered  upon  the  books  of  the  company  as  a  stock- 
SB  V.   78. 
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holder  of  fifty  shares  of  its  stock;  and  if  the  jury  shall 
further  find,  that  after  the  defendant  had  accepted  said 
receipt  and  had  paid  the  money  therein  mentioned,  and 
had  been  registered  in  the  stock  books  of  the  company  as 
the  owner  of  fifty  shares  of  its  stock,  said  company  con- 
tracted a  large  amount  of  indebtedness  which  yet  remains 
unpaid;  and  if  the  jury  shall  further  find,  that  at  the 
time  said  indebtedness  was  contracted,  the  defendant's 
name  was  registered  in  the  company's  books  as  a  share- 
holder of  fifty  shares  of  its  capital  stock  as  above  set 
forth,  then,  by  force  of  the  laws  of  Virginia  ofi'ered  in 
evidence,  and  by  force  of  the  decree  of  the  Circuit  Court 
of  Page  County,  offered  in  evidence  in  the  case  in  which 
E.  C.  R.  Humphries  and  others  were  plaintifl*s  and  the 
Valley  Land  and  Improvement  Company  and  others  were 
defendants,  and  of  the  deed  of  trust  offered  in  evidence 
from  the  Valley  Land  and  Improvement  Company  to 
Andrew  Broaddus  and  others,  the  plaintift'  is  entitled  to 
recover  in  this  suit  the  whole  amount  yet  remaining  un- 
paid of  the  cost  of  said  fifty  shares  of  stock  of  the  said 
company,  with  interest  thereon,  as  to  sixty  per  cent,  of 
that  amount,  from  the  date  of  the  purchase  of  said 
shares  by  said  defendant. 

2.  That  there  is  no  evidence  legally  sufficient  to  es- 
tablish such  a  rescission  of  the  contract  of  the  defendant 
as  a  stockholder  of  the  Valley  Land  and  Improvement 
Company  as  to  discharge  him  from  liability  as  such 
stockholder  in  this  suit. 

The  defendant  offered  five  prayers,  the  third  and 
fourth  of  which  only,  as  follows,  were  passed  upon  by 
the  Court: 

3.  That  if  the  jury  shall  find  that  the  defendant  con- 
tracted with  the  Valley  Land  and  Improvement  Com- 
pany to  purchase  from  it  fifty  shares  of  its  capital  stock 
for  the  sum  of  five  thousand  dollars,  and  paid  two  thou- 
sand dollars  on  account  thereof,  and  that  said  contract 
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was  entered  into  after  the  agents  of  the  said  company, 
with  one  of  whom,  acting  on  its  behalf,  the  said  contract 
was  made,  had  exhibited  to  the  defendant  the  prospectus 
offered  in  evidence,  and  that  said  company  delivered  to 
the  defendant  the  memorandum  and  receipt  signed  by 
J.  D.  Wheeler,  offered  in  evidence,  and  that  the  prospec- 
tus referred  to  in  said  memorandum  and  receipt  is  the 
one  offered  in  evidence;  and  shall  further  find  that  said 
prospectus  contained  fraudulent  and  material  misrepre- 
sentations of  facts  of  a  nature  calculated  to  induce  sub- 
scriptions to  the  said  stock;  and  shall  further  find,  that 
in  the  month  of  January,  1891,  while  the  said  company 
was  still  a  going  concern,  conducting  its  business 
through  its  oflScers,  the  defendant  called  upon  the  presi- 
dent of  the  said  company  and  notified  him  that  he  would 
not  be  bound  by  his  said  contract  of  purchase,  and 
wonld  make  no  further  payments  thereunder,  and  shall 
further  find  that  he  did  so  because  he  had  learned  of 
some  of  the  said  misrepresentations,  and  that  said  notice 
was  given  within  a  reasonable  time  after  he  had  ob- 
tained said  information,  and  that  defendant  was  a  citizen 
of  Maryland,  then  the  plaintiff  is  not  entitled  to  a 
recovery. 

4.  That  if  the  jury  shall  find  that  the  prospectus 
offered  in  evidence  had  been  exhibited  by  the  agent  or 
agents  of  the  Valley  Land  and  Improvement  Company 
to  the  defendant,  before  any  contract  was  entered  into 
between  said  company  and  him,  with  a  view  to  induce 
him  to  take  the  stock  mentioned  in  the  evidence,  and 
that  said  prospectus  formed  part  of  the  contract  with 
reference  to  said  stock,  between  said  company  and  the 
defendant,  and  that  when  said  contract  was  made  said 
company  did  not  own  and  control  the  Luray  Inn  and 
Caverns,  or  had  not  acquired  about  twenty-five  hundred 
acres  of  the  choicest  land  for  building  sites  and  manu- 
facturing purposes,  in  and  around  the  said  hotel,  cav- 
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eriis  and  the  town  of  Luray,  or  did  not  own  all  the  avail- 
able lands  suitable  for  said  purposes,  or  did  not  own  or 
control  about  eight  thousand  acres  of  the  best  mineral 
properties  in  Virginia,  consisting  of  iron,  manganese  and 
other  valuable  minerals,  or  shall  find  that  it  is  untrue 
to  any  material  extent  that  the  books  of  subscription  or 
sale  of  said  stock  were  hardly  opened,  when  one  hundred 
thousand  dollars  were  subscribed,  and  that  the  defend- 
ant heard,  after  the  lot  sale,  circumstances  putting  him 
on  enquiry  as  to  said  misrepresentations,  or  some  of 
them,  and  that  within  a  reasonable  time  after  the  defend- 
ant learned  of  the  falseness  of  the  representations  con- 
tained in  the  said  prospectus,  in  any  of  the  above  men- 
tioned particulars,  he  called  in  the  month  of  January, 
1891,  on  the  president  of  said  company,  and  gave  him 
notice  that  he  would  no  longer  be  bound  by  said  con- 
tract, or  make  any  further  payments  thereon,  and  be- 
fore such  visit  gave  him  like  notice  by  letter;  and  shall 
further  find,  that  when  such  notice  was  given,  the  said 
company  was  a  going  concern,  engaged  in  the  conduct  of 
its  business  by  its  own  oflScers,  and  also  that  the  defend- 
ant is  a  citizen  of  Maryland,  then  their  verdict  ought  to 
be  for  the  defendant. 

The  Court  (Wright,  J.,)  granted  the  prayers  of  the 
plaintifi',  and  rejected  those  of  the  defendant.  The 
defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  appealed. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Page,  Roberts,  and  McSherry,  J. 

William  A.  Fisher,  (with  whom  was  John  H,  Lowe,  on 
the  brief,)  for  the  appellant. 

Charles  Marshall,  (with  whom  was  Joseph  C.  France, 
on  the  brief,)  for  the  appellee. 
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Robinson,  C.  J.,  delivered   the  opinion  of  the  Court. 

The  Valley  Land  and  Improvement  Company  was  in- 
corporated by  an  Act  of  the  Legislature  of  the  State  of 
Virginia,  approved  January  29th,  1890,  with  a  capital 
stock  of  12,000,000.  In  April,  1891,  within  fifteen 
months  after  its  incorporation,  the  company  executed  a 
deed  of  trust,  conveying  all  its  property,  including  its 
unpaid  capital  stock,  to  trustees  for  the  benefit  of  its 
creditors.  In  August  of  the  same  year,  upon  a  bill  filed 
by  the  creditors  in  the  Circuit  Court  of  Page  County, 
Virginia,  the  plaintiff  was  appointed  sole  trustee  to 
execute  the  deed  of  trust  in  the  place  of  the  four  trustees 
therein  named,  and  was  authorized  and  directed  to  col- 
lect all  moneys  due  upon  subscriptions  to  its  capital 
stock.  This  is  an  action  at  lata  brought  by  the  plain- 
tiff, as  trustee,  against  the  defendant,  to  recover  the  un- 
paid instalments  due  by  him  upon  his  subscription  to 
the  capital  stock  of  the  company.  The  defence  is  that 
the  defendant  was  induced  to  become  a  shareholder  upon 
the  faith  of  certain  representations  set  forth  in  ^pros- 
pectus issued  by  the  company,  and  that  these  represen- 
tations were  false  and  fraudulent,  and  that  the  defend- 
ant, within  a  reasonable  time  after  the  discovery  of  the 
fraud,  and  before  the  execution  of  the  deed  of  trust, 
notified  the  president  of  the  company,  that  he  repudiated 
the  contract,  and  refused  to  make  any  further  payments 
on  account  of  his  subscription.  And  the  question  is 
whether  these  facts,  if  found  by  the  jury,  constitute  a 
valid  defence  to  the  action.  As  against  the  company 
itself  it  is  well  settled  that  a  shareholder  may  rescind 
a  contract  of  subscription  procured  through  the  fraud  of 
the  company,  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud.  ^^Contracts  of  this  description," 
says  Lord  Romilly,  ^'between  an  individual  and  a  com- 
pany, so  far  as  misrepresentation  or  suppression  of  the 
truth  is  concerned,  are  to  be   treated   like  contracts  be- 
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tween  any  two  individuals.  If  one  man  makes  a  false 
statement,  which  misleads  another,  the  way  in  which 
that  is  to  be  treated  affords  the  example  for  the  way  in 
which  a  contract  is  to  be  treated  where  a*  company 
makes  a  false  statement  which  misleads  an  individual." 
Venezuela  Central  Railway  Company  vs.  Kisch^  Law 
Hep.,  2  Fng,  &  Irish  Appeals y  99.  And  this  well  settled 
rule  applies  with  even  greater  strictness  in  regard  to 
representations  set  forth  in  ^prospectus  issued  by  a  com- 
pany for  the  purpose  of  inviting  persons  to  join  in  the 
undertaking;  and  although  some  allowance  must  be 
made  for  the  manner  in  which  the  advantages  which  are 
likely  to  be  enjoyed  by  the  subscribers  are  described, 
yet,  as  was  said  by  the  Lord  Chancellor  in  the  case  to 
which  we  have  just  referred,  ^'no  misstatement  or  con- 
cealment of  any  material  facts  or  circumstances  ought 
to  be  permitted."  And  then  be  quotes  with  approval 
what  was  said  by  Vice-Chancellor  Kindersley  in  the 
case  of  the  Neio  Brunswick  and  Canada  Bailtoay^  dc. 
Company  vs,  Muggeridge,  1  Drew,  &  8m.,  381,  *^Those 
who  issue  a  prospectus  holding  out  to  the  public  the 
great  advantages  which  will  accrue  to  persons  who  will 
take  shares  in  a  proposed  undertaking,  and  inviting 
them  to  take  shares  on  the  faith  of  the  representations 
therein  contained,  are  bound  to  state  everything  with 
strict  and  scrupulous  accuracy,  and  not  only  to  abstain 
from  stating  as  a  fact  that  which  is  not  so,  but  to  omit 
no  one  fact  within  their  knowledge,  the  existence  of 
which  might  in  any  degree  affect  the  nature,  or  extent, 
or  quality  of  the  privileges  and  advantages  which  the 
prospectus  holds  out  as  inducements  to  take  shares." 
At  the  same  time,  contracts  of  subscription  procured  by 
fraud  are  72ot  void,  but  voidable,  at  the  election  of  the 
shareholder;  for  although  deceived  and  misled,  he  has 
the  right  to  abide  by  the  contract.  If,  however,  he 
means  to  rescind  the   contract,  he  must  do  so  within  a 
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reasonable  time  after  the  discovery  of  the  fraud.  ^^A 
man  must  not,"  says  LordRoMiLLY,  '^play  fast  and  loose, 
he  must  not  say  I  will  abide  by  the  company  if  success- 
ful, and  I  will  leave  the  company  if  it  fails,  and  there- 
fore, when  a  misrepresentation  is  made  of  which  any  one 
of  the  shareholders  has  notice  and  can  take  advantage 
to  avoid  his  contract  with  the  company,  it  is  his  duty 
to  determine  at  once  whether  he  will  depart  from  the . 
company  or  whether  he  will  remain  a  member.'*  Ash- 
ley's Case,  L.  Sep,,  9  jFg.,  262. 

In  the  prospectus  issued  by  the  company  in  this  case, 
it  is  stated: 

1.  That  the  company  was  the  owner  of  the  famous 
Luray  Inn  with  all  its  furniture  and  equipments. 

2.  That  it  was  the  owner  of  the  famous  Luray 
Caverns. 

3.  That  it  had  acquired  and  owned  2500  acres  of  the 
choicest  lands  for  building  and  manufacturing  purposes, 
and  in  fact  all  the  available  land  for  these  purposes  in 
and  around  the  hotel,  caverns  and  town  of  Luray. 

4.  That  it  owned  and  controlled  8000  acres  of  the  best 
mineral  properties  in  Virginia,  consisting  of  iron,  man- 
ganese, and  other  valuable  minerals. 

Instead  of  being  the  owner,  the  defendant  proved 
that  the  company  had  merely  the  option  to  buy  these 
properties  at  certain  stipulated  prices;  that  this  option 
had  been  assigned  to  the  company  by  D.  F.  Kagey  and 
his  associates,  some  of  whom  were  prometers  of  the  un- 
dertaking, and  that  in  consideration  of  the  assignment 
of  said  option,  the  company  had  issued  certificates  of 
stock  to  Kagey  and  his  associates  of  the  par  value  of 
$400,000,  and  that  the  amount  which  would  have  been 
required  on  the  7th  July,  1890, — the  date  of  the  defend- 
ant's subscription, — to  enable  the  company  even  to  avail 
itself  of  the  options,  exceeded  the  sum  of  |300,000  over 
and  above  the  entire  receipts  of  the  company,  up  to  that 
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time.  The  defendant  further  proved,  that  a  Mr.  Ley- 
burn  had  in  fact  procured  the  option  for  the  purchase  of 
4000  acres  of  the  so-called  valuable  mineral  land  for 
$2  per  acre,  and  that  he  had  assigned  said  option  to 
Kagey  and  Marshall  for  fifty  shares  of  the  stock  of  the 
company.  The  defendant  then  proved  it  was  not  until 
November,  1890,  three  months  after  his  subscription,  that 
he  discovered  the  fraudulent  character  of  the  representa- 
tions set  forth  in  the  prospectus,  and  that  shortly  after- 
wards, in  January,  1891,  and  before  the  execution  of  the 
deed  of  trust  he  notified  the  president  of  the  company  of 
his  repudiation  of  the  contract,  and  of  his  refusal  to  make 
any  further  payments  on  account  of  the  same. 

Here  was  evidence  to  go  to  the  jury,  not  only  to  prove 
that  the  defendant's  subscription  was  obtained  by  fraud, 
but  that  he  had  also  within  a  reasonable  time  after  the 
discovery  of  the  fraud,  rescinded  the  contract.  And  as 
there  does  not  seem  to  be  any  question  as  to  laches  on 
his  part,  these  facts,  if  found  by  the  jury,  would  accord- 
ing to  all  the  authorities  have  been  a  valid  defence  in 
an  action  brought  by  the  company  itself.  But  whilst 
it  is  conceded  that  a  defrauded  shareholder  may  by  a 
proper  proceeding  rescind  the  contract,  the  argument 
is  that  the  act  of  rescission  must  be  of  such  a  nature  as 
to  remove  his  name  from  the  books  of  the  company,  and 
for  the  reason  that  persons  dealing  with  the  company 
are  presumed  to  have  given  credit  to  the  company  upon 
the  faith  of  his  subscription. 

This  may  be  considered  the  settled  law  in  England, 
and,  further,  that  the  proceeding  to  remove  his  name 
from  the  register  must  be  instituted  by  the  subscriber 
before  the  insolvency  of  the  company.  In  the  leading 
case  of  Oakes  vs.  Turquand,  decided  in  the  House  of  Lords 
in  1867,  it  was  held  that  the  application  to  remove  the 
name  of  a  member  from  the  register  on  the  ground 
that  the  subscription  was   procured  through  the  fraud 
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of  the  company  mu8t  be  made  before  the  commencement 
of  winding-up  proceedings.     L,  B.,  2  H.  £.,  325. 

''If  a  demand  had  been  made  upon  Mr.  Oakes  fo^  a 
call,"  says  Lord  Colonsay,  ''while  the  company  was  a 
going  concern,  and  he  had  resisted  it  on  the  ground  of 
fraud,  I  think  he  might  have  been  entitled  to  succeed  in 
that  resistance,  and  to  have  his  name  removed  from  the 
register."  And  in  the  later  case  of  Tlie  Reese  River 
Silver  Mining  Co.  vs.  Smithy  4  Eng.  &  Irish  Appeals^  64, 
it  was  decided  that  "where  an  application  has  been 
made  by  a  defrauded  shareholder  for  the  rescission  of 
the  contract  and  the  removal  of  his  name  from  the  regis- 
ter, his  right  to  a  rescission  will  not  be  affected  by  the 
fact  that  winding-up  proceedings  intervene  before  his 
suit  for  rescission  has  been  determined." 

These  cases,  however,  are  based  upon  the  provisions 
of  the  English  Companies  Act  of  1862,  entitled  "An 
Act  for  the  Incorporation,  Regulation  and  Winding-up 
of  Trading  Companies  and  other  Associations."  By 
this  Act,  a  public  officer  was  appointed  for  keeping  a 
register  of,  amongst  other  things,  the  name  of  the  pro- 
jected company;  a  statement  of  the  nature  of  its  in- 
tended business,  the  amount  of  its  capital,  the  names 
and  addresses  of  every  subscriber,  with  the  number  of 
shares  taken  by  him  and  the  amount  paid  on  each  share. 
And,  in  the  event  of  a  company  being  wound  up,  the 
Act  provides,  that  every  member  shall  be  liable  to  con- 
tribute to  the  assets  of  the  company  to  an  amount  suffi- 
cient for  the  payment  of  its  debts  and  liabilities.  It 
further  provides,  that  the  register  shall  be  open  to  the 
inspection,  not  only  of  the  members,  but  al  lother  per- 
sons, and  any  person  whose  name  has  been  wrongfully 
registered  may  apply  to  any  superior  Court  of  law  or 
equity  for  a  rectification  of  the  register. 

The  Act  contains  no  less  than  two  hundred  and  twelve 
sections,  collecting  as  it  were  into  one  Code,  the  provi- 
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sions  which  were  thenceforth  to  be  applicable  to  such 
companies;  ^^provisions  intended,"  says  Lord  Colonsay, 
**on  the  one  hand  to  preserve  the  members  from  unneces- 
sary molestation  by  creditors  of  the  company,  and  on 
the  other  hand,  to  preserve  the  rights  of  creditors,  to 
ultimate  payment  out  of  the  estates  of  the  members." 
Oakesvs.  Turquand.  *^The  liability  of  the  shareholders," 
says  the  Lord  Chancellor,  "is  a  statutable  liability,  under 
which  the  creditors  have  a  right  which  attaches  upon 
the  shareholders,  to  compel  them  to  contribute  to  the  ex- 
tent of  their  shares  toward  the  payment  of  the  debts  of 
the  company."  And  as  was  said  in  Oakes  V8,  Thtrquandj 
*Hhe  Legislature  took  care  to  provide  by  registration 
the  means  of  enabling  persons  dealing  with  the  com- 
pany to  know  whom  and  to  what  they  had  to  trust.  It 
intended  to  put  the  persons  whose  names  are  on  it,  in 
the  same  position  towards  creditors  as  persons  engaged 
in  an  ordinary  partnership." 

And  in  adopting  the  rules  of  law  laid  down  in  the 
English  cases,  the  text  writers,  some  at  least,  have  over- 
looked, it  seems  to  us,  the  fact  that  these  cases  were 
governed  and  decided  under  the  provisions  of  the  Com- 
panies Act  of  1862.  There  is  however  no  such  Act  in 
force  in  this  State,  and  although  a  defrauded  share- 
holder may  file  a  bill  in  equity  to  have  his  name  re- 
moved from  the  books  of  the  company,  there  is  no  fixed 
rule  established  which  denies  to  him  the  right  of  re- 
scinding a  fraudulent  contract,  except  by  a  proceeding  of 
that  kind.  Nor  can  it  be  said  that  there  is  an  estab- 
lished rule  which  denies  to  him  the  right  to  rescind  the 
contract,even  after  the  insolvency  of  the  company,  without 
reference  to  the  diligence  exercised  by  him  in  ascertain- 
ing his  right  and  in  repudiating  the  fraud  practiced  upon 
him. 

In  Upton,  Assignee  V8.  IVibilcock,  91  U.  S.,  45,  where 
a  suit  was  brought  by  the  assignee  of  an  insolvent  corn- 
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pany,  and  the  defence  was  that  the  subscription  had  been 
procured  by  the  false  representations  of  the  agent  of  the 
company,  the  Supreme  Court  held  that  such  a  defence 
was  not  available  under  the  facts  in  that  case,  because 
the  shareholder  had  failed  to  use  due  diligence  in  ascer- 
taining the  truth  or  falsity  of  the  representations,  and 
in  repudiating  the  contract.  In  that  case,  the  share- 
holder did  not  repudiate  the  contract  until  three  years 
after  his  subscription,  nor  until  a  demand  had  been  made 
by  the  assignee.  But  his  right  to  repudiate  the  con- 
tract on  the  ground  of  fraud  apart  from  the  question  of 
laches  on  his  part,  and  the  right  to  repudiate  it  without 
a  proceeding  against  the  company  to  remove  his  name 
from  the  books  of  the  company  is  distinctly  recognized. 
There  is  no  intimation  or  suggestion  on  the  part  of  the 
Court,  that  a  proceeding  of  any  kind  was  necessary  to 
enable  a  defrauded  shareholder  to  rescind  the  contract. 
It  seems  to  have  been  conceded  that  a  notification  to 
the  company  by  the  shareholder,  of  his  rescission  of  the 
contract  was  all  that  was  required.  And  in  the  dissent- 
ing opinion  of  Mr.  Justice  Miller,  in  which  the  Chief 
Justice  and  Mr.  Justice  Bradley  concurred,  he  says  : 
'*I  am  of  opinion  that  where  an  agent  of  an  existing 
corporation,  procures  a  subscription  of  additional  stock 
in  it  by  fraudulent  representations,  the  fraud  can  be  re- 
lied on  as  a  defence  to  a  suit  for  the  unpaid  instalments, 
when  suit  is  brought  by  the  corporation;  and  that  if 
the  stockholder  has  in  reasonable  time  repudiated  the 
contract,  and  offered  to  rescind  it  before  the  insolvency 
or  bankruptcy  of  the  corporation,  the  defence  is  valid 
against  the  assignee  of  the  corporation.  I  also  think 
there  was  evidence  of  such  fraud  in  this  case,  and  that 
the  question  of  reasonable  diligence  in  the  offer  to  re- 
scind was  fairly  put  to  the  jury." 

And  in  Upton,  Assignee  vs.  Engleharty  3  Dillon's  Circuit 
Ct.  Rep.^  496,  where  a  suit  was  brought  by  the  assignee 
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of  the  same  company,  and  the  defendant  pleaded  that  he 
was  induced  to  purchase  the  stock  by  the  fraudulent  re- 
presentations of  the  agent  of  the  company,  and  that  ^^he 
was  in  no  way  bound  thereby,  and  that  he  long  ago  re- 
pudiated said  purchase  by  refusing  to  pay  any  more  " 
of  the  instalments,  Judge  Dillon  held  the  plea  to  be  de- 
fective because  it  did  not  *^show  that  the  defendant 
made  use  of  reasonable  diligence  to  make  himself  ac- 
quainted with  the  matters  in  respect  of  which  the  fraud 
is  claimed,  nor  when  or  how  he  repudiated  the  contract." 

And  after  referring  to  Oakes  V8,  TurqiMnd  and  other 
English  cases  in  which  it  had  been  held  that  the  de- 
frauded shareholder  must  make  application  to  have  his 
name  removed  from  the  register  of  shareholders  before 
winding-up  proceedings  are  instituted  against  the  com- 
pany, he  Bays: 

^*  These  decisions  are  doubtless  in  some  degree  in- 
fluenced by  the  special  provisions  of  the  Companies 
Act,  particularly  that  of  1862,  but  the  general  course  of 
reasoning  therein  is  applicable  to  cases  of  insolvent  or 
bankrupt  corporations  in  this  country.  There  is  no 
register  of  stockholders  in  Illinois  provided  for,  and  it  is 
possible  that  the  decisions  in  England  requiring  active 
steps  by  bill  in  Chancery  to  have  one's  name  removed 
from  the  register  might  not  be  applicable  to  their  full 
extent  here.  Indeed,  I  am  inclined  to  the  opinion  that 
if  a  company  has  fraudulently  misrepresented  or  con- 
cealed material  facts,  and  thus  drawn  an  innocent  per- 
son into  the  purchase  of  stock,  he  at  the  time  being 
guilty  of  no  want  of  reasonable  caution  and  judgment, 
and  afterwards  guilty  of  no  laches  in  discovering  the 
fraud,  and  he  thereupon  repudiates  the  contract  and 
oflers  to  rescind  the  purchase,  these  facts  concurring,  I 
am  inclined  to  the  opinion  that  the  bankruptcy  of  the 
company  subsequently  happening  will  not  enable  the 
assignee  to  insist  that  the  purchase  of  stock  is  binding 
upon  him." 
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We  may  also  refer  to  Farrar  V8,  Walker,  Assignee,  be- 
fore Mr.  Justice  Miller,  on  appeal  to  the  Circuit  Court 
and  reported  in  3  DiUon,  in  which  that  learned  Judge 
recognizes  in  express  terms  the  right  of  the  defrauded 
shareholder  to  repudiate  the  contract,  and  to  repudiate 
it  even  after  the  insolvency  of  the  company,  if  he  has 
not  had  reasonable  time  in  which  to  examine  into  the 
affairs  of  the  company  before  the  appointment  of  the 
assignee. 

We  agree  that  the  assets  of  an  insolvent  corporation 
constitute  a  trust  fund,  for  the  payment  of  corporate 
debts,  and  that  unpaid  subscriptions  to  its  capital  stock 
constitute  part  of  such  assets,  but  the  subscriptions 
must  be  such  as  the  assignee  can  enforce  according  to 
the  well  settled  principles  of  law.  And  if  it  be  con- 
ceded that  a  defrauded  shareholder  may  rescind  the  con- 
tract by  a  proceeding  against  the  company,  instituted 
before  its  insolvency,  it  can  make  no  difference  to  credi- 
tors who  have  dealt  with  and  have  given  credit  to  the 
company  upon  the  faith  of  the  subscription,  whether 
the  contract  is  rescinded  by  a  proceeding  against  the  com- 
pany or  by  any  act  or  acts  of  the  shareholder  which  in  law 
amount  to  a  rescission.  In  either  case  the  assets  of  the 
company  will  be  diminished  to  the  extent  of  the  fraudu- 
lent subscriptions. 

If,  therefore,  the  defendant's  subscription  was  pro- 
cured through  the  false  representations  of  the  company, 
and  there  was  no  laches  or  unrea*8onable  delay  on  his 
part  in  discovering  the  fraud,  and  within  a  reasonable 
time  after  the  discovery  of  the  fraud,  and  before  the 
execution  of  the  deed  conveying  its  property  in  trust 
for  the  benefit  of  its  creditors,  he  notified  the  corporate 
authorities  that  he  repudiated  the  contract,  these  facts 
if  found  by  the  jury  constitute  a  valid  defence  to  the 
action.  And,  this  being  so,  there  was  error  in  granting 
the  plaintiff's   first   and   second   prayers.     We   see   no 
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objection  to  the  defendant's  third  and  fourth  prayers, 
except  in  this  particular,  they  do  not  leave  to  the  jury 
to  find  whether  he  had  used  reasonable  diligence  in  dis- 
covering the  fraud.  As  these  prayers,  thus  amended, 
present  the  law  as  applicable  to  the  case,  it  is  quite 
unnecessary  to  consider  the  fifth  prayer  which  was  re- 
jected by  the  Court. 

Judgment  reversed,  and 

new  (rial  awarded, 
(Decided  1st  February,  1894.) 


George  Yunger  vs.  State  of  Maryland. 

Statuien — Repeal — Repugnancy — Local  option  and   High 
license  laws. 

The  Act  of  1890,  chap.  208,  which  submitted  to  the  qualified 
voters  of  an  election  district  in  Carroll  County,  known  as  *'Free- 
dom  District,"  the  question  of  granting  licenses  for  the  sale  of 
spirituous  liquors  in  said  district,  was  repealed  by  the  Act  of 
1892,  chap.  423,  known  as  the  '*High  License  Law,"  and  entitled 
'*An  Act  to  regulate  the  sale  and  the  granting  of  license  for  the 
sale  of  spirituous  and  fermented  liquors  in  Carroll  County,'' 
and  which  provides  how  and  in  what  manner  licenses  shall  be 
granted,  excepts  no  part  of  the  county  from  its  operation,  and 
expressly  repeals  all  Acts  inconsistent  with  its  provisions. 

Appeal  from  the  Circuit  Court  for  Carroll  County. 

The  traverser  was  tried  before  the  Court  (Roberts,  J.,) 
without  the  intervention  of  a  jury,  and  was  found  guilty, 
and  he  was  thereupon  sentenced.  The  case  is  further 
stated  in  the  opinion  of  this  Court. 
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The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  and  Boyd,  J.,  for  the  appellant,  and  sub- 
mitted on  brief  for  the  appellee. 

James  A,  C,  Bond,  for  the  appellant. 

Charles  E,  Fink,  State's- Attorney  for  Carroll  County, 
and  John  Prentiss  Poe,  Attorney-General,  for  the  appellee. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

By  the  Act  of  1890,  chap.  208,  the  question  whether 
or  not  license  should  be  granted  for  the  sale  of  spirit- 
uous liquors  in  the  Fifth  Election  District  of  Carroll 
County,  known  as  '^Freedom  District,"  was  submitted 
to  the  qualified  voters  of  said  district ;  and  at  an  election 
held  in  pursuance  of  this  Act,  a  majority  of  the  votes 
cast  was  against  the  granting  of  license. 

At  the  January  session  of  the  Legislature  of  1892, 
chapter  423,  an  Act  known  as  ^'High  License  Law" 
was  passed.  This  Act  is  entitled  **An  Act  to  regu- 
late the  sale,  and  the  granting  of  license  for  the  sale  of 
spirituous  and  fermented  liquors  in  Carroll  County," 
and  it  provides,  in  the  first  place,  that  any  person  desir- 
ing to  obtain  license  to  sell  spirituous  or  fermented 
liquors  in  Carroll  County,  shall  file  an  application  in 
writing  with  the  clerk  of  the  Circuit  Court,  to  which 
shall  be  annexed  a  certificate  signed  by  at  least  nine 
reputable  freeholders,  bona  fide  residents  of  the  neighbor- 
hood in  which  the  applicant  proposes  to  conduct  his  busi- 
ness, each  of  whom  shall  certify  that  the  applicant  is  in 
their  judgment  a  proper  person  to  have  the  privilege  of 
selling  spirituous  liquors.  Thereupon  the  clerk  is  re- 
quired to  publish,  in  some  newspaper  in  the  county, 
notice  of  such  application,  and  if  any  person  shall  file 
with  the  clerk  any  reason  why  license  should  not  be 
granted  to  the  applicant,  the  Judge  of  the  Circuit  Court 
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shall  hear  and  determine  whether  license  shall  be  issued 
to  the  applicant.  And  then  the  Aot  provides  the  amount 
to  be  paid  for  licenses  issued  in  pursuance  of  its  provisions, 
the  said  amount  varying  from  one  hundred  to  three  hun- 
dred and  fifty  dollars.  The  Act  further  provides  that 
**all  Acts  or  parts  of  Acts  inconsistent  with  the  provi- 
sions of  this  Act  be  and  the  same  are  hereby  repealed." 
The  traverser  was  indicted  for  selling  spirituous 
liquors  in  the  Fifth  Election  District  of  Carroll  County, 
known  as  * 'Freedom  District,"  and  at  the  trial  ofi'ered 
in  evidence  a  license  for  the  sale  of  spirituous  liquors  in 
said  district,  issued  to  him  by  the  clerk  of  the  Circuit 
Court  in  pursuance  of  the  Act  of  1892.  The  Court 
refused  to  allow  the  license  to  be  offered  in  evidence,  and 
to  this  ruling  the  traverser  excepted.  So,  the  question 
depends  entirely  upon  whether  the  Local  Option  Act  of 
1890,  for  that  district  is  repealed  by  the  subsequent  Act 
of  1892,  known  as  the  High  License  Law.  And  it  seems  to 
us  there  ought  not  to  be  any  diflSculty  as  to  this  question. 
The  Act  of  1892  is,  as  we  have  seen,  entitled  '*An  Act 
to  regulate  the  sale  and  the  granting  of  license  for 
the  sale  of  spirituous  and  fermented  liquors  in  Carroll 
County."  It  then  provides  how,  and  in  what  manner, 
license  shall  be  granted,  and  no  part  of  the  county  is 
excepted  from  its  operation.  And  to  prevent  any  mis- 
construction as  to  its  meaning  and  operation,  it  provides 
in  express  terms,  that  Acts  inconsistent  with  its  provi- 
sions "are  hereby  repealed."  And  if  the  Legislature 
meant,  by  the  Act  of  1892,  to  provide  a  new  law  regu- 
lating the  issuing  of  license  for  the  sale  of  spirituous 
liquors  for  the  entire  county, — and  such  seems  to  us  to 
have  been  the  intention, — then  this  Act  is  inconsistent 
with,  and  repugnant  to,  the  former  Act  of  1890,  which 
prohibited  the  issuing  of  license  for  the  sale  of  spirit- 
uous liquors  in  "Freedom  District."  And,  this  being 
so,  the  Act  of  1892,  must  necessarily  operate  as  a  repeal 
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of  the  former  Act  of  1890.  No  principle  is  better  estab- 
lished than  that  a  subsequent  Act,  which  is  inconsistent 
withy  and  rqimgnant  to,  a  former  Act  operates  as  a  repeal 
of  the  former  Act,  even  though  it  does  not  so  provide  in 
express  terms. 

Biding  reversed,  and 

new  trial  aioarded. 
Decided  8th  February,  1894.) 


The  Exchange  Bank  of  Wbeblinq  vs.  The  Sutton 

Bank. 

Negotiable  instrument— Check — Notice  of  Non- payment. 

The  defendant  Bank  being  indebted  to  the  plaintiff  Bank  for  cer- 
tain collections  made  by  the  former  on  account  of  the  latter, 
mailed  to  the  plaintiff  a  check  drawn  by  the  defendant  on  J.  J. 
Nicholson  &  Sons,  bankers,  with  whom  both  parties  kept 
accounts.  On  the  day  it  was  received  the  plaintiff  forwarded  it 
by  mail,  endorsed  "for  collection  and  credit  account,''  to  J.  J. 
Nicholson  &  Sons.  The  defendant  had  at  the  time  on  deposit  to 
its  credit  with  the  banking  house  a  sum  in  excess  of  the  amount 
of  the  check.  The  check  on  the  day  of  its  receipt  was  entered 
to  the  debit  of  the  defendant's  account,  but  was  not  then  entered 
as  a  credit  to  the  account  of  the  plaintiff.  Behig  hopelessly 
insolvent,  later  in  the  day  Nicholson  &  Sons  made  an  assignment 
to  trustees  for  the  benefit  of  creditors,  and  the  trustees,  after  they 
had  taken  possession,  entered  the  check  to  the  credit  of  the 
plaintiff.  At  the  time  of  the  receipt  of  the  check  the  Nicholsons 
did  not  have  In  their  banking  house  the  amount  of  the  check  in 
actual  cash.  If  the  check  was  protested,  no  notice  of  the  protest 
or  of  the  non-payment  was  sent  to  or  received  by  either  the 

Note,    a  note  od  the  nature  of  drafts  by  one  Bank  on  another,  is  published  with 
this  case  In  23  L.  S,  A.,  173. 

37  V.  78. 
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plaintiff  or  defendant.  The  check  was  afterwards  lost.  In  an 
action  to  recover  the  collections  for  which  the  check  had  been 
given,  it  was  Held: 

1st.     That  the  check  was  not  paid  by  Nicholson  &  Sons. 

2nd.  That  being  hopelessly  insolvent  at  the  time  the  check  was 
drawn  upon  them,  their  transfer  of  credit  from  the  defendant  to 
the  plaintiff  would  have  been  a  mere  delusion. 

3rd.  That  after  their  assignment  for  the  benedt  of  creditors, 
Nicholson  &  Sons  ceased  to  be  a  going  concern,  and  neither  they 
nor  their  trustees  had  the  right  to  make  a  transfer  of  credit 
which  was  wholly  worthless. 

An  instrument,  headed  with  the  name  of  a  bank  and  a  date,  and 
over  the  signature  of  the  cashier,  drawn  upon  a  firm  engaged  in 
banking  busipess,  and  directing  the  payment  to  the  order  of  a 
person  named,  of  a  specified  sum  of  money,  which  is  at  the  time 
on  deposit  with  the  drawee,  without  designating  a  future  day  of 
payment,  is  a  chock. 

Where  a  bank  receives  a  check  on  itself,  endorsed  "for  collection 
and  credit,"  it  becomes  the  agent  of  the  person  sending  it,  and 
is  liable  to  the  latter  for  such  damages  as  may  be  occasioned  by 
its  failure  to  give  notice  to  the  drawer  of  non-payment. 

A  failure  of  the  bank  on  which  a  check  is  drawn  and  with  which 
it  is  deposited  *'for  collection  and  credit,"  to  notify  the  drawer 
of  its  non-payment  does  not  discharge  him  from  liability,  unless 
he  has  actually  or  presumptively  suffered  some  loss  or  injury 
therefrom. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

This  appeal  was  taken  by  the  plaintiff  from  a,pro/onna 
judgment  entered  for  the  defendant  by  the  Court  below 
(Ritchie,  J.,)  on  a  case  stated.  The  right  of  appeal 
was  reserved  to  each  party.  The  case  is  stated  in  the 
opinion  of  this  Court. 

The  cause  was  argued  before  Bryan,  Fowlbr,  Page, 
and  Boyd,  J. 
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Edgar  G.  Miller,  Jr,,  (with  whom  was  Leigh  Bonsai,  on 
the  brief,)  for  the  appellant. 

There  was  no  payment  of  the  debt  due  the  plaintiff. 
When  a  depositor  in  a  solvent  bank  draws  a  check  upon 
it,  and  sends  the  check  to  his  creditor,  and  the  creditor 
deposits  the  check  to  his  credit  in  the  same  bank,  a 
transfer  of  property  takes  place.  The  drawer  of  the 
check  is  charged  with  the  amount  of  the  check  by  the 
bank,  and  the  depositor  is  credited  with  the  same  amount. 
The  drawer  had  a  valuable  credit  with  the  bank,  and 
this  credit  is  acquired  by  the  payee,  who,  in  losing  his 
right  against  the  drawer,  obtains  a  right  of  equal  value 
against  the  bank. 

But  if  the  bank  is  on  the  point  of  failure  the  credit 
which  the  drawer  of  the  check  has  at  the  bank  is  worth- 
less. Tyson  &  Ratds  vs.  Western  National  Bank,  77  Md., 
412.  And  even  supposing  the  defendant's  credit  had 
been  transferred  to  the  plaintiff  on  the  books  of  J.  J. 
Nicholson  &  Sons  before  the  failure,  how  could  the  de- 
fendant make  valid  payment  by  a  transfer  of  such  a 
credit  ?  The  credit  which  the  defendant  had  with  Nich- 
olson when  the  check  reached  him  was  worthless  to  it 
and  to  every  one  else. 

In  this  connection  the  following  quotation  from  the 
case  of  Thomas  vs.  Supervisors  of  Westchestor  County,  115 
N.  Y.,  47,  is  in  point.  The  Court  said  that  **upon  broad 
principles  of  justice  it  would  seem  that  a  man  should 
not  be  allowed  to  pay  a  debt  with  worthless  paper, 
though  both  parties  supposed  it  to  be  good." 

When  a  deed  of  trust  was  executed  the  right  of  the 
Nicholsons  as  a  going  concern  to  constitute  itself  a 
debtor  of  the  plaintiff  at  once  ceased.  Manufacturers' 
Bank  vs.  Continental  Bank,  148  Mass.,  553,  559;  First 
National  Bank  of  CircleviUe  vs.  Bank  of  Monroe,  33  Fed. 
Rep.,  408,  412;  First  National  Bank  of  Crown  Point  vs. 
First  National  Bank  of  Richmond,  76  Ind.,  561,  570;  Levi 
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V8.  National  Bank  of  Miaaouri,  5  DiUm^  104,  109,  110; 
Morse  an  Banks  and  Banking ,  sec,  248  (a). 

When  a  check  is  received  by  a  creditor,  there  is  no 
presumption  that  he  takes  it  in  payment,  but  on  the 
contrary,  the  implication  is,  that  it  is  only  to  be  regarded 
as  payment  if  cashed.  Danid  on  Negotiable  Instruments^ 
sec,  1623.  A  check  given  for  an  antecedent  debt  is  not 
an  extinguishment  of  the  debt,  but  only  a  means  of  pay- 
ment. A  check  is  not  payment  until  paid.  Morse  on 
Banks  and  Banking y  sees,  544,  546;  BurkhdUer  vs.  Second 
National  Bank  of  Erie^  42  N,  Z,  538;  Blair  &  Hoge  vs. 
Wilson^  28  Crraitan,  165,  171;  WoodviUe,  et  al,  vs.  Reed^ 
etal,  2&Md,,  179,  190. 

If  the  check  be  not  paid  and  the  payee  is  not  negligent, 
his  right  of  action  against  the  drawer  for  the  debt,  which 
has  been  merely  suspended  by  the  giving  of  the  check, 
revives,  and  he  may  have  recourse  to  the  drawer  either 
upon  the  debt  or  upon  the  check,  at  his  option.  Blair 
<t  Hoge  vs.  Wilson y  28  Grattan,  165,  171;  Syracuse,  dc, 
B.  Co,  vs.  Collins,  3  Lansing,  (N.  Y,,)  29;  Jobbitt  vs. 
Goundry,  29  Barb.,  509;  Morse  on  Banks  and  Banking, 
sec.  543. 

In  this  case  it  appears  from  the  agreed  statement  of 
facts,  that  the  original  check  has  been  lost.  It  was, 
therefore,  proper  for  the  plaintiff  to  sue  upon  the  origi- 
nal debt,  which  had  not  been  merged  in  the  check;  the 
rule  being  that  the  acceptance  of  a  security  or  under- 
taking of  equal  degree  is  of  itself  no  extinguishment  of 
the  former  debt,  and  that  the  plaintiflf  may  recover  on 
the  original  cause  of  action  if  the  check  or  note  has  been 
lost.  Myers  vs.  Smith  and  Barrick,  27  Md.,  43,  50;  Olenn 
vs.  Smith,  2  G,  dkJ.,  493,  508. 

The  instrument  was  a  check,  and  therefore  the  defend- 
ant drawer  was  not  discharged  by  the  failure  to  protest, 
not  having  been  injured  by  such  failure.  Bull  vs.  First 
National  Bank  of  Kasson,  123  U,  S.,  lOb]  Merchants'  Na- 
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tional  Bank  of  Boston  vs.  State  National  Bank  of  Boston, 
10  WaU,y  604,.  647;  Merchants'  National  Bank  vs,  Bitzin- 
ger,  118  III.,  484;  Hapison  vs.  Wright,  100  Indiana,  515, 
518,  519;  First  National  Bank  of  Cincinnati  vs.  Coates,  3 
McCrary,  9,  11;  Daniel  on  Negotiable  Instruments,  sec. 
1566;  Story  on  Promissory  Notes,  sees,  487,  489;  Morse  on 
Banks  and  Banking,  sec,  362. 

In  the  case  of  Btdl  vs.  First  National  Bank  of  Kasson, 
123  U.  S.,  105,  the  Court  clearly  states  the  law  as  fol- 
lows: *'A  check  implies  a  contract  on  the  part  of  the 
drawer,  that  he  has  funds  in  the  hands  of  the  drawee 
for  its  payment  on  presentation.  If  it  is  dishonored  the 
drawer  is  entitled  to  notice,  but  unlike  the  drawer  of  a 
bill  of  exchange  he  is  not  discharged  from  liability  for 
the  want  of  notice,  unless  he  has  sustained  damage  or  is 
prejudiced  in  the  assertion  of  his  rights  by  the  omission. 
In  Merchants'  Bank  vs.  State  Bank,  10  WaU.,  604,  647, 
this  Court  said:  *The  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presentment  for  payment,  unless 
he  can  show  that  he  has  sustained  some  injury  by  the 
default. ' ' '  See  Daniel  on  Negotiable  Instruments,  sec,  1587 ; 
Benjamin's  Chalmers'  Digest,  Art,  258;  Story  on  Promis- 
sory Notes,  sees,  492,  497,  498;  Morse  on  Banks  and  Bank- 
ing, sec,  421  (d) ;  Moses  vs,  Franklin  Bank  of  Baltimore, 
34  3Id,,  '574;  Norris,  et  al,  vs,  Despard,  38  Md,,  487; 
Clopper  vs.  Union  Bank  of  Maryland,  7  Harr,  dk  J.,  92, 
102. 

This  Court  has  held  that  notice  of  non-acceptance  of 
a  bill  of  exchange  is  not  necessary  where  the  drawer  at 
the  time  when  presentment  should  be  made  had  no  effects 
in  the  hands  of  the  drawee,  or  no  reason  to  expect  that 
the  draft  would  be  honored;  because  he  could  not  be  in 
any  way  injured  under  such  circumstances.  EicheJberger 
vs.  Finley,  7  Harr,  dk  J.,  381,  386;  Drear  and  Berkley  vs, 
McDonald,  9  Gill,  350;  Schuchardt  vs,  HaU  dk  Loney,  36 
Md.,  590,  602;  Cathell  vs.  Goodmn,  1  Harr.  dk  G.,  468, 
470. 
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The  principle  of  these  decisions  is  that  presentment 
and  notice  of  dishonor  of  a  draft  should  be  given  in  order 
*  to  protect  the  drawer  from  any  loss  that  might  in  any 
way  occur  to  him.  But  if  the  Court  sees  that  no  loss 
has  occurred  or  can  occur  to  the  drawer  by  the  failure  to 
present  or  protest  the  draft,  the  drawer  is  not  discharged 
by  such  failure. 

A  person  who  acts  within  the  strict  rules  of  law  in  the 
handling  of  commercial  paper  will  not  be  held  responsi- 
ble for  any  loss  which  may  thereby  occur.  Syracuse, 
dtc,  B.  Co,  V8.  CoUins,  3  Lansing,  29,  affirmed  in  57  N, 
T,y  641;  Burkhalter  vs.  Second  National  Bank  of  Erie,  42 
N,  y.,  538;  Graham  vs,  Morstadt,  40  Missouri  App.,  333. 

It  is  proper  for  a  bank  holding  a  check,  drawn  upon 
another  bank,  to  send  it  to  the  drawee  bank  for  collec- 
tion. Indig  vs.  National  City  Bank  of  Brooklyn,  80  N. 
T.,  100;  Thomas  vs.  Supervisors  of  Westchester  County, 
115  N,  Y,,  47,  (4  L.  B,  A,,  477.) 

Frank  Woods,  for  the  appellee. 

The  case  under  discussion  turns  in  favor  of  the  appel- 
lee upon  the  important  exception  to  the  general  rule 
that,  if  the  creditor  parts  with  the  bill  received  as  con- 
ditional payment,  or  is  guilty  of  laches,  to  the  prejudice 
of  the  debtor,  in  not  presenting  it  for  acceptance  or  pay- 
ment in  due  time,  or  in  failing  to  give  the  debtor  due 
notice  of  its  dishonor,  the  debtor  is  discharged.  Glenn 
vs.  Smith,  2  Gill  dc  J.,  493;  Lewis  Brothers  &  Co.  vs. 
Brehme,  33  Md,,  430.  If  the  creditor  falls  within  this 
exception  he  can  neither  pursue  his  debtor  upon  the  bill 
received  as  conditional  payment,  nor  upon  the  original 
contract.     His  right  of  action  will  be  gone  altogether. 

The  drawer  of  the  draft  in  question  had  ample  funds 
in  the  hands  of  its  drawee  and  a  reasonable  expectation 
that  its  draft  would  be  honored  when  presented  for  pay- 
ment.    Such  a  drawer  is  everywhere  entitled  to  all  the 


Digitized  by 


Google 


JANUARY   TEKM,   1894.  583 

Exchange  Bank  vs,  Sutton  Bank. 

defences  afforded  by  commercial  law  tp  the  endorser  of 
negotiable  paper.  The  following  citations  from  standard 
text  books  are  deemed  ample  on  this  point:  Tiedeman  an 
Com,  Paper,  sees,  310,  355;  2  Daniel  on  Nego.  Instr,,  sec. 
1276;  Orear  and  Berkley  vs.  McDonald j  9  GUI,  356-7; 
Schuchardt  vs.  Hall  &  Loney,  36  Md.,  602;  Brandt  vs. 
MicMe  and  Wetherall,  28  Md.,  437. 

Due  presentment  and  notice  of  dishonor  are  necessary 
in  order  to  charge  the  appellee.  Tiedeman  on  Com.  Papery 
sec.  334;  2  Daniel  on  Neyo.  Instr.,  sees.  970,  971,  1076;  1 
Daniel  on  Nego.  Instr.,  sec.  452;  3  Randolph  Com.  Paper y 
sec.  1201. 

Neither  the  fact  that  the  draft  in  question  was  drawn 
as  a  conditional  payment  of  a  pre-existent  debt,  nor  the 
fact  that  on  the  day  it  was  received  by  mail  by  the 
drawees  they  were  insolvent,  afford  any  valid  excuse  for 
appellant's  failure  to  make  a  legal  demand  on  the 
drawees  for  payment,  and  to  protest  the  draft  and  give 
appellee  due  notice  of  its  dishonor,  if  it  was  dishonored. 
3  Randolph  on  Com.  Paper,  sec.  1329;  3  Kent's  Com.,  110; 
Waod's  Byles  on  Bills  and  Notes,  *206;  Story  on  Bills  of 
ExchangCy  sees.  326,  347;  2  Danid  cm  Nego.  Instr.,  sees. 
1171,  1172;  Tiedeman  on  Com.  Paper,  sec.  366;  Orear  and 
Berkley  vs.  McDonald,  9  Gill,  *351. 

The  only  evidence  of  presentment  for  payment  is  that 
the  draft  was  by  mail  forwarded  to  the  drawees  by 
appellant,  and  that  it  was  received  by  the  drawees  and 
charged  on  their  books  to  the  debit  of  appellee's  account. 
To  say  nothing  of  the  manifest  tendency  of  this  evidence 
to  prove  that  the  draft  was  duly  honored  and  paid,  it  is 
not  sufficient,  upon  the  supposition  that  the  draft  was 
dishonored,  to  prove  such  presentment  for  payment  as 
the  law  requires,  in  order  to  charge  appellee  as  its 
drawer.  Hails,  Kirkpatrick  dt  Co.  vs.  Howell,  1  Harper's 
Law  Reports,  426;  Gillespie  vs.  Hannahan,  4  McCord,  504. 
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A  presentment  or  demand  of  payment  must  be  made 
personally  upon  the  acceptor,  at  his  place  of  business, 
or  at  his  dwelling-house,  when  his  residence  is  known, 
or  may  be  ascertained  by  reasonable  inquiry;  and  can- 
not be  made  by  a  written  demand,  sent  to  him  through 
the  post  office.  Story  on  Bills  of  Exchange,  sec,  325; 
StuckeH  vs.  Anderson,  3  Wharton,  116;  McGruder  vs. 
Bank  of  Washington,  9  Wheat.,  601;  1  Parsons  on  BiUs 
and  Notes,  sec.  371;  1  Daniel  on  Nego.  Instr.,  sec.  654; 
Philips  vs.  McCurdy,  1  Harr.  &  J.,  187. 

Page,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  upon  a  case  stated  for 
the  opinion  of  the  Court,  with  a  request  to  render  a 
judgment  in  accordance  therewith.  The  appeal  is  taken 
from  the  pro  forma  judgment  of  the  learned  Judge  who 
sat  in  the  case.  The  defendant  below,  being  indebted 
to  the  plaintiflf  for  certain  collections  made  by  the 
former,  on  account  of  the  latter,  on  the  9th  day  of  Jan- 
uary, 1892,  mailed  to  the  plaintiff  the  following  instru- 
ment of  writing,  viz., 

''The  Sutton  Bank. 

''Sutton,  W.  Va.,  Jan.  9,  1892. 
'Tayto  the  order  of  J.  J.  Jones,  Esq.,Cashr.,  $936.50. 
Nine  hundred  and  thirty-six  and  iJo  dollars. 

T.  M.  Berry, 

Cashier. 
To  J.  J.  Nicholson  &  Sons, 
No.  1916.  Baltimore,  Md." 

The  plaintiff  received  it  on  the  thirteenth  following, 
and  on  the  same  day  forwarded  it  by  mail  to  the  Nichol- 
sons, (with  whom  both  parties  kept  accounts,)  endorsed 
as  follows:  *^For  collection  and  credit  account  of  Ex- 
change Bank,  January  13th,  1892,  of  Wheeling,  West 
Va.,  John  J.  Jones,   Cashr. ''     On   the  morning  of  the 
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14th,  the  paper  was  received  by  the  Nicholsons,  and  was 
stuck  upon  a  file  where  were  generally  placed  the  vari- 
ous checks  drawn  upon  the  house  in  the  ordinary  course 
of  business.  The  defendant  then  had  on  deposit  to  its 
credit  with  the  banking  house  a  sum  in  excess  of 
$956i5S.  Later  in  the  day  it  was  taken  from  the  file 
and  entered  to  the  debit  of  the  defendant's  account,  but 
was  not  then  entered  as  a  credit  to  the  account  of  the 
plaintiff.  On  the  morning  of  the  14th,  Nicholson  & 
Sons  were  hopelessly  insolvent,  and  about  one  o'clock 
of  that  day  made  an  assignment  to  trustees,  who,  after 
they  had  taken  possession,  entered  the  check  to  the 
credit  of  the  plaintiff;  but  at  the  time  of  the  receipt  of 
the  check,  the  Nicholsons  did  not  have  in  their  banking 
house  the  amount  of  the  plaintiff's  claim  in  actual  cash, 
nor  at  any  time  thereafter.  The  paper  is  now  lost,  and 
it  is  not  known  whether  it  was  protested  or  not;  but  if 
it  was,  no  notice  thereof,  or  of  the  non-payment  was  sent 
to  or  received  by  either  the  plaintiff  or  defendant.  A 
demand  was  made  by  the  plaintiff  on  the  defendant  for 
payment  on  the  7th  of  June,  1893,  and,  until  that  day 
the  defendant  had  no  knowledge  that  it  had  not  been 
paid.  This  was  the  only  demand  ever  made  on  the  de- 
fendant by  any  one. 

It  is  not  contended  that  the  treatment  of  the  paper 
by  the  Nicholsons  or  theii*  trustees  was  tantamount  to 
a  payment.  There  was  no  credit  given  to  the  payees 
for  the  amount;  and,  under  the  circumstances  of  the 
case,  until  this  was  done  there  was  no  evidence  that  it 
had  been  accepted.  Whether  it  be  regarded  as  a  bill  of 
exchange  or  a  check,  it  did  not  operate  as  an  assign- 
ment jp-o  tanto  of  the  drawer's  funds  in  the  hands  of  the 
Nicholsons  until  it  was  accepted.  Moses  vs.  Franklin 
Bank  of  Baltimore,  34  Md,,  580. 

So  far  as  the  plaintiff  was  concerned,  there  was  no 
evidence   that  the  Nicholsons  had  accepted   the  order 
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upon  them,  and  therehy  agreed  to  become  responsible  to 
it  for  the  amount.  And  apart  from  this,  at  the  time 
the  paper  was  drawn,  and  when  received  by  the  Nichol- 
sons, they  were  hopelessly  insolvent;  and  under  such 
circumstances  a  transfer  of  credit  from  the  defendant 
to  the  plaintiff  would  have  been  a  mere  delusion.  After 
the  assignment  they  ceased  to  be  a  going  concern,  and 
neither  the  firm  nor  their  trustees  had  the  right  to  make 
a  transfer  of  credit  which  was  wholly  worthless.  Manu- 
facturers' Bank  vs.  Continental  Bank,  148  Mass.,  553. 
A  check  or  bill  is  not  a  payment  until  paid,  M<yi*se  on 
Banks  and  Banking,  sees,  544,  546;  Letvis  Bros,  &  Co,  vs. 
Brehme,  33  Md.,  412;  Insurance  Co.  vs.  Smith,  6  Harr, 
dt  J.,  166,  or  unless  it  is  accepted  as  cash,  or  the  credi- 
tor parts  with  it,  or  is  guilty  of  some  laches  by  which 
injury  inures  to  -the  drawer.  Olenn  vs.  Smith,  2  Gill  <& 
J,,  509.  In  this  case,  therefore,  unless  it  can  be  shown 
that  the  plaintiff  has  been  guilty  of  some  negligence 
whereby  the  defendant  has  been  either  actually  or  con- 
structively injured,  the  paper  having  been  lost,  it  was  not 
improper  to  resort  to  the  original  cause  of  action.  Myers 
vs.  Smith  and  Barrick,  27  Md,,  50.  What  was  the  char- 
acter of  the  paper  offered  in  evidence?  The  appellee 
contends  it  is  a  bill  of  exchange.  This  Court  has  stated 
in  Moses  vs,  Franklin  Bank  of  Baltimore,  34  Md,,  579, 
that  ''a  check  is  denominated  a  species  of  inland  bill  of 
exchange,  not  with  all  the  incidents  of  an  ordinary  bill 
of  exchange  it  is  true,  but  still  it  belongs  to  that  class 
and  character  of  commercial  paper."  And  in  BuU  vs. 
First  National  Bank  of  Ka^son,  123  U,  S,,  105,  in  which 
an  instrument  of  writing  exactly  similar  to  the  one  in 
this  case  was  declared  by  the  Court  to  be  a  check.  Judge 
Field,  speaking  for  the  whole  Court,  says:  '*When  an 
instrument  is  drawn  upon  a  bank,  or  a  person  engaged 
in  the  banking  business,  and  simply  directs  the  pay- 
ment to  a  party  of  a  specified  sum  of  money  which  is  at 
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the  time  on  deposit  with  the  drawee,  toithmU  designating 
a  future  day  of  payment,  the  instrument  is  to  be  treated 
as  a  cheek.  The  chief  points  of  diflference  are  that  a 
check  is  always  drawn  on  a  bank  or  banks.  No  days  of 
grace  are  allowed.  The  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presenting  it  for  payment,  unless 
he  can  show  that  he  has  sustained  some  injury  by  the 
default.  It  is  not  due  until  payment  is  demanded,  &c." 
Merchants*  Bank  vs.  State  Bank^  77  U.  S.,  647;  Marker  vs. 
Anderson^  21  Wend,,  375;  Merchants'  National  Bank  vs, 
Bitzinger,  118  111.,  484;  Harison,  Receiver  vs.  Wright^  et 
ai,  100  Indiana,  515;  First  Natiwial  Bank  of  Cincinnati 
vs.  Coates,  5  McGrary,  9;  Daniel  onNego,  Instr,,  sec,  1566; 
Story  on  Prom,  Notes,  sec,  487 ;  Morse  on  Banks  <&  Bank- 
ing, sec,  362. 

We  do  not  think  what  was  said  by  this  Court  in  Haiv- 
thorn  vs.  State,  56  Md,,  534,  is  in  conflict  with  the  views 
here  expressed.  There,  as  well  as  in  Moses  vs,  Franklin 
Bank  of  Baltimore,  (supra,)  they  held  that  a  check  was 
a  species  of  bill  of  exchange,  not  with  all  the  incidents 
of  an  ordinary  bill  of  exchange,  but  belonging  to  that 
class  and  character  of  commercial  paper,  or,  in  other 
words,  as  was  said  by  Cowbn,  J.,  in  Hanker  vs.  Anderson, 
(supj^a,)  the  **bill  is  the  geniis  and  the  check  is  the 
species;**  and  therefore.  Hawthorn  was  within  the  terms 
of  the  statute,  which  made  it  a  felony  to  forge  an  endorse- 
ment on  a  bill  of  exchange.  The  instrument  of  writing 
in  question  in  this  case,  must  therefore  be  treated  as 
a  check.  On  receipt  of  the  check  the  plaintiff,  with 
reasonable  promptness,  forwarded  it  to  the  Nicholsons, 
endorsed  **  For  collection  and  credit  account  of  Exchange 
Bank,  Jan.  13,  1892,  of  Wheeling,  W.  Va."  Such  an 
endorsement  constituted  them  the  agents  of  the  plain- 
tiff to  collect  and  credit,  and  at  the  same  time,  as 
drawees  of  the  check,  they  were  also  the  agents  of  the 
drawers  to  pay.     The  plaintiff  was  therefore  responsible 
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for  any  omission  of  duty  on  the  part  of  the  Nicholsons 
in  their  capacity  as  collectors.  As  collecting  agents  of 
the  plaintiff,  it  was  their  duty  to  do  whatever  was  neces- 
sary in  respect  to  demand  and  notice  to  the  drawer,  and 
for  any  negligence  in  regard  to  this  they  would  be  liable 
to  the  plaintiff,  and  not  to  the  defendant,  for  such  dam- 
ages as  might  be  occasioned  by  reason  of  their  neglect. 
Montgomery  County  Bank  vs.  Albany  City  Bank,  *J  N.  F. , 
459,  (3  Seld.)  The  evidence  is  clear  that  they  did  not 
transfer  the  credit  for  the  amount  of  the  note,  from  the 
defendant  to  the  plaintiff.  If  they  had  done  this,  other 
questions  would  have  to  be  considered  here,  upon  which 
we  are  not  now  called  to  decide,  and  do  not  intimate  our 
opinion;  and  the  failure  to  make  such  transfer  was  equiv- 
alent to  a  refusal  to  accept  and  pay.  Under  such  cir- 
cumstances, it  was  their  clear  duty  to  give  notice  of  the 
non-payment,  to  the  drawer,  in  order  that  the  drawee 
might  take  any  necessary  steps  to  protect  its  interest; 
and  if  they  failed  to  do  so,  and  loss  ensued  by  reason  of 
such  want  of  notice,  it  falls  on  the  plaintiff,  and  not 
upon  the  drawer.  A  failure  however  to  notify  the  drawer 
of  the  non-payment  of  a  check  does  not  always  discharge 
him  from  liability;  it  must  also  be  shown  that  he  has 
either  actually  or  presumptively  suffered  from  loss  or 
injury  therefrom.  Daniel  on  Neg.  Inst.,  sec.  1587,  and 
authorities  there  cited;  Bull  vs.  First  National  Bank  of 
Kasson,  (supra.)  In  the  case  of  Norris,  et  al.  vs.  Des- 
pard,  38  Md.,  491,  it  is  true  this  Court  said:  *'If  the 
notice  be  not  given,  it  is  a  presumption  of  law  that  he 
is  injured  by  the  omission;"  but  they  explain  this  remark 
by  adding,  that  ^*in  the  application  of  the  principle. 
Courts  must  inquire  into  the  liabilities  of  the  respective 
parties  to  the  check  for  the  purpose  of  ascertaining 
whether  this  injury,  either  actual  or  presumptive,  could 
take  place."  And  further  on,  in  the  same  opinion,  *'it 
was  but  just  that  they  should  give  the  defendant  notice 
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of  the  non-paymeat  in  reasonable  time  before  they 
brought  their  action,  or  to  have  shoivn  that  the  defendant 
sustained  no  injury  in  consequence,"  Bhett  vs,  Poe,  2 
Hotuard,  457;  Eichdberger  vs,  Finley,  7  Harr,  &  e/.,  385; 
Schuchardt  vs,  HaU  &  Loney,  36  Md,,  602. 

Here  it  is  clear,  that  at  the  time  the  check  reached 
the  Nicholsons,  they  were  hopelessly  insolvent,  and  did 
not  have  in  their  banking  house  the  amount  of  the  check 
in  actual  cash.  Their  assignment  on  the  same  day, 
placed  all  their  assets  in  the  hands  of  trustees,  and  defi- 
nitely fixed  the  status  of  any  claim  the  defendant  had,  or 
could  have,  upon  them.  Under  these  circumstances,  we 
can  perceive  no  way  by  which,  on  account  of  the  want  of 
notice,  injury  to  the  defendant,  either  ^^  actual  or  pre- 
sumptive," could  take  place. 

The  judgment  below  must  be  reversed. 

Judgment  reversed y  and  Judgment 

for  the  appellant^  for  the  sum  of 

$1,053.56,    tvith  interest  from 

this  date  until  paid,  and  costs, 

(Decided  8th  February,  1894.) 


The  North  Baltimore   Passenger  Railway  Com- 
pany vs,  John  Arnreich. 

Street  car — Injury  to  Pedestrian — Contributory  negligence. 

A  pedestrian,  who,  having  first  looked  before  him,  and  neither 
seeing  nor  hearing  a  car,  started  to  cross  a  street,  and  was  struck 
and  injured  by  a  horse  car  coming  rapidly  round  a  short  curve, 
will  not  be  precluded  from  recovering  damages  for  the  injuries 
he  sustained,  even  though  his  own  negligence  contributed  to  the 
accident,  if,  by  the  exercise  of  reasonable  care,  the  driver  of  the 
car  could  have  avoided  the  consequence  of  such  negligence. 
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Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court.  The 
second  prayer  of  the  defendant,  which  the  Court  below 
(Ritchie,  J.,)  refused,  is  set  out  in  full  in  the  opinion  of 
this  Court.  The  insertion  of  the  other  prayers  of  the 
defendant,  as  also  those  of  the  plaintiff,  is  deemed  unne- 
cessary. The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $5,500,  and  judgment  was  entered  thereon. 
The  defendant  appealed. 

The  cause  was  argued  before  Bryan,  Fowler,  Page, 
Roberts,  Boyd,  and  Briscoe,  J. 

Nicholas  P,  Bond,  for  the  appellant. 
Archibald  H,  Taylor,  for  the  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  company  owns  and  operates  a  street 
railway  in  the  City  ot  Baltimore.  At  about  half  past 
seven  o'clock  in  the  evening  of  January  15th,  1892,  the 
plaintiff,  going  northward  on  Howard  street,  sought  to 
cross  Centre  street,  and  was  run  over  and  injured  by  one 
of  the  defendant's  cars.  The  Tailway  track  of  the  de- 
fendant extends  up  Howard  street  to  Centre  street;  then 
turns  to  the  right,  and  continues  in  an  easterly  direction 
down  Centre  street.  The  plaintiff,  coming  up  on  the 
?ast  side  of  Howard  street,  on  the  evening  of  the  acci- 
dent, was  compelled  to  pass  over  the  track  of  the  defend- 
ant, at  the  point  where  it  curves  from  Howard  into  Cen- 
tre street,  and  while  so  crossing  Centre  street,  the  acci- 
dent happened.  It  appears  from  the  testimony  on  the 
part  of  the  plaintiff,  that  he  was  familiar  with  the  local- 
ity, and  had  been  for  nearly  five  years  accustomed  to 
cross  the  track  of  the  defendant  at  the  same  point  where 
the  accident  occurred,  and  that  if  he  had  seen  or  heard 
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the  car,  all  that  was  necessary  for  him  to  have  done,  was 
to  stand  still  and  let  the  car  pass,  but  that  he  looked 
before  him  and  saw  no  cars,  and  heard  none;  that,  after 
the  car  turned  into  the  curve,  it  was  in  the  rear  of  the 
plaintiff,  and  distant  about  fifteen  feet  from  the  point 
where  he  was  struck.  Mrs.  Eickler,  a  witness  on  the 
part  of  the  plaintiff,  testified,  that  she  was  a  passenger 
on  the  car  in  question,  and  was,  at  the  time  of  the  acci- 
dent, looking  out  of  the  front  window  at  the  driver,  and 
the  horses;  that  when  they  reached  the  curve  the  driver 
hit  the  horses,  and  they  went  quickly  around  the  curve; 
that  she  saw  the  plaintiff  on  the  track  just  as  he  was 
struck;  that  he  was  just  about  stepping  over,  but  the 
car  was  coming  too  fast;  that  the  driver  did  not  see  the 
plaintiff  go  under  the  car,  but  was  speaking  to  another 
car  driver  coming  down  Howard  street;  if  the  car  had 
not  gone  so  fast  the  plaintiff  could  have  gotten  over  first, 
but  it  was  impossible,  the  car  was  coming  too  fast;  the 
pole  struck  the  plaintiff  on  the  left  side;  the  driver  was 
looking  to  the  left,  and  spoke  to  a  man  coming  down 
Howard  street;  the  car  did  not  stop  at  the  switch. 

Other  testimony  was  given  tending  to  prove  that  the 
driver  whipped  the  horses  in  his  car  in  such  manner  as 
to  cause  them  to  rear  and  become  frightened,  and  gallop 
around  the  curve.  The  testimony  offered  by  the  defend- 
ant materially  conflicts  with  that  of  the  plaintiff. 

The  question  which  has  been  chiefly  argued  at  the 
hearing  in  this  Court  is  whether,  on  the  facts  stated,  the 
plaintiff  had  not  by  his  own  negligence  directly  contri- 
buted to  produce  the  injury  complained  of,  and  accord- 
ingly debarred  himself  all  right  of  recovery;  and  whether 
in  that  state  of  case,  the  Court  below  had  not  committed 
^ror  in  refusing  to  grant  the  defendant's  first  prayer, 
which  would  have  taken  the  case  from  the  jury.  We 
have  repeatedly  held  that  in  cases  of  this  character,  the 
Court  is  never  at  liberty  to  withdraw  the  case  from  the 
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consideration  of  the  jury,  unless  the  material  facts  in 
issue  in  the  cause,  are  undisputed  and  clearly  establish 
the  controlling  fact  that  the  negligence  of  the  plaintiflf 
has  directly  contributed  to  produce  the  injury  com- 
plained of.  Since  the  decision  in  the  Exchequer  Cham- 
ber of  Tuf  V8,  Warman,  94  Eng.  Com.  Law  Rep.y  583, 
this  Court  has  steadfastly  adhered  to  the  rule  there  laid 
down,  as  furnishing  the  clearest  and  most  satisfactory 
guide  in  cases  of  this  kind.  For  convenient  reference, 
we  here  repeat  it,  as  follows:  '^It  appears  to  us,  the 
proper  question  for  the  jury  in  this  case,  and  indeed  in 
all  others  of  the  like  kind,  is  whether  the  damage  was 
occasioned  entirely  by  the  negligence  or  improper  con- 
duct of  the  defendant,  or  whether  the  plaintiflf  himself 
so  far  contributed  to  the  misfortune  by  his  own  negli- 
gence or  want  of  ordinary  and  common  care  and  caution, 
that,  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  his  part,  the  misfortune  would  not  have 
happened.  In  the  first  case,  the  plaintiflF  would  be  en- 
titled to  recover,  in  the  latter  he  would  not,  as  but  for 
his  own  fault  the  misfortune  would  not  have  happened. 
Mere  negligence  or  want  of  ordinary  care  or  caution 
would  not,  however,  disentitle  him  to  recover,  unless  it 
were  such,  that,  but  for  such  negligence  or  want  of 
ordinary  care  and  caution,  the  misfortune  could  not 
have  happened;  nor,  if  the  defendant  might  by  the 
exercise  of  care  on  his  part,  have  avoided  the  conse- 
quence of  the  neglect  or  carelessness  of  the  plaintiflf." 
In  considering  the  mutual  rights  and  privileges  of 
pedestrians  using  the  streets  of  a  city,  and  those  which 
the  law  accords  to  street  car  companies,  who  supply  to 
the  public  the  means  of  convenient  travel,  careful  con- 
sideration should  be  given,  and  a  just  discrimination 
exercised,  in  order  that  no  unreasonable  exaction  be 
required  of,  or  unfair  burden  imposed  upon,  either. 
There  is  undoubted  force  in  the  observation  of  Mr.  Jus- 
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tice  McFarland,  ia  Driscoll  vs.  Market  Street  Gable  Rail- 
way Co.,  97  Col.,  553,  when  he  says:  ^'Street  railroads 
are  an  established  feature  of  modern  city  life.  They 
are  a  convenience  and  a  necessity  to  all  classes  of  peo- 
ple, and  are  desired  by  all.  But  their  operation  on 
crowded  streets  is  necessarily  attended  with  consider- 
able danger  to  pedestrians, — a  danger  which  all  people 
are  bound  to  know,  and  against  which  they  should  pro- 
tect themselves  by  the  use  of,  at  least,  reasonable  cau- 
tion. While,  therefore,  the  owners  of  these  railroads 
are  to  be  held  to  due  care  in  the  management  of  their 
lines,  they,  when  exercising  such  care,  are  not  responsi- 
ble in  damages  to  a  person  who,  in  a  careless  or  reck- 
less or  absent  minded  way,  walks  suddenly  in  front  of 
a  moving  car,  and  is  injured  before  there  is  time  to  stop 
it.''  This  Court  has  already  held  that  notwithstanding 
the  negligence  of  the  plaintiff,  if  -the  defendant,  by  the 
exercise  of  reasonable  care,  could  have  avoided  the  con- 
sequence of  the  neglect  or  carelessness  of  the  plaintiff, 
the  defendant  is  still  liable.  Kean  vs.  Balto.  &  Ohio 
Railroad  Company,  61  Md,,  154;  People's  Passenger  Rail- 
way Co.  of  Bultimxyre  vs.  Green,  56  Md.,  84;  McMahon  vs. 
North.  Cent.  Railway  Co.,  39  Md.,  449;  Baltimore  Trac- 
tion Co.  vs.  Wallace,  77  Md.,  435. 

The  appellant's  main  contention  is  that  the  Court 
below  erred  in  refusing  to  grant  its  second  prayer,  which 
reads:  **The  defendant  prays  the  Court  to  instruct  the 
jury  that  it  appears  from  the  uncontradicted  evidence 
in  the  cause  that  the  plaintiff  by  his  own  negligence, 
directly  contributed  to  the  happening  of  the  injury 
complained  of,  and  that  their  verdict  must  be  for  the 
defendant." 

From  the  statement  of  proof  hereinbefore  set  out  in 
this  opinion,  it  is  very  clear  that  this  prayer  was  prop- 
erly rejected,  as  being  both  misleading  and  misdirect- 
ing to  the  jury.  To  have  instructed  the  jury  that  it 
38  V.   78. 
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appeared  from  the  uncontradicted  evidence  in  the  cause 
that  the  plaintiff,  by  his  own  negligence,  directly  con- 
tributed to  the  happening  of  the  injury  complained  of, 
would  have  been,  in  effect,  saying  to  the  jury,  that  they 
were  at  liberty  to  ignore  all  the  testimony  offered  by 
the  plaintiff,  notwithstanding  there  was  evidence  in  the 
cause  from  which  the  jury  could  have  inferred  that  the 
defendant,  by  the  exercise  of  reasonable  care,  might  have 
avoided  the  happening  of  the  injury  complained  of. 

In  the  case  of  Baltwiore  City  Pass,  Railtoay  vs.  Mc- 
Do7inell,  43  Md.,  552,  which  is,  in  some  respects,  closely 
analogous  to  the  case  under  consideration,  the  late  Mr. 
Justice  Grason,  delivering  the  opinion  of  the  Court, 
said:  ''  It  was  contended  by  the  counsel  of  the  defendant 
that,  if  the  driver  saw  that  the  railroad  track  was  clear, 
and  no  one  upon  it,  he  had  performed  all  that  ordinary 
care  and  prudence  required  of  him,  and  it  was  not  for 
him  to  suppose  that  any  one  would  put  himself  in  the 
way  of  the  car  by  attempting  to  cross  in  front  of  it.  In 
a  large,  populous  city,  where  all  descriptions  of  vehicles 
are  constantly  passing  and  repassing,  as  well  as  persons 
on  foot,  including  the  aged  and  infirm,  as  also  children 
who  are  young  and  wanting  in  prudence  and  discretion, 
it  is  the  duty  of  drivers  of  cars  not  only  to  see  that  the 
railroad  track  is  clear,  but  also  to  exercise  a  constant 
watchfulness  for  persons  who  may  be  approaching  the 
track.  Unless  he  does  so,  he  does  not  exercise  that 
ordinary  care  and  prudence  which  the  law  imposes  upon 
him.  In  this  case  there  is  proof  tending  to  show  that 
instead  of  exercising  such  watchfulness,  his  attention 
was  occupied  by  a  young  lady  standing  in  the  door  of  a 
house  on  the  opposite  side  of  the  street  from  that  from 
which  the  plaintiff  was  approaching/' 

We  think  the  Court  committed  no  error  in  submitting 
the  case  to  the  consideration  of  the  jury,  and  finding  no 
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error  hi  any  of  its  rulings,  the  judgmeot  appealed  from 
will  be  afBrraed. 

Judgment  affirmed. 
(Decided  13th  March,  1894.) 


CONSTANTINE    A.    BoWLING   V8.  ThOMAS    TuRNER,    Jr., 

Officer  of  Registration  of  the  Eighth  Election  Dis- 
trict of  Charles  County,  and  J.  Samuel  Turner, 
Clerk  of  the  Circuit  Court  for  Charles  County. 

Residence  of  Voter — Change  of  Residence — Loss  of  Right 
to  Vote  by  Removal — Effect  of  Failure  to  make  Affidavit 
of  Intention  to  Return — Motion  to  Dismiss  appeal — Bill 
of  Exception. 

Section  14  of  the  Act  of  1890,  ch.  573,  provides  that  all  persons 
who  shall  vacate  and  remove  from  the  place  of  their  actual 
abode  or  habitation  within  the  State,  and  shall  take  up  their 
abode  or  habitation  out  of  the  State,  shall  be  conclusively  pre- 
sumed to  have  lost  their  residence  in  the  State,  unless  at  or 
about  the  time  of  such  removal,  or  within  ten  days  thereafter, 
they  shall  make  affidavit  before  the  clerk  of  the  Circuit  Court 
for  the  county  from  which  they  shall  so  remove,  that  they  do 
not  intend  to  change  their  legal  residence,  but  that  they  have  a 
fixed  and  definite  purpose  to  return  to  the  State  on  or  before  six 
months  preceding  the  next  election  in  November.  A  voter  in 
Charles  County,  who  had  been  occupying,  with  his  family,  a 
house  which  he  rented  by  the  month,  removed  in  February, 
1893,  to  Washington,  and  rented  a  furnished  house  by  the 
month,  which  he  occupied,  with  his  wife  and  children,  until  the 
1st  of  May  of  the  same  year,  when  he  returned  to  Charles 
County  to  stay.  He  opened  an  office  in  Washington  for  the 
practice  of  law,  which  he  continued  to  rent,  and  in  which  his 
office  furniture  remained.  He  kept  the  key  of  his  house  in 
Charles  County,  and  left  there  all  his  furniture,  and  his  spring 
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and  summer  clothing.  The  house  was  not  occupied,  but  a 
neighbor  was  employed  to  go  there  morning  and  evening  to  look 
around  and  see  if  everything  was  right,  and  to  feed  the  poultry. 
The  voter  at  no  time  made  the  affidavit  required  by  the  Act. 
Held: 

1st.  That  having  failed  to  make  the  affidavit  expressly  required 
by  the  Act,  he  was  conclusively  presumed  to  have  lost  his  resi- 
dence, and  his  name  should  have  been  stricken  from  the  registry 
of  voters. 

2nd.  That  this  presumption  being  made  conclusive  by  law,  no 
evidence  could  be  introduced  to  contradict  it. 

In  a  bill  of  exceptions,  it  was  stated  under  the  hands  and  seals  of 
the  Judges  that  it  was  signed  and  sealed  on  the  31st  day  of 
October,  which  was  during  the  trial  term.  The  docket  entries 
showed  that  it  was  filed  on  the  25th  of  November,  which  was 
after  the  expiration  of  the  term.  On  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  bill  of  exceptions  was  not  signed 
until  after  the  lapse  of  the  term,  it  was  Held: 

1st.  That  this  Court  was  bound  by  the  record  as  it  was  certified 
to  it,  and  could  not  permit  it  to  be  contradicted  by  affidavits. 

2nd.  That  if  erroneous  in  any  respect,  the  proper  mode  of  mak- 
ing the  correction  was  by  a  writ  of  diminution;  and  on  such 
writ  the  Court  below  would  have  corrected  any  errors  that  were 
capable  of  being  corrected. 

3rd.  That  although  save  under  special  circumstances,  it  is  neces- 
sary that  the  exception  should  be  signed  during  the  term,  there 
is  no  rule  of  practice  by  which  it  is  vacated  if  not  filed  within 
that  time. 

Appeal  from  the  Circuit  Court  for  Charles  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

First  Exception. — The  petitioner,  Constantine  A.  Bowl- 
ing, prayed  the  Court  to  strike  out  all  the  testimony 
of  the  witness,  Sydney  E.  Mudd,  tending  to  show  his 
intention  of  returning  to  Charles  County  at  the  time 
of  his  leaving  or  thereafter,  as  testified  to  by  him,  and 
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that  it  be  not  considered  by  the  Court,  said  testimony 
being  incompetent  and  irrelevant. 

Second  Exception. — The  petitioner  prayed  the  Court 
to  grant  the  petition,  and  pass  an  order  requiring  that 
the  name  of  Sydney  E.  Mudd  be  stricken  from  the  dup- 
licate registries  of  voters  of  the  Eighth  Election  Dis- 
trict of  Charles  County,  as  not  being  a  duly  qualified 
voter  in  said  election  district. 

Both  prayers  were  rejected,  and  the  petition  was  dis- 
missed, by  an  equally  divided  Court,  (Brooke  and  Crane, 
J.,)  and  the  petitioner  excepted,  and  appealed. 

The  cause  was  argued  before  Robjnson,  C.  J.,  Bryan, 
Fowler,  McSherry,  Boyd,  and  Briscoe,  J. 

John  H.  Mitchell^  and  John  Prentiss  Foe,  Attorney- 
General,  (with  whom  was  L.  Allison  Wilmer,  on  the  brief,) 
for  the  appellant. 

Sydney  E,  Mudd,  and  Daniel  R.  Magruder,  for  the 
appellees. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

C.  A.  Bowling  made  a  demand  of  the  proper  Registra- 
tion Officer  that  the  name  .of  Sydney  E.  Mudd  should  be 
stricken  from  the  registries  of  voters.  On  refusal  by 
the  Registration  Officer,  Bowling  took  an  appeal  to  the 
Circuit  Court  for  Charles  County,  by  filing  a  petition 
as  required  by  the  Act  of  Assembly. 

Sydney  E.  Mudd  had  been  a  voter  in  the  Eighth  Elec- 
tion District  of  Charles  County  since  eighteen  hundred  and 
eighty-four.  In  February,  eighteen  hundred  and  ninety- 
three  he  rented  a  furnished  house  by  the  month  in  Wash- 
ington, (D.  C)  which  he  occupied  with  his  wife  and 
four  children  until  May  the  first  of  the  same  year. 
Before  he  occupied  the  furnished  house  in  Washington, 
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he  had  been  occupying  with  his  family  a  house  in  Bryan- 
town,  Charles  County,  which  he  was  renting  by  the 
month.  He  kept  in  the  house  at  Bryantown  all  his 
furniture,  and  his  spring  and  summer  clothing,  taking 
with  him  to  Washington  his  books,  desk,  officer  chair, 
a  cot  and  an  old  mattress  for  a  colored  servant,  and  a 
map.  In  February  he  opened  an  office  in  Washington 
for  the  practice  of  law,  which  he  still  rents,  and  in  which 
his  office  furniture  still  remains.  He  kept  the  key  of 
the  house  at  Bryantown,  and  employed  a  colored  woman 
living  in  the  neighborhood,  to  go  to  the  house  morning 
and  evening  to  look  around  and  see  if  everthing  was 
right,  and  to  feed  the  poultry.  On  May  the  first,  eigh- 
teen hundred  and  ninety-three  he  returned  to  the  house 
in  Bryantown,  which  he  has  occupied  ever  since.  He 
has  not  at  any  time  made  the  affidavit  prescribed  by 
the  Act  of  1890,  chapter  573,  section  14. 

The  question  of  Mr.  Mudd's  residence  must  be  deter- 
mined by  his  removal  to  Washington  in  point  of  fact, 
and  by  the  intent  with  which  the  removal  was  made. 
There  is  usually  difficulty  in  ascertaining  a  man's  inten- 
tions. There  has  been  some  vagueness  and  latitude 
in  the  methods  by  which  the  Courts  have  permitted 
the  question  to  be  investigated.  In  Baptiste,  et  oL 
V8,  De  Volunbrun,  5  Harris  &  Johnson,  86,  the  defend- 
ant being  a  resident  of  Saint  Domingo,  fled  from  the 
servile  insurrection  in  that  island,  and  arrived  in  New 
York  in  seventeen  hundred  and  ninety-seven,  and  after- 
wards removed  to  the  City  of  Baltimore  in  eighteen 
hundred  and  two.  The  case  was  decided  at  June  Term, 
1820.  after  the  defendant  had  lived  eighteen  years  in  the 
City  of  Baltimore.  The  question  was  whether  she  had 
acquired  a  residence  in  Maryland.  The  Court  said  it  is 
admitted  that  she  (the  defendant)  **has  constantly  and 
uniformly  declared  her  intention  to  return  to  her  own 
country  whenever  circumstances  will  permit  her  to  do 
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SO  with  safety,  and  for  that  reason  has  never  become  a 
citizen  either  of  this  State,  or  any  other  of  the  United 
States.  These  declaration  must  be  taken  as  a  part  of 
the  res  gesta,  and  are  evidence  of  her  intention,  and  with 
the  fact  that  she  has  never  become  a  citizen,  are  con- 
clusive. She  is  a  stranger  in  the  country — an  alien, 
without  a  fixed  home — a  sojourner  wherever  she  goes, 
awaiting  some  favorable  event,  that  may  invite  her 
back  to  the  land  from  whence  she  has  been  driven." 

In  other  cases  a  distinction  has  been  drawn  between 
Q,fxed  intention  and  s.  floating  intention.  The  Legislature 
has  seen  fit  to  avoid  the  embarrassments  and  uncertainties 
attending  the  investigation  of  this  question  by  making  a 
change  in  the  rule  of  evidence  in  the  cases  of  persons  ap- 
plying for  registration  as  voters.  The  fourteenth  section 
of  the  Act  of  1890,  ch.  573,  is  as  follows,  so  far  as  this 
question  is  concerned:  '* After  the  passage  of  this  Act  all 
persons  who  shall  vacate  and  remove  from  the  place  of 
their  actual  domicile,  abode,  dwelling-place  or  habita- 
tion within  this  State,  and  shall  take  up  a  domicile, 
abode,  dwelling-place  or  habitation  out  of  this  State 
shall  be  conclusively  presumed  to  have  lost  their  resi- 
dence in  this  State,  and  shall  in  consequence  thereof 
become  disqualified  to  vote,  unless  at  or  about  the  time 
of  such  removal  or  within  ten  days  thereafter  they  shall 
go  in  person  before  the  clerk  of  the  Circuit  Court  for  the 
county  from  which  they  shall  so  remove,  or  before  the 
clerk  of  the  Superior  Court  of  Baltimore  City,  if  such 
removal  be  from  said  city,  and  shall  make  and  acknow- 
ledge before  him  an  affidavit  declaring  that  notwith- 
standing such  removal  from  their  domicile,  abode, 
dwelling-place  or  habitation,  they  do  not  intend  there- 
by to  change  their  legal  residence,  but  that  they  have  a 
fixed  and  definite  purpose  to  return  to  this  State  on  or 
before  six  months  preceding  the  next  suceeding  election 
in  November/'     Mr.  Mudddid  not  lose  the  legal  posses- 
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sion  of  the  house  in  Charles  County;  it  cannot  be  said 
that  it  was  a  vacant  possession  in  any  sense  which  im- 
plied a  dereliction  of  his  right  of  property.  He  had  the 
right  to  return  to  it  when  he  chose,  and  no  one  could 
occupy  it  against  his  will  except  in  the  character  of  a 
trespasser.  But  it  is  certain  that  he  changed  his  visi- 
ble dwelling-place  and  habitation  when  he  occupied  the 
house  in  Washington  with  his  family.  In  the  language 
of  the  statute  which  we  have  quoted,  he  took  up  a 
dwelling-place  or  habitation  out  of  the  State.  He  no 
longer  inhabited  the  house  in  Bryantown,  but  he  vacated 
it  as  a  dwelling-place  and  removed  from  it.  These  were 
the  palpable  and  unequivocal  facts  connected  with  the 
departure  from  Maryland.  Now  they  could  have  been 
explained  by  showing  the  intent  residing  in  his  own 
mind  when  they  took  place.  The  statute  allowed  him 
to  show  by  his  own  affidavit  that  he  did  not  intend  to 
^^change  his  legal  residence,  but  that  he  had  a  fixed  and 
definite  purpose  to  return  to  the  State  on  or  before  six 
months  preceding  the  next  succeeding  election  in  Novem- 
ber." As  he  did  not  make  this  affidavit,  the  statutory 
result  must  follow;  that  is  to  say,  he  is  conclusively 
presumed  to  have  lost  his  residence,  and  is  disqualified 
as  a  voter.  The  presumption  being  made  conclusive  by 
law,  of  course,  no  evidence  can  be  introduced  to  contra- 
dict it.  The  Circuit  Court,  by  an  equal  division,  sus- 
tained the  action  of  the  Registration  Officer.  But  it 
seems  to  us  that  they  ought  to  have  reversed  it,  and  to 
have  ordered  Mudd's  name  to  be  stricken  from  the  regis- 
tries of  voters.  It  has  not  been  suggested  that  this 
statute  is  for  any  reason  invalid.  We  will  say,  however 
that  its  validity  was  sustained  in  Southerland  vs.  Norria, 
74  Md,,  326,  and  in  Sterling  vs.  Homer  and  Lank/ord, 
74  Md,,  573;  and  was  fully  recogmzed  in  Lancaster  vs. 
Herbert^  dtc,  74  Md.,  334,  and  in  McLane  vs.  Hobhs  and 
F arsons,  74  Md,,  166. 
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A  motion  has  been  made  to  dismiss  the  appeal,  on 
the  ground  that  the  bill  of  exceptions  was  not  signed 
until  after  the  lapse  of  the  term.  It  is  stated  in  the 
exception  under  the  hands  and  seals  of  the  Judges,  that 
it  was  signed  and  sealed  on  the  thirty-first  day  of  Octo- 
ber, which  was  during  the  term.  We  are  bound  by  the 
record  as  it  is  certified  to  this  Court,  and  cannot  per- 
mit it  to  be  contradicted  by  affidavits.  If  erroneous  in 
any  respect,  a  proper  mode  of  making  the  correction  is 
provided.  On  a  writ  of  diminution  the  Court  below 
would  have  corrected  any  errors  which  are  capable  of 
being  corrected.  The  docket  entries  show  that  tlie  bill 
of  exceptions  was  filed  November  twenty-fifth,  which 
was  after  the  expiration  of  the  term.  It  is  necessary, 
except  under  special  circumstances,  that  the  exception 
should  be  Mgrnerf  during  the  term;  but  there  is  no  rule 
of  practice  that  it  is  vacated  if  not  fied  within  that 
time. 

Reversed,  and  remanded, 
(Decided  13th  March,  1894.) 

Robinson,  C.  J.,  dissented. 


The  Campbell  and  Zell  Company,  a  body  corpor- 
ate vs  John  L.  Roediger,  an  Infant,  by  his  Father, 
Frederick  Roediger. 

Injury  to  Employe — Liability  of  Master — Incompetent  fore- 
man— Dangerous  machinery. 

The  plaintiff,  a  boy  eighteen  years  of  age,  was  employed  by  the 
defendant  a  body  corporate,  in  its  machine  shop  and  foundry 
as  a  common  laborer,  '*to  clean  the  yard,  and  to  carry  things, 
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and  straighten  up  matters*'  generally.  On  the  day  of  the  acci- 
dent the  plaintiff  was  directed  by  the  foreman  of  the  laborers  to 
assist  in  working  a  derrick,  the  chain  of  which  was  raised  and 
lowered  by  a  handle,  attached  to  a  small  wheel,  the  cogs  of 
which  fitted  in  the  cogs  of  a  larger  wheel.  After  lowering  the 
chain  some  distance  by  means  of  the  handle,  he  was  directed  to 
take  off  the  handle,  and  to  turn  the  big  wheel  with  his  hands; 
and  while  thus  turning  the  wheel,  a  fellow-workman  by  the 
direction  of  the  foreman,  caught  hold  of  the  chain,  and  by  a 
sudden  jerk  the  plaintiff's  hand  was  caught  between  two  wheels 
and  badly  injured.  The  turning  of  the  big  wheel  with  the  hands 
was  an  irregular  way  of  lowering  the  chain,  and  was  attended 
with  more  or  less  danger.  The  plaintiff  had  never  before  assisted 
in  working  a  derrick,  nor  had  he  observed  the  working  of  one, 
nor  was  he  warned  of  the  danger  Of  turning  the  big  wheel  with 
his  hands.  The  foreman  had  been  drinking  that  morning,  and 
was  in  fact  an  habitual  hard  drinker,  and  his  intemperate  habits 
were  known  to  the'defendant's  superintendent.  In  an  action  to 
recover  damages  for  the  injury,  it  was  Held: 

That  an  instruction  by  which,  in  order  to  entitle  the  plaintiff  to 
recover,  the  jury  were  required  to  find  that  he  was  exposed  to  a 
danger  not  incident  to  his  employment,  and  not  apparent;  and 
that  the  injury  occurred  by  reason  of  the  incompetency  of  the 
defendant's  foreman,  and  that  the  incompetency  was  known  to 
the  defendant,  was  not  prejudicial  to  the  defendant,  there  being 
evidence  on  which  to  base  it. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — At  the  trial  the  plaintiff  otfered  eight 
prayers,  the  first,  second,  third,  fifth,  sixth  and  seventh 
of  which  the  Court  (Ritchie,  J.,)  rejected,  and  they  are 
omitted.  The  fourth  was  withdrawn,  and  the  eighth, 
as  to  the  measure  of  damages,  was  granted,  but  its  in- 
sertion is  deemed  unnecessary. 

The  defendant  offered  four  prayers,  the  first,  second, 
and  fourth  of  which  were  rejected,  and  the  third  was 
granted.     The  Court   gave  an  instruction  of   its  own. 
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The  prayers  of  the  defendant,  and  the  instruction  given 
by  the  Court  are  sufficiently  set  out  in  the  opinion  of 
this  Court.  The  defendant  excepted,  and  the  verdict 
and  judgment  being  against  it,  this  appeal  was   taken. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
FowLBR,  McSherry,  Boyd,  and  Briscoe;,  J. 

Ferdinand  C.  Dugan,  and  George  R.  WilltSy  for  the 
appellant. 

Joseph  P.  Merrymanj  for  the  appellee. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is,  it  seems  to  us,  a  plain  case.  The  plaintiff, 
about  eighteen  years  of  age,  was  employed  by  the  defend- 
ant company  in  its  machine  shop  and  foundry,  as  a  com- 
mon laborer,  '^to  clean  the  yard,  to  carry  things,  and 
straighten  up  matters"  generally  about  the  premises. 
On  the  morning  of  the  accident  he  had  been  employed 
in  helping  to  put  sections  of  steam  boilers  upon  an 
open  railroad  car  for  shipment,  and  which  were  raised 
from  the  ground  by  means  of  a  derrick.  Later  in  the 
day  he  was  directed  by  Powell,  the  foreman  of  the  labor- 
ers, to  assist  in  working  another  derrick,  then  being 
operated  on  another  part  of  the  premises.  This  derrick 
consisted  of  a  mast  and  jib,  and  the  chain  was  raised 
and  lowered  by  means  of  a  handle,  which  was  attached 
to  a  small  wheel,  the  cogs  of  which  fitted  in  between 
the  cogs  of  a  larger  wheel,  and  the  chain,  wound  around 
what  is  called  a  drum.  Powell,  Who  was  standing  on  the 
platform  above  the  plaintiff,  told  the  latter,  to  take  hold 
of  the  handle,  and  help  lower  the  chain,  and  after  three 
or  four  revolutions,  Powell  directed  him  to  take  off  the 
handle,  and  to  turn  the  big  wheel  with  his  hands.  And 
while  he  was  thus  turning  the  big  wheel,  Zellor,  a  fel- 
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low-workman,  by  the  direction  of  Powell,  caught  hold 
of  the  chain,  and  by  a  sudden  jerk  threw  the  plaintiff's 
hand  off  the  wheel,  causing  it  to  be  caught  between  the 
gear  wheel  and  big  wheel,  in  consequence  of  which  it 
was  badly  injured.  The  proof  shows  that  the  turning 
of  the  big  Vheel  with  the  hands  was  an  irregular  way 
of  lowering  the  chain,  and  was  attended  with  more  or 
less  danger,  and  that  -the  probable  effect  of  a  sudden 
jerk  of  the  chain  was  to  throw  one's  hands  off'  the  spokes 
of  the  big  wheel,  and  cause  it  to  be  caught  between  the 
two  wheels,  just  as  the  plaintiff's  hand  was  caught.  The 
plaintiff  had  never  before  assisted  in  working  a  derrick, 
nor  had  he  observed  the  workings  of  one,  nor  was  he 
warned  of  the  danger  in  turning  the  big  wheel  with  his 
hands.  Powell,  the  foreman,  it*  appears  had  been  drink- 
ing on  the  morning  of  the  accident,  and  was  in  fact  an 
habitual  hard  drinker,  sometimes  getting  drunk,  and 
his  intemperate  habits  were  known  to  McCoy,  the  defend- 
ant's superintendent. 

Upon  this  evidence  the  defendant  asked  the  Court  to 
instruct  the  jury: 

Ist.  That  there  was  no  evidence  legally  sufficient,  to 
entitle  the  plaintiff  to  recover. 

2ndly.  That  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant. 

3rdly.  That  the  evidence  shows  the  accident  was  the 
direct  result  of  the  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff  and  his  fellow-workmen,  and 
the  plaintiff  was  not  therefore  entitled  to  recover. 

These  instructions  the  Court  refused,  but  instructed 
the  jury  at  the  request  of  the  defendant,  that  if  they 
should  find  that  the  plaintiff  was  of  sufficient  age  and 
intelligence  to  understand  the  nature  of  the  risk  to 
which  he  was  exposed,  and  had  reasonable  notice  of  the 
dangerous  nature  of  the  services  he  was  performing,  and 
that  the  injury  occurred  through  no  fault  or  negligence 
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on  the  part  of  the  defendant,  then  their  verdict  must  he 
for  the  defendant. 

And  the  Court  of  its  own  motion  further  instructed 
the  jury,  that  if  they  should  find  that  the  plaintiff  was 
employed  by  the  defendant  as  a  laborer,  and  that  a  cer- 
tain Powell,  was  defendant's  foreman  of  laborers,  and 
that  the  plaintiff  was  injured  while  working  the  crane 
referred  to  under  the  orders  of  Powell,  then  the  plain- 
tiff is  not  entitled  to  recover,  unless  they  shall  further 
find,  that  such  work  was  dangerous  and  such  as  the 
plaintiff  was  not  employed  to  perform,  and  that  the 
plaintiff  was  not  aware  of  the  dangerous  character  of 
such  work,  and  that  the  same  was  not  apparent,  and 
shall  also  further  find  that  the  said  Powell  was  not  suffi- 
ciently competent  and  skilful  to  act  as  foreman  of  the 
laborers  in  working  the  derrick  referred  to,  and  that  the 
accident  to  the  plaintiff  occurred  because  of  said  Powell's 
want  of  competency  and  skill,  and  shall  also  find  that 
the  defendant  knew  that  said  Powell  was  incompetent 
and  unskilful  as  a  foreman  of  laborers,  and  retained  him 
in  its  employment,  notwithstanding  such  knowledge. 

So,  to  entitle  the  plaintiff  to  recover  under  this  in- 
struction the  jury  was  obliged  to  find,  in  the  first  place, 
that  he  was  exposed  to  a  danger  not  incident  to  his  em- 
ployment, and  one  not  apparent;  and  in  the  next  place 
that  the  injury  occurred  by  reason  of  the  incompetency 
of  Powell,  the  foreman  of  the  laborers,  and  that  his  in- 
competency was  known  to  the  defendant.  The  defend- 
ant has  not  it  seems  to  us  any  ground  on  which  to 
object  to  this  instruction. 

There  was  evidence  to  show  that  Powell  was  a  person 
of  intemperate  habits,  and  that  his  habits  were  known 
to  the  defendant's  superintendent,  and  that  with  such 
knowledge  he  was  retained  by  the  defendant  in  its  ser- 
vice. There  was  evidence  to  show  that  Powell  had 
been  drinking  on  the  morning  of  the  accident,  and  that 
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he  exposed  the  plaintiff  to  a  danger  not  incident  to  his 
employment,  and  one  not  apparent  to  a  young  and  in- 
experienced person.  In  fact  there  was  evidence  tending 
to  show  that  the  injury  was'caused  by  the  negligence  of 
Powell,  and  without  any  negligence  on  the  part  of  the 
plaintiff.  And  such  being  the  case  there  was  no  error 
in  refusing  the  defendant's  instructions,  nor  in  the  in- 
struction granted  by  the  Court. 


(Decided  13th  March.  1894.) 


Judgment  affirmed. 


Walter   C.  Humphreys   vs.   Thomas    M.   Slemons. 

Appeal  from  Decree  in  Equity —  Verbal  order  for  Appeal — 
Filing  of  Appeal  bond. 

A  decree  in  equity  was  passed  on  the  2nd  day  of  June.  1893,  and 
although  a  verbal  order  for  an  appeal  was  given  on  the  27th 
of  July,  no  appeal  was  actually  entered  until  the  4th  day  of 
August,  more  than  two  months  after  the  decree  was  entered, 
wheu  the  following  entry  was  made  by  the  clerk:  -'Order  for 
appeal  verbally  made  July  27,  1893.''  Section  30  of  Article  5 
of  the  Code,  requires  all  appeals  from  decrees  of  Courts  of  equity 
to  be  taken  and  entered  within  two  months  from  the  date  of  the 
decree.  An  appeal  bond,  reciting  that  an  appeal  had  been 
prayed,  was  filed  within  the  two  months.     Held: 

1st.     That  the  appeal  was  not  properly  taken. 

2nd.  That  the  filing  of  the  appeal  bond  could  not  take  the  place  of 
an  order  and  entry  of  appeal. 

Appeal  from  the  Circuit  Court  for  Wicomico  County, 
in  Equity. 

The  case  as  affecting  the  validity  of  the  appeal  is 
stated  in  the  opinion  of  the  Court.     A  motion  was  made 
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by  the  appellee  to  dismiss  the  appeal  because  the  same 
was  not  entered  in  time,  the  notice  of  appeal  not  being 
made  in  writing,  and  because  there  was  no  entry  show- 
ing that  an  appeal  had  been  taken. 

The  cause  was  argued  before  Robinson,  C.  J.,  Bryan, 
Fowler,  Page,  McSherry,  Boyd,  and  Briscoe,  J. 

Walter  C.  Humphreys,  (with  whom  were  Thomas 
Humphreys,  and  James  E,  EUegood,  on  the  brief,)  for  the 
appellant. 

E,  Stanley  Toadvin,  for  the  appellee. 

Fowler,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  appealed  from  was  passed  and  filed  in  the 
Court  below  on  the  second  day  of  June,  1893,  and  more 
than  two  months  thereafter  the  following  entry  was 
made  by  the  clerk:  ''Order  for  appeal  verbally  made  July 
27,  1893. "  This  entry  is  the  only  evidence  that  an  appeal 
was  taken,  except  the  fact  of  the  filing  of  an  appeal 
bond  within  the  time  limited  for  entering  an  appeal,  in 
which  it  is  alleged  by  way  of  recital  that  an  appeal  had 
been  prayed.  Unless  the  mere  filing  of  this  bond  had 
the  effect  and  took  the  place  of  an  order  and  entry  of 
appeal,  the  appeal  in  this  case  must  be  dismissed,  be- 
cause it  was  not  taken  and  entered  within  two  months, 
as  required  by  section  30  of  Article  5,  of  the  Code,  for 
we  have  held  in  Miller,  et  al.  vs.  Murray,  et  ai.,  71  Md., 
64,  that  where  a  verbal  order  for  an  appeal  in  an  equity 
case  was  given  to  the  clerk  of  the  Court  in  due  time, 
but  the  appeal  was  not  actually  entered  by  him  until 
after  the  time  limited  by  law,  the  appeal  will  be  dis- 
missed^ the  verbal  order  having  no  effect.  In  that  case 
Bryan,  J.,  delivering  the  opinion  of  the  Court,  said: 
*' When  an  appeal  is  prayed  in  open  Court,  and  the  clerk 
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neglects  to  note  it,  the  Court  will,  on  motion,  order  the 
record  to  be  amended,  so  as  to  speak  the  truth.  When 
an  application  in  writing  for  an  appeal  is  filed  with  the 
clerk,  this  application  is  considered  as  part  of  the 
record,  as  much  so  as  the  bill  or  an  answer  or  a  plea 
or  any  other  paper  properly  filed  in  due  course.  But, 
if  an  application  is  made  by  word  of  mouth,  and  the 
appeal  is  not  actually  entered  by  the  clerk,  we  are  at 
a  loss  to  see  on  what  legal  principles  it  could  have 
efi'ect." 

Here  the  decree  appealed  from  was  dated  the  second 
day  of  June,  1893,  and  although  a  verbal  order  for 
appeal  was  given  on  the  27th  July,  yet  no  appeal  was 
actually  entered  until  the  fourth  of  August,  which  was 
more  than  two  months  after  the  date  of  the  decree. 

It  was  suggested,  however,  that  the  filing  of  the 
appeal  bond  was  a  sufficient  compliance  with  the  re- 
quirements of  the  Code,  but  we  cannot  agree  to  this 
view. 

The  bond  is  not  a  necessary  incident  of  the  appeal, 
which,  indeed,  if  properly  taken  and  entered,  would 
have  been  perfectly  valid  without  filing  of  any  bond 
whatever.  It  cannot,  therefore,  we  think,  be  said  that 
an  act  like  the  filing  of  a  bond  which  is  altogether  a 
voluntary  act  on  the  part  of  the  appellant,  can  be  made 
to  take  the  place  of  an  act  which  the  law  requires  to  be 
done  in  order  to  make  a  prayer  for  appeal  eff'ective.  If 
the  law  regulating  appeals  may  be  satisfied  by  this  act 
of  the  appellant,  any  other  act  of  his,  which,  in  his 
opinion,  may  be  appropriate,  would  be  equally  eff'ec- 
tive; and  the  law  would  thus  be  nullified.  But  in  this 
case  there  is  nothing  to  show  that  the  appellant  ever 
supposed  his  bond  was  equivalent  to  a  prayer  for  appeal, 
nor  that  the  clerk,  when  he  filed  the  bond,  intended 
thereby  to  enter  an  appeal. 

On  the  contrary,  it  is  evident  that  the  bond  was 
offered  by  the  appellant,  approved  and  filed  by  the  clerk. 
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upon  the  assumption  that  an  appeal  had  been  or  would 
be  seasonably  taken  and  entered.  It  is  of  great  import- 
ance that  all  rules  regulating  the  rights  of  litigants 
should  be  clearly  defined  and  well  settled,  and  since 
the  decision  of  this  Court  in  the  case  cited,  there  ought 
to  have  been  no  doubt  as  to  the  question  here  involved. 
The  case,  however,  was  fully  argued  upon  its  merits, 
and  if  it  were  properly  before  us,  we  should  have  no  dif- 
ficulty in  reaching  the  same  conclusion  announced  by 
the  learned  Judge  below,  for  we  think  it  clearly  appears 
from  the  testimony  that  the  appellee  substantially  com- 
plied with  his  contract,  and  that  the  appellant,  although 
not  entirely  satisfied  with  the  work  in  some  particulars, 
accepted  it,  and  has  been  for  some  time  occupying  and 
using  the  building. 

Appeal  dismissed. 
(Decided  13th  March,  1894.) 
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ACTS  OF  ASSEMBLY. 

1723,  ch.  16.  An  Act  to  punish  blasphemers,  swearers,  drunk- 
ards and  Sabbath  breakers,  &c.     515. 

1773,  ch.      7.     An  Act  for  the  amendment  of  the  law.     32. 

1785,  ch.  72,  sec.  6.  Empowering  the  chancellor  to  direct 
the  aft'airs  of  lunatics.     32. 

1785,  ch.  72,  sec.  12.  Respecting  the  sale  of  lands  of  infants, 
idiots  and  persons  non  compos  mentis.     32. 

1787,  ch.  23.  An  Act  to  lay  out  several  turnpike  roads  in 
Baltimore  County.     294,  300,  303. 

1790,  ch.  60,  sec.  2.  Authorizing  the  chancellor  to  direct  the 
sale  of  the  personal  property  of  any  idiot, 
lunatic  or  person  non  compos  mentis^  &c.     32. 

1794,  ch.  60,  sec.  8.  Authorizing  the  chancellor  to  decree 
partition  of  lands  of  infants,  idiots  or  per- 
sons non  compos  mentis,     32. 

1798,  ch.  101.  Amending  and  reducing  into  system,  the  laws 
and  regulations  concerning  last  wills  and  tes- 
taments, the  duties  of  executors,  &c.     543. 

1800,  ch.    67.     Respecting  idiots,   lunatics,   and    persons  non 

compos  mentis,     32. 

1801,  ch.    77.     Repealing  an  Act  to  lay  out  several  turnpike 

roads  in  Baltimore  County,  &c.     300,  303. 

1804,  ch.  51,  sec.  17.  Respecting  the  erection  of  permanent 
bridges  over  all  the  waters  crossing  certain 
turnpike  roads,  &c.     294,  299. 

1809,  ch.  2.  To  confirm  the  location  of  the  turnpike  roads 
therein  mentioned.     295,  301. 

1811,  ch.  202.  Supplement  to  an  Act  to  confirm  the  location 
of  the  turnpike  roads  therein  mentioned.  295, 
301. 

1826,  ch.  123.  To  incorporate  the  Baltimore  and  Ohio  Rail- 
road Company.     229. 
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1826,  ch.  123,  sec.  19.  Authorizing  the  Baltimore  and  Ohio 
Railroad  Company  to  declare  such  dividends 
as  they  may  deem  proper.    558. 

1833,  ch.  150,  sec.  1.  Respecting  the  sale  of  the  personal  or 
real  property  of  idiots,  lunatics  or  persons 
non  compos  mentis  for  the  payment  of  claims 
against  them.     32. 

1858,  ch.  201.  An  Act  to  incorporate  and  endow  the  Cam- 
bridge Female  Academy.     202. 

1860,  ch.  259.  A  further  supplement  to  an  Act  to  incorporate 
companies  to  make  several  turnpike  roads 
through  Baltimore  County,  and  for  other 
purposes.     295,  304. 

1862,  ch.  156.  To  amend  Article  16  of  the  Code  of  Public 
General  Laws,  by  adding  certain  sections  re- 
lating to  the  powers  of  Courts  of  equity  in 
selling  lands.     54,  58. 

1872,  ch.  337.  A  further  supplement  to  an  Act  to  incorporate 
companies  to  make  several  turnpike  ro<ids 
through  Baltimore  County,  and  for  other 
purposes.     295,  304. 

1874,  ch.  233.  An  Act  to  establish  the  Maryland  House  of 
Correction.    523,  524. 

1874,  ch.  364.  To  amend  section  eight  of  Article  four  of  the 
Constitution  of  the  State  of  Maryland.     164. 

1876,  ch.  260.  To  provide  for  the  general  valuation  and  assess- 
ment of  property  in  this  State.    374. 

1876,  ch.  262.  To  promote  the  security  of  commercial  trans- 
actions by  regulating  the  issue,  negotiability 
and  transfer  of  bills  of  lading,  &c.     16. 

1880,  ch.  417.  To  amend  section  five  of  Article  four  of  the 
Constitution  of  this  State.     164. 

1884,  ch.  232.  An  Act  supplementary  to  an  Act  to  incorpor- 
ate the  Baltimore  and  Ohio  Railroad  Com- 
pany, &c.     229. 

1884.  ch.  233.  An  Act  supplementary  to  an  Act  to  incorpor- 
ate the  Baltimore  and  Ohio  Railroad  Com- 
pany, &c.     229. 

1886,  ch.  470.  Amending  sections  four  and  six  of  Article 
fifty-three  of  the  Code  of  Public  General 
Laws,  entitled  **Landlord  and  Tenant,''  &c. 
216,  220. 
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1888,  ch.  275.  Amendatory  of  section  twenty-six  of  the  Act 
of  1880,  chapter  122,  entitled  an  Act  to  re- 
peal certain  sections  of  Article  forty-eight  of 
the  Code  of  Public  General  Laws,  entitled 
^'Insolvents.''     265. 

1890.  ch.  208.  An  Act  to  enable  the  qualified  voters  of  the 
fifth  election  district  of  Carroll  County, 
known  as  ''Freedom  District,"  to  determine 
by  ballot  whether  or  not  spirituous,  fer- 
mented or  alcoholic  liquors  or  bitters  shall 
be  sold  in  said  election  district.  574,  575, 
576. 

1890.  ch.  225.  An  Act  providing  for  more  rapid  transit  upon 
the  railways  of  the  president,  managers  and 
company  of  the  Baltimore  and  Yorktown 
turnpike  road,  and  enlarging  the  powers  of 
the  said  corporation.     295. 

1890.  ch.  255.  An  Act  to  amend  section  one  of  Article  seven 
of  the  Constitution  of  this  State.  163,  164, 
166. 

1890.  ch.  573,  sec.  14.  Providing  that  persons  who  shall  re- 
move from  the  place  of  their  actual  ,abode  in 
the  State,  and  shall  take  up  their  abode  out 
of  the  Suite,  shall  be  conclusively  presumed 
to  have  lost  their  residence  in  the  State,  un- 
less, AC.     595,  598,  599. 

1892,  ch.  283.  To  repeal  section  eighty-one  of  Article  eleven 
of  the  Code  of  Public  Local  Laws,  title 
"Frederick  County."  sub-title  "County  Com- 
missioners,'' &c.     162,  167. 

1892,  ch.  350.  To  authorize  the  Cambridge  Female  Seminary, 
the  Cambridge  Academy,  and  the  Board  of 
County  School  Commissioners  of  Dorchester 
County,  to  enter  into  an  arrangement  in  ref- 
erence to  academic  and  school  education  in 
the  town  of  Cambridge.     204,  209. 

1892,  ch.  423.  An  Act  to  regulate  the  sale  and  the  granting  of 
license  for  the  sale  of  spirituous  and  fermented 
liquors  in  Carroll  County. 

ACTS  OF  ASSEMBLY.    CONSTRUCTION   OF 
See  Detainer,  1. 
Turnpikes   1. 

ADEMPTION. 

See  Devise  and  Legacy,  6. 
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ADVANCEMENT. 

S^  Devise  and  Legacy,  2. 

APPEAL. 

A  decree  in  equity  was  passed  on  the  2nd  day  of  June,  1893, 
and  although  a  verbal  order  for  an  appeal  was  given  on 
the  27th  of  July,  no  appeal  was  actually  entered  until 
the  4th  day  of  Au^st,  more  than  two  months  after  the 
decree  was  entered,  when  the  following  entry  was  made 
by  the  clerk:    • 'Order  for  appeal  verbally  made  July  27, 
1893/'    Section  30  of  Article  5  of  the  Code,  requires  all 
appeals  from  decrees  of  Courts  of  equity  to  be  taken  and 
entered  within  two  months  from  the  date  of  the  decree. 
An  appeal  bond,  reciting  that  an  appeal  had  been  prayed^ 
was  filed  within  the  two  months.     Held: 
1st.  That  the  appeal  was  not  properly  taken. 
2nd.  That  the  filing  of  an  appeal  bond  could  not  take 
the  place  of  an  order  and  entry  of  appeal.    Humphreys 
vs,  SUmonSy  606. 
See  Attachment,  2. 
Courts,  4. 

Justice  of  the  Peace 
Mortgage,  1. 
Practice  in  the  Court  of  Appeals,  1,  2,  3. 

ASSESSMENT. 
See  Taxes,  4. 

ASSIGNMENT  FOR  BENEFIT  OF  (.CREDITORS. 

1.  A  deed  in  trust  for  the  benefit  of  creditors  vests  the  title  of 

personal  property  in  the  trustee,  when  the  deed  is  recorded 
and  the  bond  filed  in  the  county  in  which  the  grantor 
resides;  and  the  subsequent  recording  of  the  deed  and  the 
filing  of  the  bond  in  Baltimore  City  where  real  estate  of 
the  grantor  is  located,  in  nowise  afl^ect  the  title  to  the  per- 
sonal estate.  (See  sec.  205  of  Art.  16,  and  sees.  13,  44  and 
45  of  Art.  21  of  the  Code.)  Fidelity  and  Deposit  Co,  vs, 
Haines  and  Stokes^  454. 

2.  The  B.  M.  Company  sold  to  the  W.  M.  Company  a  certain 

lot  of  fertilizers.  The  goods  were  delivered,  and  a  note 
for  the  contract  price  was  executed  and  delivered.  After- 
wards the  W.  M.  Company,  becoming  finacially  embar- 
rassed, made  a  deed  of  trust  to  H.  and  S.  for  the  benefit  of 
its  creditors.  Subsequently  the  B.  M.  Company  replevied 
the  identical  goods  of  H.  and  S.  and  took  possession  of 
them.  The  replevin  suit  was  not  prosecuted  with  effect, 
but  was  dismissed  by  order  of  the  plaintiff.    The  property 
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was  not  returned.    In  an  action  by  H.  and  S.  against  the 
surety  on  the  replevin  bond,  it  was  Held: 
That  the  defendant  could  not  set-off  against  the  plain- 
tiffs' demand  the  note  given  for  the  fertilizers  by  their 
assignor.     lb, 

ATTACHMENT. 

1.  An  unauthorized  appearance  by  attorney  for  a  garnishee  in 

an  attachment  suit,  should  be  stricken  out  on  motion  of 
the  latter,  although  he  is  plaintiff  in  the  suit  as  well  as 
garnishee.     Albert  vs,  Albert,  338. 

2.  An  order  overruling  a  motion  to  strike  out  an  unauthorized 

appearance  by  attorney  for  a  garnishee  in  an  attachment 
against  a  non-resident  defendant,  and  pleas  filed  in  the 
name  of  the  garnishee  on  his  behalf  and  that  of  the  non- 
resident defendant,  is  such  a  determination  of  the  rights 
of  the  garnishee,  who  is  also  plaintiff,  as  will  entitle  him 
to  appeal  to  the  Court  of  Appeals  under  section  2  of  Arti- 
cle 5  of  the  Code,  which  provides  that  from  any  judgment 
or  determination  of  any  Court  of  law  in  any  civil  suit  or 
action  any  party  may  appeal  to  the  Court  of  Appeals. 
lb, 

ATTORNEY  AND  COUNSEL. 

Actual  notice  to  an  attorney  is  actual,  and  not  merely  con- 
structive, notice  to  his  client  of  matters  involved  in  the 
litifijation.     Mayor^  Sfc.  of  Baltimore  vs.    WhxUingtoiu    231. 

BANKS  AND  BANKING. 
See  Checks. 

BASE  BALL  PLAYER. 
See  Contract,  2. 

BREACH. 

See  Contract,  1. 

CAPITAL. 

See  CoRPORATiONR,  4,  5. 

CARRIERS. 

L  Section  1  of  Article  14  of  the  Code,  provides  that  all  bills 
of  lading,  if  executed  in  this  State,  or,  being  executed 
elsewhere,  shall  provide  for  the  delivery  of  goods  within 
this  State,  shall  be  negotiable  instruments  in  the  same 
sense  as  bills  of  exchange  and  promissory  notes,  unless  it 
be  provided  in  express  terms  to  the  contrary  on  the  lace 
of  the  bills;  and  section  2  provides  that  every  such  bill 
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of  lading  shall  be  conclusive  evidence  in  the  hands  of  every 
bona  fide  holder  for  value  thereof  without  notice  to  the 
contrary,  that  the  goods  mentioned  therein  had  been  actu- 
ally  received  by  such  person  or  corporation.      Certain 
bills  of  lading  were  issued  at  Savannah,  Georgia,  acknow- 
ledging the  receipt  of  cotton  to  be  transported  by  the 
steamer  of  one  company  to  Baltimore,  and  there  to  be 
delivered  to  the  steamer  or  steamers  of  another  company 
for  transportation  to  the  port  of  Bremen,  and  there  to 
be  delivered  to  the  shipper  or  his  assigns,  and  stipulating 
that  delivery  to  the  latter  company  shall  absolve  the  for- 
mer from  all  liability,  and  that  the  liability  of  the  latter 
shall  begin  only  upon  the  actual  delivery  to  its  steamer  or 
steamers  at  Baltimore.     Held  : 
That  such  bills  of  lading  not  providing  for  the  delivery 
of  the  cotton  within   the  State,  its  final  destination 
being  the  port  of  Bremen,  were  not  embraced  within 
the  provisions  of  the  Code,     hazard  vs.  Merchants^  and 
Miners^  Transportation  Co.^  1. 

2.  The  acceptance  by  a  principal  of  a  transfer  of  the  property 

of  his  agent  voluntarily  offered  by  him  to  cover  any  loss 
which  the  former  might  sustain  by  the  unauthorized  act 
of  the  latter  in  issuing  bills  of  lading  for  goods  not  deliv- 
ered, does  not  constitute  a  ratification  of  such  act.  the 
same  having  been  immediately  repudiated  by  the  principal 
when  made  known  to  him.     Ih, 

3.  Bills  of  lading  issued  to  a  shipper,  a  citizen  of  Georgia,  by 

two  transportation  companies,  one  of  which,  a  Maryland 
corporation,  was  the  owner  of  a  line  of  steamers  running 
between  Savannah  and  Baltimore,  and  having  an  office 
and  agents  in  the  former  place  to  receive  freight  for  trans- 
portation, covering  cotton  to  be  carried  from  Savannah 
to  Bremen,  via  Baltimore,  must  be  considered  as  having 
been  executed  in  Georgia.     lb. 

4.  In  an  action  to  recover  the  value  of  certain  bales  of  cotton 

embraced  in  bills  of  lading  stipulating  for  its  carriage  from 
Savannah  to  Bremen,  via  Baltimore,  evidence  as  to  the 
price  of  cotton  in  Baltimore  is  inadmissible,  the  contract 
being  for  its  delivery  at  Bremen  and  not  at  Baltimore, 
and  the  damages,  if  any,  for  breach  of  the  contract  would 
be  the  value  of  the  cotton  at  Bremen.     lb. 

5.  A  witness  having  proved  the  signature  of  the  agent  to  the 

bills  ot  lading,  was  asked  on  cross-examination  by  the 
defendant  company  whether  the  agent  was  not  forbidden 
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to  sign  bills  of  lading  for  goods  and  commodities  when 
they  were  not  actuall}'  delivered  to  the  defendant  com- 
pany, to  which  he  replied,   '*Xever  to  my  knowledge," 
and  then  added  that  it  was  almost  certain  that  he  was  not 
so  forbidden,  because  it  would  have  been  prohibitory  of 
business  at  that  place,  as  the  custom  of  the  port  was  to 
sign  bills  of  lading  on  railroad  guaranties  to  deliver  cot- 
ton to  a  specified  steamer.     Held: 
That  the  statement  of  the  witness  was  not  responsive  to 
the  question,   but  was  the  mere  expression   of  his 
opinion,  and  not  testimony  based  upon  knowledge.  lb. 

6.  Although  the  agent  had  signed  the  bills  of  lading,  acknow- 

ledging the  receipt  of  the  cotton,  it  was  competent  for  him 
to  prove  that  the  cotton  had  not  in  fact  been  delivered,  and 
to  explain  the  circumstances  under  which  he  was  induced 
to  sign  the  bills.     lb. 

7.  Evidence  in  regard  to  usage  prevailing  among  steamship 

companies  to  issue  bills  of  lading  upon  railroad  and  cotton 
press  receipts  was  properly  stricken  out,  it  appearing  that 
the  bills  in  controversy  were  not  issued  upon  such  receipts, 
•but  upon  the  promise  to  deliver  them  to  the  agent.     lb. 

8.  Evidence  also  in  regard  to  the  understanding  among  bankers 

in  New  York  that  the  buyer  always  assumes  that  the 
goods  mentioned  in  a  bill  of  lading  have  been  actually 
delivered,  is  inadmissible;  as  the  liability  of  the  carrier 
under  a  bill  of  lading  does  not  depend  upon  the  under- 
standing of  bankers  or  brokers  in  the  City  of  New  York, 
but  is  governed  and  determined  by  the  settled  principles 
of  commercial  law.     lb. 

CERTIORARI. 
See  Courts,  5. 

CHARGE. 

See  Devise  and  Legacy,  8. 

CHARTER. 

See  Constitutional  Law,  4,  5. 

CHECKS. 

L  The  defendant  Bank  being  indebted  to  the  plaintiff  Bank 
for  certain  collections  made  by  the  former  on  account  of 
the  latter,  mailed  to  the  plaintiff  a  check  drawn  by  the 
defendant  on  J.  J.  Nicholson  &  Sons,  bankers,  with  whom 
both  parties  kept  accounts.  On  the  day  it  was  received 
the  plaintiff  forwarded  it  by  mail,  endorsed   ''for  collec- 
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tion  and  credit  account/'   to  J.  J.  Nicholson  &  Sons. 
The  defendant  had  at  the  time  on  deposit  to  its  credit 
with  the  banking  house  a  sum  in  excess  of  the  amount  of 
the  check.      The  check  on  the  day  of  its  receipt  was 
entered  to  the  debit  of  the  defendant's  account,  but  was 
not  then  entered  as  a  credit  to  the  account  of  the  plaintiff. 
Being  hopelessly  insolvent,  later  in  the  day  Nicholson  & 
*    Sons  made  an  assignment  to  trustees  for  the  benefit  ot 
creditors,  and  the  trustees,  after  they  had  taken  possession, 
entered  the  check  to  the  credit  of  the  plaintiff.    At  the 
time  of  the  receipt  of  the  check  the  Nicholsons  did  not 
have  in  their  banking  house  the  amount  of  the  check  in 
actual  cash.     If  the  check  was  protested,  no  notice  of  the 
protest  or  of  the  non-payment  was  sent  to  or  received  by 
either  the  plaintiff  or  defendant.     The  check  was  after- 
wards lost.     In  an  action  to  recover  the  collections  for 
which  the  check  had  been  given,  it  was  Held: 
Ist.  That  the  check  was  not  paid  by  Nicholson  &  Sons. 
2nd.  That  being  hopelessly  insolvent  at  the  time  the 
check  was  drawn  upon  them,  their  transfer  of  credit 
from  the  defendant  to  the  plaintiff  would  have  been  a 
mere  delusion. 
3rd.  That  after  their  assignment  for  the  benefit  of  credi- 
tors, Nicholson  &  Sons  ceased  to  be  a  going  concern, 
and  neither  they  nor  their  trustees  had  the  right  to 
make  a  transfer  of  credit  which  was  wholly  worth- 
less.    Exchange  Bank  vs,  Sutton  Bank^  577. 

2.  An  instrument,  headed  with  the  name  of  a  bank  and  a  date, 

and  over  the  signature  of  the  cashier,  drawn  upon  a  firm 
engaged  in  banking  business,  and  directing  the  payment 
to  the  order  of  a  person  named,  of  a  specified  sum  of 
money,  which  is  at  the  time  on  deposit  with  the  drawee, 
without  designating  a  future  day  of  payment,  is  a  check. 
lb. 

3.  Where  a  bank   receives  a  check  on  itself,  endorsed  "for 

collection  and  credit,"  it  becomes  the  agent  of  the  person 
sending  it,  and  is  liable  to  the  latter  for  such  damages  as 
may  be  occasioned  by  its  failure  to  give  notice  to  the 
drawer  of  non-payment.     lb. 

4.  A  failure  of  the  bank  on  which  a  check  is  drawn  and  with 

which  it  is  deposited  *'for  collection  and  credit,"  to  notify 
the  drawer  of  its  non-payment  does  not  discharge  him  from 
liability,  unless  he  has  actually  or  presumptively  suffered 
some  loss  or  injury  therefrom.     lb. 
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CODE.  CONSTRUCTION  OF  THE 
See  Carriers,  1. 
Courts,  2,  3, 
Criminal  Law,  1. 
Detainer,  1. 
Equity,  2,  3. 
Husband  and  Wife,  2. 
Jury. 

Mortgage,  2,  4,  8,  10. 
Sunday. 
Trover  and  Conversion,  6. 

CODE  OF  PUBLIC  GENERAL   LAWS. 

Art.  5,  Sec.  2.  Authorizing  appeals  from  judgments  of 
Courts  of  law.    338,  348. 

Art.  5,  Sec.  27.  Requiring  party  appealing  to  give  bond 
with  security  to  stay  the  execution  of  the 
order  or  decree  appealed  from.    169,  179. 

Art.  5,  Sec.  28.  Requiring  a  party  who  intends,  on  an 
appeal  from  the  final  decree  or  order,  to 
dispute  any  previous  order,  and  desires  to 
stay  the  operation  of  such  order,  to  state 
his  intention  to  dispute  the  same,  in  writ- 
ing, to  be  filed  with  the  clerk,  &c,  169, 
179. 

Art.  5,  Sec.  30.  Requiring  all  appeals  from  decrees  or 
orders  of  Courts  of  equity  to  be  taken  and 
entered  within  two  months  from  the  date 
of  the  decree  or  order  appealed  from,  &c. 
606,  607. 

Art.  14,  Secs.  1,  2.  Making  bills  of  lading  negotiable  in- 
struments, and  conclusive  evidence  of  their 
contents.     1,  14,  16. 

Art.  16,  Sec.  96.  Giving  the  Chancery  Court  power  to 
superintend  the  affairs  of  persons  non  comn 
pos  mentis^  both  as  to  the  care  of  their  per- 
sons and  the  management  of  their  estates. 
33. 

Art.  16,  Sec.  98.  Authorizing  the  Court  of  Chancery  to 
decree  the  sale  of  any  real  or  personal 
property  of  any  person  non  compos  mentis^ 
and  order  the  investment  of  the  money 
arising  from  such  sale.     33. 

Art.  10,  Sec,  188.  Authorizing  the  sale  of  real  estate  on  a 
creditors'  bill.     169,  176. 
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Art.  16,  Sec.  192.  Authorizing  the  sale  of  property  before 
final  decree,  if  the  Court  be  satisfied  by 
proof  that  at  the  final  hearing  a  sale  will 
be  ordered,  &c.     431,  435. 

Art.  16.  Sec.  205.  Requiring  bond  to  be  filed  by  trustees 
for  the  benefit  of  creditors.    454,  457. 

Art.  21,  Sec.  9.  Prescribing  the  requisites  of  a  deed  of 
real  estate.     47. 

Art.  25,  Sec.  91.  Prohibiting  any  public  road  to  be  opened 
or  altered  so  as  to  pass  through  the  buildings, 
gardens,  yards,  or  burial  grounds  of  any 
person,  without  the  consent  of  the  owner 
thereof  in  writing.     266,  267. 

Art.  27,  Sec.  247.  Forbidding  work  on  Sunday,  and  impos- 
ing a  penalty  for  so  doing.  510,  511,  514, 
516, 

Art.  27.  Sec.  310.  Providing  when  the  Court  may  sentence 
a  person  to  be  confined  in  the  House  of 
Correction.     523,  524. 

Art.  27,  Sec.  313.  Providing  that  persons  convicted  of  any 
misdemeanor  may  be  sent  to  the  House  of 
Correction.     523,  524,  525. 

Art.  33,  Sec.  7.  ProvidingTor  registration  and  poll  books. 
131. 

Art.  33,  Sec.  118.  Providing  for  the  election  of  Representa- 
tives in  Congress.     131. 

Art.  45,  Sec.  2.  Securing  to  a  married  woman  the  right 
to  hold  her  property  to  her  separate  use, 
&c.     529,  536. 

Art.  51,  Sec.  6.  Requiring  the  clerk  of  the  County  Com- 
missioners 10  prepare  lists  of  the  male  tax- 
able inhabitants  of  the  county,  for  the  selec- 
tion of  jurors.     128,  130,  131. 

Art.  51,  Sec.  19.  (Code  of  1860.)  Providing  that  if  a  sum- 
mons shall  be  returned  summoned,  and  the 
defendant  shall  fail  to  appear  on  the  return 
day  thereof,  then  the  justice  shall  fix  a  day 
of  trial,  &c.     390,  393. 

Art.  53,  Secs.  4,  5,  6.  Relating  to  tenants  holding  over. 
216,  219,  220,  221. 

Art.  63.  Sec.  25.  Providing  that  if  the  proceeding  to  en- 
force a  mechanics'  lien,  be  by  bill  in  equity, 
the  same  proceedings  shall  be  had  as  used 
by  the  Courts  of  equity  to  enforce  other 
liens.     432. 
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Art.  66,  Sec.  6.  Permitting  the  insertion  in  moftgages  ot 
a  clause  authorizing  the  mortgagee  or  any 
person  named  therein,  to  sell  the  mortgaged 
premises^  &c.    256. 

Art.  66.  Sec.  16.  Respecting  the  granting  of  an  injunction 
to  stay  proceedings  after  any  sale  of  mort- 
gaged premises.     258. 

Art.  75,  Sec.  23,  Sub-Sec.  31.  Form  of  declaration  in  tro- 
ver.    260,  261. 

Art.  75,  Sec.  83.  Respecting  equitable  defences  in  actions 
at  law.     264. 

Art.  83,  Sec.  9.  (Code  of  1860.)  Requiring  every  consta- 
ble or  sherifi'  who  shall  sell  any  lands,  &c., 
by  virtue  of  an  execution  from  a  justice  of 
the  peace,  to  make  return  of  said  writ  and 
all  his  proceedings  thereunder  in  and  about 
said  sale.     390,  391. 

Art.  93,  Sec.  10.  Relating  to  the  investment  of  moneys  to 
be  paid  in  futuro,  and  to  the  proceedings  in 
relation  thereto,  by  an  executor  or  adminis- 
trator cum  tesiamento  annexo,     471. 

Art.  93,  Sec.  283.  Making  it  lawful  for  the  Orphans'  Courts 
in  certain  cases,  to  appoint  an  administra- 
tor de  bonis  non.  with  the  will  annexed,  to 
sell  the  real  estate  of  a  testator.     42,  48. 

Art.  93,  Sec.  292.  Relating  to  a  widow's  renunciation.  538, 
542. 

CONSIDERATION. 

A  moral  obligation  is  a  sufficient  consideration  to  support  a 
promise  to  pay.     Bobinson,  et  al.  vs.  Hurst,  59. 

CONSTITUTIONAL  LAW. 

1.  The  fourteenth  Article  of  the  Constitution  declares  that 
* 'the  General  Assembly  may  propose  amendments  to  this 
Constitution;  provided  that  each  amendment  shall  be 
embraced  in  a  separate  bill,  embodying  the  Article  or  sec- 
tion as  the  same  will  stand  when  amended  and  passed  by 
three-fifths  of  all  the  members  elected  to  each  of  the  two 
Houses,  by  yeas  and  nays,  to  be  entered  on  the  journals 
with  the  proposed  amendment."     Held  : 

That  under  this  Article  an  Act  of  Assembly  proposing 
a  constitutional  amendment  need  not  be  set  out  ver- 
batim on  the  journals  of  the  two  Houses,  where  each 
house  had  the  bill  in  its  possession  when  it  was  passed. 
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and  it  was  fully  and  clearly  identified  by  its  title. 
Worman^  et  oL  vs,  Hagan^  et  ai.^  152. 

2.  Under  the  fourteenth  Article  of  the  Constitution  requiring 

the  votes  cast  for  or  against  a  proposed  amendment,  to  be 
returned  to  the  Governor,  and  if  it  shall  appear  to  him 
that  a  majority  of  the  votes  were  cast  in  favor  thereof, 
making  it  his  duty  by  proclamation  to  declare  said  amend- 
ment to  have  been  adopted,  the  action  of  the  Governor  in 
this  respect  is  conclusive,  and  the  amendment  becomes 
eo  inatanti  a  part  of  the  Constitution;  and  no  other  officer, 
nor  any  other  department  of  the  Government,  can  revise 
his  decision.     /6. 

3.  The  amendment  to  section  I  of  Article  7  of  the  Constitu- 

tion submitted  to  the  popular  vote,  in  November.  1891, 
providing  for  the  election  of  County  Commissioners  on  a 
certain  day  in  the  month  of  November,  ''commencing  in 
the  year  1891,"  and  that  their  number  in  each  county,  their 
compensation,  powers,  duties,  and  term  of  office  shall  be 
such  as  prescribed  by  law,  must  be  construed  as  applicable 
to  the  commissioners  elected  in  November,  1891,  though 
the  amendment  was  not  proclaimed  to  be  a  part  of  the 
Constitution  until  December  of  the  same  year.     lb, 

4.  The  constitutional  reservation  of  power  to  amend  or  repeal 

the  charters  of  corporations  is  a  condition  upon  which  a 
charter  is  granted,  and  when  the  charter  is  accepted,  the 
right  of  the  Legislature  to  exercise  such  power  is  as  bind- 
ing as  if  it  were  written  in  the  body  of  the  charter  itself, 
although  the  nature  and  character  of  the  charter  cannot 
be  fundamentally  changed.  Webster  vs.  Cambridge  Female 
Seminari/^  193. 

5.  Where  a  private  corporation  is  chartered  for  the  education 

exclusively  of  females,  a  subsequent  Act  of  the  Legisla- 
ture authorizing  the  trustees  to  lease  to  the  county  school 
commissioners  so  much  of  the  buildings  and  grounds  as 
were  not  necessary  for  the  use  of  the  seminary,  is  not  such 
an  amendment  of  the  charter  as  is  inconsistent  with  the 
objects  and  purposes  for  which  the  seminary  was  char- 
tered, and  unconstitutional,  inasmuch  as  the  necessary 
effect  and  operation  of  the  lease  is  not  to  change  the  semi- 
nary into  a  mixed  school  for  boys  and  girls.     lb, 

6.  The  Legislature  has  the  power  to  authorize  the  school  com- 

missioners, being  a  public  corporation,  to  lease  the  build- 
ings of  an  incorporated  seminary  for  school  purposes.    lb. 
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7.  The  Act  of  1874,  ch.  233,  entitled  ''An  Act  to  establish  the 
Maryland  House  of  Correction,"  is  not  in  violation  of 
section  29  of  Article  3  of  the  Constitution,  which  pro- 
vides that  ''every  law  enacted  by  the  General  Assembly 
shall  embrace  but  one  subject,  and  that  shall  be  described 
in  its  title."  Bond  vs,  SiaiCy  523. 
See  Sunday. 
Taxes,  3. 

CONTRACT. 

1.  A  written  contract  was  made  on  the  29th  of  January,  1891, 
between  W.  &  M.  and  6.  &  R.  for  the  sale  and  delivery 
by  the  former  to  the  latter  of  a  quantity  of  lumber.  The 
time  limited  for  filling  the  order  was  three  months.  The 
first  delivery  under  this  contract  was  made  in  the  follow- 
ing March,  and  the  last  on  November  27th,  in  the  same 
year.  The  price  of  the  lumber  actually  delivered  amounted 
to  $1,635.38,  and  the  payments  made  thereon,  beginning  in 
April,  and  ending  in  August,  aggregated  $1,137.98,  leav- 
ing an  unpaid  balance  of  $497.70.  Evidence  was  offered 
tending  to  prove  a  waiver  of  the  requirement  of  time 
mentioned  in  the  contract,  as  to  the  delivery  of  the  lum- 
ber. W.  &  M.  offered  evidence  tending  to  prove  that  in 
the  latter  part  of  November,  they,  at  the  request  and  upon 
the  verbal  order  of  B.  &  R.,  cut  and  shipped  to  Baltimore 
other  lumber  in  addition  to  that  specified  in  the  contract, 
at  a  price  agreed  upon  between  them,  which  lumber  they 
offered  to  B.  &  R.  in  two  lots  in  January  and  March,  1892, 
but  that  B.  &  R.  refused  to  receive  it.  The  lumber  was 
cut  by  W.  &  M.  at  their  mills  in  North  Carolina  for  the 
purpose  of  filling  these  two  orders,  and  was  transported 
to  Baltimore,  where  it  was  unloaded  at  the  wharves  of  W. 
&  M.  from  whence  all  of  it  except  the  two  lots  which  B. 
&  R.  refused  to  take  was  hauled  by  B,  &  R.,  after  being 
inspected  by  them,  to  their  furniture  factory.  An  action 
was  brought  by  W.  &  M.  to  recover  the  balance  due  upon 
the  contract  price  of  the  lumber  sold  and  delivered  by 
them  to  B.  So  R.  under  the  contract  of  the  29th  of  January, 
1891,  and  also  to  recover  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  lumber  claimed 
to  have  been  subsequently  ordered  and  which  B.  &  R.  re- 
fused to  accept.  An  action  was  also  brought  by  B.  & 
R.  to  recover  damages  for  a  failure  on  the  part  of  W.  & 
M.  to  deliver  the  kind  and  quality  of  lumber  stipulated  for 
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in  the  contract  of  January  29th,  1891,  and  also  for  a  failure 
to  deliver  within  the  time  designated  in  said  contract,  a 
large  part  of  the  lumber  sold  by  them  to  B.  &  li.     In  said 
two  actions,  which  were  tried  at  the  same  time  in  the 
Court  below,   it  was,   on  appeal  from  the  action  of  the 
Court  below,  Held  : 
1st.    That  mere  acceptance  of  the  lumber  after  the  ex- 
piration of  the  time  fixed  in  the  agreement  for  its  de- 
livery was  not  of  itself  a  waiver  of  the  breach  com- 
mitted by  the  failure  to  deliver  it  according   to  the 
terms  of  the  contract;  nor  did  such  an  acceptance 
preclude  the  vendees  from  subsequently  suing  to  reco- 
ver the  damages  resulting  to  them   by  reason  of  the 
non-delivery  from  the  time  of  default  up  to  the  date 
of  acceptance;  nor  from  recouping,  when  sued  by  the 
vendors,  those  damages  against  the  latter's  claim  for 
the  purchase  money. 
2nd.     That  if  the  vendees  waived  the  requirement  that 
the  lumbor  should  be  furnished  within  three  months, 
they  could  not  subsequently  found  an  action  upon  its 
non-performance,  nor  rely  thereon  by  way  of  recoup- 
ment. 
3rd.     That  there  was  no  error  in  granting  a  prayer 
which  made  reference  to  the  facts  stated  in  an  antece- 
dent prayer  which  was  rejected,  such  reference  being 
wholly  superfluous,  and  its  elimination  altogether  in 
no  way  afi'ecting  the  integrity  of  the  instruction. 
4th.     That  as  when  the  verbal  order  of  November,  1891, 
was  given  for  additional  lumber,  it  was  necessary  for 
the  vendors  to  have  the  lumber  cut  or  prepared  for 
delivery — to  put  it  in  a  condition  different  from  what 
it  was  at  the  time  the  contract  was  made,  that  circum- 
stance took  the  contract  out  of  the  operation  of  the 
Statute  of  Frauds,  (29  Car.  II  ch.  3.) 
5th.     That  as  no  time  was  fixed  in  the  alleged  verbal 
contract  for  the  delivery  of  the  lumber,  the  law  pre- 
scribed a  reasonable  time,  and  it  was  for  the  jury, 
under  all  the  circumstances  of  the  case,  to  determine 
what  was  a  retisonable  time;  and  an  instruction  by 
which  the  question  of  reasonable  time  in  regard  to 
said  delivery  was  not  left  to  the  jury  to  determine,  but 
was  in  effect  decided  by  the  Court,  was  erroneous. 
6th.    That  as  such  instruction  was  erroneous,  one  de- 
pendent upon  it,  defining  the  measure  of  damages  for 
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the  non-acceptance  of  said  lumber,  was  also  errone- 
ous, although  correct  in  itself  as  an  abstract  proposi- 
tion.    Baghy  8f  Rivers  vs.  Walker  8f  Myers^  239. 
2.  A  contract  was  entered  into  between  the  B.  B.  Club   of 
Baltimore  City  of  the  first  part,  and  P.  of  the  City  of 
Chicago  of  the  second  part,  in  these  words:     -'The  said 
party  of  the  second  part  agrees  to  play  ball  for  the  party 
of  the  first  part  for  the  season  of  1892,  for  the  sum  of 
three  thousand  ($3,000)  dollars,  with  five  hundred  dollars 
advanced  on  the  contract,  said  sum  of  five  hundred  dol- 
lars ($500)  to  be  considered  part  of  the  said  three  thousand 
($3,000)  dollars  above  stated;  salary  payable  first  and  fif- 
teenth of  each  month;  services  to  commence  on  the  26th 
of  March,  1892,  and  to  end  on  October  31st,  1892.''     P. 
entered  upon  the  services  and  performed  them  until  first 
day  of  June,  1892,  when  he  was  discharged  or  released. 
He  was  paid  the  five  hundred  dollars  advance  money,  and 
also  four  payments  on  account  of  his  salary.    The  grounds 
set  up  for  his  discharge  were  want  of  skill  and  ability.    In 
an  action  by  P.  against  the  B.  B.  Club,  for  a  breach  of  the 
contract,  two  defences  were  relied  upon  by  the  defendant: 
First,  that  the  plaintiff  did  not  exercise  that  degree  of  skill 
and  efficiency  required  of  professional  base  ball  players, 
playing  in  the  league  or  association  to  which  the  de- 
fendant belonged,  and   was  discharged   for  inefficiency. 
Secondly,  that  there  was  a  universal  and  well  known  cus- 
tom observed  by  all  professional  base  ball  clubs,  that  the 
club  shall  have  the  right  on  ten  days  notice,  to  release  any 
player  who  does  not  come  up  to  the  requirements  of  his 
position  and  play  satisfactorily;  and  that  the  defendant 
received  the  ten  days  notice  and  was  discharged.     Held: 
1st.  That  the  standard  of  comparison  or  test  of  effi- 
ciency, is  that  degree  of  skill,  efficiency,  and  know- 
ledge which  is  possessed  by  those  of  ordinary  skill, 
competency,  and  standing  in  the  particular  trade  or 
business  for  which  they  are  employed;  and  no  higher 
skill  than  this  could  be  required  of  the  plaintiff,  the 
contract  being  entirely  silent  as  to  the  degree  of  skill 
to  be  possessed. 
2nd.  That  the  evidence  failed  to  establish  the  custom  or 
usage  relied  on  as  a  defence,  the  same  being  too  vague 
and  unmeaning,  and  the  plaintift' having  testified  that 
he  had  never  signed  or  seen  a  contract  with  the  ten 
40  V.    78. 
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day8  clause,  and  knew   of  no  custom   by  which  a 
player  could  be  discharged  in  that  way. 

3rd.  That  a  usage  to  affect  a  contract  must  be  proved  to 
be  known  to  the  parties,  or  be  so  general  and  well 
established,  that  knowledge  and  adoption  of  it  may 
be  presumed,  and  it  must  be  certain  and  uniform. 

4th.  That  conceding  there  was  sutficient  evidence  of  the 
custom  and  usage  contended  for  by  the  plaintiff,  it 
was  not  admissible  to  yary  the  terms  of  the  special 
contract,  which  was  for  a  definite  term  of  service  and 
binding  on  both  parties. 

5th.  That  if  the  jury  found  for  the  plaintiff,  he  was 
entitled  to  recover  the  contract  price,  less  such  sums 
as  might  have  been  paid  him,  and  also  what  he  had 
earned,  or  by  due  diligence  might  have  earned  in  the 
line  of  his  business,  during  the  remainder  of  the  period 
covered  by  the  contract.  BaVimore  Base  Ball  Club  fy 
Exhibition  Co,  vs.  Pickett^  375. 
See  Sale,  1. 

CORPORATIONS. 

1.  A  Court  of  equity  will  not  intervene  as  to  any  action  of 

either  directors  or  stockholders  of  a  corporation,  at  the 
instance  of  a  minority  stockholder,  if  the  act  complained 
of  be  neither  ultra  tires^  fraudulent  nor  illegal.  Shaw  vs, 
Davis,  et  «/.,  308. 

2.  The  fact  that  the  acta  complained  of  refer  to  the  dealings 

of  such  corporation  with  another  corporation,  and  that 
the  same  persons  are  officers  and  hold  the  majority  of  the 
stock  in  both  corporations,  while  the  plaintiff  is  neither 
officer  nor  stockholder  in  the  latter  corporation,  does  not 
enlarge  the  jurisdiction  of  equity  to  interfere.     lb, 

3.  A  bill  by  a  minority  stockholder  in  behalf  of  himself  and 

of  other  stockholders  who  may  join  him,  against  the 
majority  stock-holders  and  officers  of  one  railroad  com- 
pany, praying  for  an  account  of  the  transactions  of  such 
company  with  another  railroad  company,  of  which  the 
defendants  are  also  the  officers  and  majority  stockholders, 
and  for  an  injunction  to  restrain  the  defendants  from  exe- 
cuting a  permanent  lease  of  the  road  of  the  latter  com- 
pany to  the  former,  on  the  ground  that  such  lease  will  be 
most  advantageous  to  the  latter  company  in  which  the 
plaintiff  has  no  interest,  and  most  disadvantageous  to  the 
former  company,  is  properly  dismissed,  in  the  absence  of 
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proof  of  fraud  or  illegality,  the  Court  having  uo  power 
to  decree  a  lease  or  to  prescribe  the  terms  of  one.     lb. 

4.  A  testator  bequeathed  in  trust,  for  the  sole  and  separate 

use  and  benefit  of  his  daughters  during  their  lives,  and  at 

their  death  to  their  issue,  stock  in  a  railroad  company 

which  after  the  death  of  the  testator,  which  occurred  on 

the  11th  of  February,  1890,  passed  a  resolution  reciting 

that  for  the  three  fiscal  years  ending  30th  of  September, 

1891,  the  net  earnings  of  the  company  had  amounted  to 

a  specified  sum,  that  they  had  been  used,  among  other 

things,  for  the  permament  improvement  of  the  railway, 

and  for  new  construction,  and  that  therefore  a  dividend  of 

twenty  per  cent,  be  declared  for  said  period,  **payable  in 

common  stock  of  the  company."     Held: 

That  the  dividend  was  income  and  not  capital,  and  the 

daughters  were  entitled  to  that  earned  after  the  death 

of  the  testator.     Thomas^  et  aL  vs.  Grecfg^  et  aL^  545. 

5.  When  it  is  possible  for  the  Court  to  ascertain  with  any  cer- 

tainty whether  the  distribution  in  the  stock  dividend  in- 
cludes net  earnings,  and  if  so,  what  proportion,  and  also 
whether  such  earnings  were  intended  to  be  made  a  part  of 
the  capital,  or  merely  to  be  used  temporarily,  with  the 
intention  on  the  part  of  the  directors  of  refunding  them 
to  the  shareholders  as  income,  it  is  the  duty  of  the  Court 
to  make  such  investigations  and  dispose  of  the  stock  in  an 
equitable  way  between  the  tenants  for  life  and  the  remain- 
der-men.    76. 

6.  Where  a  subscription  to  the  capital  stock  of  a  corporation 
,  was  procured  through  the  false  and  fraudulent  representa- 
tions of  the  corporation,  and  the  subscriber,  without  laches 
or  unreasonable  delay  in  discovering  the  fraud,  and  within 
a  reasonable  time  after  such  discovery,  and  before  the 
execution  by  the  corporation  of  a  deed  conveying  its 
property  in  trust  for  the  benefit  of  its  creditors,  notified 
the  president  of  the  corporation  that  he  repudiated  the 
contract,  and  refused  to  make  any  further  payments  on 
account  of  his  subscription,  such  facts  constitute  a  valid 
defence  to  an  action  by  the  trustee  to  recover  from  the 
subscriber  the  unpaid  instalments  due  upon  his  subscrip- 
tion.    Savage  vs,  Barthtt.  561. 

COSTS. 

See  Equity,  3. 
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The  Code  confers  upon  the  County   Commissioners  of  the 
several  counties  ihe  power  to  open  and  to  change  puhlic 
roads,  and  to  appoint  examiners  who  shall  report  the 
result  of  their  examination,  together  with  the  reasons  on 
which  their  judgment  is  hased,  and  the  damages  awarded 
to  the  owner  through  whose  land  the.  road  may  be  located, 
to  the  Commissioners,  subject  to  their  ratification,  rejec- 
tion or  alteration.    From  the  judgment  of  the  Commis- 
sioners an  appeal  lies  to  the  Circuit  Court.    Section  91  of 
Article  25  of  the  Code,  provides  that  '*no  public  road  shall 
be  opened  or  altered  so  as  to  pass  through  the  buildings, 
gardens,  yards  or  burial  grounds  of  any  person,  without 
the  consent  of  the  owner  thereof  in  writing."     Held  : 
That  a  judgment  of  the  Commissioners  ratifying  the 
report  of  the  examiners  altering  a  road  so  as  to  make 
it  pass  a<jross  the  front  yard  of  the  owner,  and  within 
a  few  feet  of  his  dwelling-house,  and  from  which 
judgment  no  appeal  was  taken,  was  no  bar  to  the 
owner's  right  to  recover  in  an  action   of   trespass 
against  the  Commissioners,  it  not  appearing  upon  the 
face  of  the  proceedings  that  the  plaintiff  had  ever 
given  his  consent  in  writing  to  the  change.     Winches- 
ter  V8,  County  ComnCrs  of  Cedl  Co,^  266. 
See  Constitutional  Law,  3. 
Taxes,  2. 

COURTS. 

1 .  The  Superior.  Court  of  Baltimore  City  has  power  to  author- 

ize the  amendment  of  the  record  of  proceedings  before  a 
justice  of  the  peace  returned  to  it,  so  as  to  show  that  the 
,  defendant  therein  had  been  summoned,  even  after  the  Court 
has  passed  an  order  ratifying  the  sale  of  real  estate  under 
such  proceedings.     Mottu  vs,  Fahey,  389. 

2.  The  provision  of  section  9  of  Article  83  of  the  Code  of  1860, 

that  the  constable  shall  make  return  to  the  justice  *'who 
shall  forthwith  deliver  all  of  the  said  return  to  the  Clerk 
of  the  Superior  Court  of  Baltimore  City,"  applies  only  to 
the  first  filing  of  the  proceedings,  and  does  not  prevent  the 
constable  from  re-filing  the  same  after  they  have  been 
amended  under  an  order  of  the  Superior  Court.     lb. 

3.  Under  section  19  of  Article  51,  of  the  Code  of  1860,  provid- 

ing that  if  a  '"summons  shall  be  returned  summoned,  and 
the  defendant  shall  fail  to  appear  on  the  return  day  thereof 
then  the  justice  shall  fix  a  day  of  trial  not  less  than  six 
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uor  more  than  fourteen  days  from  the  return  day,  and  pro- 
ceed to  try  the  case  ex  parie^^''  it  is  not  required  that  the 
record  shall  show  that  the  fixing  of  the  day  was  in  writing; 
it  is  suflScient  if  it  appear  that  in  fact  the  case  was  properly 
fixed  or  ruled  for  trial,  and  a  trial  was  had  within  th© 
specified  time.    Ih, 

4.  Where  the  Circuit  Court  has  jurisdiction  to  hear  and  decide 

an  appeal  from  a  justice  of  the  peace,  its  decision  is  final, 
and  an  appeal  or  a  writ  of  error  will  not  lie  to  the  Court 
of  Appeals  unless  the  statute  authorizes  it.  Judefind  vs- 
State,  510. 

5.  If  a  person  desires  to  test  the  constitutionality  of  a  law 

under  which  he  was  arrested  and  tried  by  a  justice  of  the 
peace,  and  to  have  the  question  properly  presented  to  the 
Court  of  Appeals,  a  writ  of  certiorari  should  be  applied  for 
upon  the  specific  ground  of  the  unconstitutionality  of  the 
law,  and  the  consequent  want  of  power  and  jurisdiction  of 
the  justice  of  the  peace  to  proceed  under  it.     lb, 

6.  The  Circuit  Court  having  authority  to  entertain  an  appeal 

from  the  judgment  of  a  justice  of  the  peace,  on  the  ques- 
tion of  jurisdiction,  as  well  as  on  other  grounds,  its  deci- 
sion on  the  question  of  alleged  defects  in  the  warrant  of 
the  justice  of  the  peace  charging  the  ofi'ence,  and  in  the 
bond  for  the  appearance  of  the  traverser  in  the  Circuit 
Court,  cannot  be  reviewed  on  writ  of  error  to  the  Court 
of  Appeals.     lb, 

CRIMINAL  LAW. 

I,  Section  310  of  Article  27  of  the  Code,  providing  for  im- 
prisonment in  the  House  of  Correction  when,  under  exist- 
ing law,  the  convicted  person  is  liable  to  be  sentenced  to 
imprisonment,  either  in  jail  or  penitentiary,  for  a  period 
not  less  than  two  months,  and  not  exceeding  one  year, 
does  not  conflict  with  section  313  of  the  same  Article, 
which  provides  for  imprisonment  in  the  same  place  in  a 
class  of  misdemeanors  which  are  punishable  only  by  im- 
prisonment in  jail,  or  by  both  fine  and  imprisonment 
therein  without  limitation  as  to  the  length  of  imprison- 
ment, and  a  person  convicted  of  assault  and  battery,  a 
misdemeanor,  for  which  no  statute  other  than  section  313 
itself,  prescribes  a  penalty,  may  be  sentenced  under  said 
section  to  imprisonment  in  the  House  of  Correction  for 
eighteen  months.     Bond  vs.  State,  523. 
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2.  An  indictment  charging  that  the  traverser  did  attempt  to 
commit  an  offence,  to  wit  to  poison  A.  and  in  such  attempt 
did  a  certain  overt  act  towards  the  commission  of  said 
offence,  to  wit,  did  deliver  knowingly  and  wilfully  to  A. 
a  pill  containing  a  large  quantity  of  deadly  poison,  and 
did  solicit,  and  incite  the  said  A.  to  swallow  it,  with  in« 
tent  to  kill  and  murder  the  said  A.  sufficiently  charges  an 
attempt  to  murder  by  poison.     Bitih  vs,  State^  526. 

CUSTOM  AXD  USAGE. 
See  Co?^TRACT,  2. 

Pledge  and  Collateral  Security. 

DAMAGES. 

In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  injuries  to  the  plaintiff's  property,  caused  by  an 
overflow  of  surface  water  from  ditches  and  drains  on  the 
defendant's  road,  there  was  evidence  that  these  were  in 
good  condition  and  always  kept  open;  that  a  storm  of 
rain  caused  a  large  cave-in  during  the  night  and  filled  up 
the  ditch  on  the  north  side  of  the  road,  and  dammed  up 
the  water;  that  it  was  an  extraordinary  rain,  continuing 
about  Qye  hours;  that  it  was  the  most  extraordinary  rain- 
fall, a  witness,  who  had  lived  in  the  immediate  section 
about  seventy  years,  stated  he  had  ever  known.     Held  : 
That  there  was  testimony  legally  sufficient  to  go  to  the 
jury  upon  the  question  whether  there  was  such  an  ex- 
traordinary and  unusual  rain-fall  as  constituted  an 
Act  of  God  relieving  the  railroad  company  from  lia- 
bility for  injuries  done  the  plaintiff^s  property.     SeriU 
man  vs.  Raliimore  Sf  Ohio  Railroad  Co.^  222. 
See  Sale,  2. 

DAMAGES,  MEASURE  OF. 
See  Contract,  2. 

DEBTOR  AND  CREDITOR. 
See  Insurance,  1,  2,  3,  4, 
Mortgage,  1,  2,  4. 

DEED. 

1.  The  omission  of  the  name  of  the  grantee  from  the  granting 

clause  of  a  deed  does  not  impair  the  validity  of  the  deed, 
such  name  fully  and  clearly  appearing  on  the  face  of  the 
deed.     Bay^  et  al.  vs.  Fosne7\  42. 

2.  Where  the  owner  of  land  and  liis  predecessors  have  been  in 

actual  possession  of  a  lot  of  ground  for  more  than  forty 
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years,  and  during  all  that  time  have  had  deeds  for  said  lot 
duly  executed  and  recorded,  and  the  descriptions  in  the 
deeds,  with  one  exception,  have  corresponded  exactly  with 
the  lines  of  occupation,  the  title  to  such  lot  is  not  affected 
by  a  mistake  in  the  description  of  some  of  the  old  deeds. 
lb. 
3.  The  title  of  the  purchaser  of  a  lot  properly  described  in 
the  deed,  is  not  affected  by  the  conveyance,  on  the  same 
day,  of  an  adjoining  lot  by  the  same  grantor  to  a  dif- 
ferent grantee,  properly  describing  the  lot  conveyed  by 
courses  and  distances,  and  erroneously  reciting  that  said 
lot  was  **the  same  lot  conveyed  by  W.  H.  H.  to  said  B. 
T.  H..  recorded  in  Liber  A.  M.,  No.  331,  folio  352/' 
although  said  recital  referred  to  the  lot  described  in  the 
former  deed.     lb. 

DETAINER. 

1.  Under  the  Act  of  1886,  ch.  470,  (sees.  4-6  of  Art.  53  of  the 

Code)  providing  for  dispossessing  a  tenant  holding  over, 
by  a  proceeding  before  a  magistrate  without  the  aid  of  a 
jury,  and  mnking  such  proceeding  applicable,  so  far  as 
may  be,  to  cases  of  forcible  entry  and  detainer,  a  justice 
of  the  peace  may  proceed  after  summons,  and  upon  due 
proof,  to  enter  a  judgment  for  restitution,  without  the  in- 
quisition of  a  jury  first  found,  and  may  issue  his  warrant 
to  the  sheriff,  commanding  him  to  dispossess  the  person 
who  forcibly  detains  the  property  of  another.  Clark  vs. 
Vannort^  216. 

2.  An  employe  who  is  permitted  during  his  term  of  service  to 

occupy  a  house  belonging  to  his  employer,  is  not,  upon 
his  discharge  and  forcible  retention  of  the  premises,  en- 
titled to  notice  to  quit  before  the  service  of  summons  in  a 
proceeding  to  dispossess  him.     76. 

DEVISE  AND  LEGACY. 

1.  A  will  devising  and  bequeathing  all  of  the  testator's  estate, 
real,  personal,  and  mixed,  after  payment  of  debts  and 
funeral  expenses,  to  his  wife  for  life,  with  power  to  re- 
ceive, take,  and  collect  the  renis  issues  and  profits  there- 
of, and  to  dispose  of  the  same,  in  all  respects,  as  she  may 
think  proper,  and  with  power,  also,  to  use  at  her  discre- 
tion, exchange,  dispose  of,  and  renew  any  of  the  testa- 
tor's personal  goods  and  chattels,  requisite  to  the  comfort 
and  enjoyment  of  herself  and  family,  and  further,  be- 
queathing, after  the  expiration  of  the  life  estate,  a  stated 
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sum  to  a  son,  his  heirs  and  assigns  forever,  and  distinctly 
and  definitely  pointing  out  its  sources  of  payment,  entitles 
the  widow  merely  to  the  income  of  the  estate  for  life,  and 
not  to  the  control  of  the  entire  residue.  Brady  v».  Brady^ 
et  al.,  461. 

2.  Where  the  testator  gives  a  life  estate  in  all  his  property  to 

his  wife,  and  a  legacy  to  a  son  after  the  life  estate  shall 
have  expired,  to  be  paid  within  three  years  after  the  death 
of  the  wife,  and  the  widow  makes  an  advancement  to  the 
son  in  her  life-lime,  the  same  must  be  taken  as  a  payment 
on  account  of  the  legacy.     lb. 

3.  A  specific  legacy  of  all  the  cows  of  the  testator  to  a  son, 

fails  where  none  of  the  cows  owned  by  the  testator  at  the 
date  of  the  execution  of  his  will,  are  living  at  the  time  of 
his  death.     76. 

4.  Where  power  is  given  by  a  will  to  the  testator's  wife  to 

use  and  dispose  of  any  of  his  personal  goods  and  chattels, 
and  she  disposed  of  certain  horses,  a  specific  legacy  of 
such  horses  fails.     lb, 

5.  A  bequest  to  two  of  the  testator's  sons,  their  heirs  and  per- 

sonal representatives,  of  all  the  ground  rents  of  which  he 
should  die  seised  and  possessed,  in  trust  for  the  sole  and 
separate  use  of  a  daughter  of  the  testator,  during  her  life, 
vests  in  the  trustees  for  the  benefit  of  the  daughter,  all  of 
the  ground  rents  of  which  the  testator  died  seised,  except 
a  rent  specifically  bequeathed  in  trust,  in  another  clause  of 
the  will.    lb, 

6.  A  devise  of  a  certain  lot  of  ground  in  trust  for  a  daughter 

and  two  sons  of  the  testator,  is  not  adeemed  by  a  subse- 
quent lease  of  the  lot  by  the  testator  for  ninety-nine 
years,  renewable  forever,  the  reversion  continuing  in  the 
lessor,  subject  to  the  conditions  contained  in  the  lease,  as 
such  lease  only  changes  the  tenure  of  the  estate,  and  the 
rent  reserved  passes  under  the  devise.     lb, 

7.  A  testator  gave  all  of  his  estate,  of  whatever  kind  or  nature, 

to  his  wife  for  life,  provided  she  continued  a  widow,  and 
devised  his  real  estate  after  her  death,  to  D.  his  son,  and 
his  heirs,  provided  that  from  the  time  of  his  or  their  com- 
ing into  possession  of  the  same,  he  or  they  should  pay 
annually  for  ten  years,  one  hundred  dollars  each  to  the 
testator's  two  daughters.  And  in  the  event  of  the  death 
of  D.  before  his  mother,  the  real  estate  was  devised  to  the 
said  daughters  and  their  heirs  as  tenants  in  common;  and 
should  the  testator's  wife  marry  again,  from  that  time  all 
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her  claim  and  right  to  the  benetits  of  the  will  should  ceasei 

and  the  provisions  respecting  the  children  should  take  effect 

immediately.     Held: 

That  on  the  marriage  of  the  widow,  the  estate  vested 

in  D.  and  was  not  divested  by  his  subsequent  death 

in  the  life-time  of  his  mother.     Boyd  vs.  Sachs  and 

Freedenherg^  491. 

8.  D.  having  a  fee  simple  indefeasible  conveyed  it  to  his  mother, 

and  one  daughter  conveyed  to  her  in  fee  all  her  interest 
in  the  real  estate.    The  other  daughter  conveyed  to  her 
mother  for  life,  all  her  estate  and  interest  under  the  will  of 
the  testator.     The  mother  lived  for  twenty- four  years  after 
the  acquisition  of  the  titles  of  D.  and  one  of  the  daughters, 
and  thirty  years  after  the  conveyance  from  the  other  daugh- 
ter.    Held: 
That  the  charges  in  favor  of  the  daughters  were  extin- 
guished, and  the  widow  was  competent  to  mortgage 
the  property,  and  a  sale  under  the  mortgage  conveyed 
her  fee  simple  title.     Ih, 

9.  Where  a  will  bequeathed  certain   bonds,  and  deposits  in 

Savings  Banks,  to  the  testator^s  daughter,  subject  to  an 
executory  devise  to  his  sister,  the  daughter,  claiming  under 
the  will,  is  not  entitled  to  take  the  deposits  absolutely  to 
herself.     KuykendcUl^  et  al.  vs.  Devecmon^  et  al.^  537. 

10.  A  will  bequeathed  certain  designated  property  to  the  testa- 
tor's daughter,  subject  to  an  executory  devise  to  his  sister. 
By  another  clause  of  the  will,  he  directed  his  executors 
to  dispose  of  the  residue  of  his  estate  and  to  give  two-thirds 
of  the  proceeds  to  his  daughter.     Held: 

That  the  daughter  took  her  portion  of  the  residue  free 
from  any  limitation  over.     Ih, 

11.  A  widow  who  renounces  the  will  of  her  husband  is  entitled 
to  receive  her  share  of  the  estate  in  kind,  under  section 
292  of  Article  93  of  the  Code,  providing  that  a  widow  who 
has  renounced  shall  be  entitled  to  one-third  of  the  perso- 
nal estate  of  her  husband,  which  shall  remain  after  pay- 
ment of  the  just  claims  against  him,  and  no  more.     lb. 

12.  A  legatee  under  a  will  providing  that  the  legacy  shall  pass 
to  the  testator's  sister  in  case  of  the  death  of  the  legatee 
without  children  surviving  her,  or  in  case  of  the  death  of 
all  her  children  under  the  age  of  twenty-one  years,  and 
appointing  trustees  to  manage  and  control  the  property 
until  the  legatee  attains  the  age  of  twenty-one  years,  or 
until  her  death  if  she  die  before  that  time,  is  entitled  to 
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the  immediate  possession  of  the  property  on  attaining  the 
age  of  twenty-one  years,  free  from  new  tmstees  to  be  ap- 
pointed by  the  Court.     lb. 
See  CoRPOKATiONS,  4. 

DOWER. 

See  Husband  and  Wife,  1. 

ELECTION. 

See  Jury,  2. 

EQUITY. 

1.  Where  trustees  for  the  benefit  of  a  married  woman  and  her 

children  born  and  to  be  born,  by  purchasing  an  unim- 
proved lot,  as  an  investment,  unintentionally  committed 
a  devastavit,  a  Court  of  equity,  prior  to  the  Act  of  1862, 
ch.  156,  authorizing  the  sale  of  land  on  application  of  any 
of  the  parties  in  interest,  if  all  the  parties  in  being  were 
parties  to  the  proceeding,  and  if  it  should  appear  to  be 
advantjigeous  to  the  parties  concerned,  had  jurisdiction  to 
order  a  sale  of  the  lot  for  the  purpose  of  relieving  the 
trustees  and  preserving  the  trust;  and  the  title  of  the  pur- 
chaser is  not  aflfected  by  the  fact  that  after-born  children 
have  an  interest.     Seeger  vs.  Hunting,  54. 

2.  A  bill  in  equity  was  filed  by  certain  mechanics'  lien  claim- 

ants on  behalf  of  themselves  and  all  other  such  claimants, 
against  the  owner  of  certain  houses  in  course  of  construc- 
tion, and  all  judgment  creditors  of  said  owner;  alleging 
that  said  owner  was  embarrassed  financially  and  had 
abandoned  said  houses,  leaving  no  one  in  charge,  and  that 
the  property  was  exposed  to  the  elements,  and  liable  to 
vandalism;  and  in  view  of  the  fact  that  the  property  must 
necessarily  be  sold  to  pay  the  lien  claims  against  it,  they 
prayed  that  a  receiver  or  receivers  be  appointed  to  take 
charge  of  the  property,  and  that  a  decree  be  passed  at 
once  for  its  sale  and  the  distribution  of  the  proceeds  among 
the  parties  entitled.  On  the  same  day  the  bill  was  filed, 
the  owner  appeared  voluntarily,  and  filed  his  answer* 
admitting  the  allegations  of  the  bill,  and  consenting  to 
the  appointment  of  receivers,  and  to  a  decree  for  the  sale 
of  the  property;  and  on  the  same  day  an  order  or  decree 
was  passed  for  the  sale  of  the  property,  before  the  other 
defendants  had  an  opportunity  to  appear  and  show  cause, 
if  any  they  had,  why  a  decree  should  not  have  been  passed. 
The  authority  of  the  Court  to  pass  the  interlocutory  order 
or  decree  for  the  sale  of  the  property  was  based  upon  sec- 
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tiou  192  of  Article  16  of  the  Code,  which  provides,  that 
^4n  all  cases  where  a  suit  is  instituted  for  the  sale  of  real 
or  personal  property,  or  where  from  the  nature  of  the  case 
a  sale  is  the  proper  mode  of  relief,  the  Court  in  its  discre- 
tion may  order  a  sale  of  the  property  before  final  decree, 
if  satisfied  clearly  by  proof  that  at  the  final  hearing  of  th» 
case,  a  sale  will  be  ordered,  and  order  the  money  arising 
from  such  sale  to  be  deposited  or  invested,  to  be  disposed 
of  as  the  Court  shall  direct  by  final  decree."     Held: 
1st.  That  the  operation  and  effect  of  such  an  order  of 
sale  is  not  to  settle  or  adjudge  the  rights  of  the  par- 
ties, but  to  convert  the  property  into  money  when  the 
Court  is  satisfied  that  a  sale  will  ultimately  be  decreed, 
and  shall,  in  its  discretion,  consider  such  a  course  neces- 
sary for  the  preservation  of  the  property,  and  the  pro- 
tection of  the  rights  and  interests  of  the  parties  liti- 
gant. 
2nd.  That  the  power  thus  conferred  is  one  of  an  extra- 
ordinary character  and  should  never  be  exercised  ex- 
cept in  very  plain  and  unquestionable  cases;  and  even 
in  the  most  pressing  cases,  where  it  is  practicable  or 
possible,  all  parties  who  may  be  affected  by  the  sale 
should  have  an  opportunity  to  be  heard,  and  to  show 
cause  against  it  before  the  order  is  passed. 
3rd.  That  the  bill,  and  the  answer  of  the  owner,  under 
the  circumstances  disclosed,  furnished  no  such  proof  as 
the  statute  required. 
4th.  That  if  an  appeal  had  been  taken  from  the  decree 
or  order  for  the  sale  of  the  property,  this  Court  would 
have  had  no  hesitation  in  holding  that  it  was  errone- 
ously and  improvidently  passed.     Kelly  and  Martin  vs. 
Gilbert,  431. 
3.  The  bill  of  the  complainants  to  enforce  the  payment  of  their 
lien  by  a  sale  of  the  property  was  tiled  under  section  25 
of  Article  63  of  the  Code,  which  provides  that  '*if  the  pro- 
ceeding is  by  bill  in  equity  the  same  proceedings  shall  be 
had  as  used  by  Courts  of  equity  to  enforce  other  liens,  and 
the  Court  shall  decree  a  sale,  and  appoint  a  trustee  to  make 
sale  thereof,  and  shall  apportion  the  proceeds  of  such  sale 
among  the  persons  entitled   to   liens  according   to  their 
respective  rights."     No  appeal  was  taken  from  the  decree, 
and  the  property  was  sold  by  the  trustees,  and  the  sale 
was  finally  ratified,  without  objection  by  any  of  the  par- 
ties in  interest.     Notice  by  publication  having  been  given 
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by  the  trustees  in  pursuance  of  an  order  by  the  Court,  all 
the  mechanics'  lien  claimants,  with  the  exception  of  the 
firm  of  K.  &  M.,  filed  their  claims,  thereby  assenting  to 
the  decree  for  the  sale  of  the  property.    K.  &  M.  having 
refused  to  file  their  claims,  the  complainants  filed  a  peti- 
tion for  leave  to  amend    their  bill  by  making  them  defend- 
ants.    Upon  this^petition  leave  to  amend  was  granted,  and 
subpoena  issued.     On  appeal  by  K.  &  M.  from  ».  pro  forma 
decree  of  the  Court  below  refusing  to  strike  out  the  order 
making  them  defendants,  and  refusing  to  quash  the  writ 
of  subpoena,  it  was  Held: 
1st.  That  the  proceeding  under  section  25,  of  Article  63 
of  the  Code  is  in  the  nature  of  a  proceeding  in  rem,, 
and  when  the  property  is  sold  under  a  decree  passed 
in  the  cause,  it  is  sold  free  and   discharged  of  all 
mechanics'   lien  claims,  the  proceeds  of  sale  being 
apportioned  among  the  persons  entitled  to  such  liens 
according  to  their  respective  rights. 
2nd.  That  notice  having  been  given  to  all  claimants  to 
file  their  respective  liens,  if  the  appellants  refused  to 
file  their  claims  the  Court  could  have  proceeded  to 
apportion  the  proceeds  of  sale  among  such  persons  as 
had  filed  their  liens,  and  the  only  remedy  left  to  the 
appellants  to  enforce  the  payment  of  their  claim  was 
a  proceeding  in  personam  against  the  owner. 
3rd.  That  the  fact  that  the  bill  was  amended  by  making 
the  appellants  parties,  furnished  no  ground  of  com- 
plaint on  their  part. 
4th.  That  the  order  or  decree  for  the  sale  of  the  prop- 
erty was  an  interlocutory  order,  and  passed  merely 
for  the  protection  of  the  property,  and  for  the  inte- 
rests of  all  parties  concerned,  and  until  there  was  a 
final  decree,  determining  the  rights  of  the  parties  and 
distributing  the  proceeds  of  sale,  the  bill  was  open  to 
amendment  by  leave  of  the  Court. 
5th.  That  as  the  bill  was  evidently  filed  with  the  con- 
currence of  the  owner,  who  knew  the  parties  holding 
mechanics'  lien  claims  against  the  property,  by  proper 
inquiry  their  names  could  have  been  ascertained  by 
the  complainants;  and  as  no  such  inquiry  was  made, 
and  none  of  said  claimants  were  made  parties  to  the 
bill,  and  no  opportunity  was  aftorded  them  to  show 
cause  why  the  decree  should  not  have  been  passed, 
the  complainants  were  mainly  responsible  for  the  liti- 
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gation;  and  although  the  pro  forma  decree  appealed 
from  must  be  aflBrmed,  the  cost«  will  be  equally  divided 
between  the  parties.     lb. 
See  Corporations.  1,  2. 
Insane  Persons. 

ESTATES. 

See  Devise  and  Legacy,  7,  8. 
Will,  1,  2. 

ESTOPPEL. 

See  Replevin,  3. 

EVIDENCE. 

See  Carriers,  4,  5,  7,  8. 
Contract,  2. 
Replevin,  1,  3,  4. 
Will,  5. 

EXCEPTIONS. 

See  Practice,  2. 

Practice  in  the  Court  of  Appeals,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

Section  283  of  Article  93  of  the  Code  provides  tliat  ''where 
a  testator  directs  his  real  estate  to  be  sold,  and  the  testa- 
mentary executor  refuses  or  declines  to  act    *    *    *    the 
Orphans'  Court  shall  have  power  to  appoint  an  adminis- 
trator de  bonis  non  cum  testamento  atutexo^  to  execute  the 
trusts  of  the  will  in  the  same  manner  and  to  the  same  ex- 
tent as  the  executor  or  executors  appointed  by  will  could 
or  might  do."     Held  : 
That  where  a  will  authorizes  and  empowers  the  execu- 
tors to  sell  any  portion  of  the  estate  as  they  may  deem 
best,  and  upon  such  t^rms  as  they  may  think  proper, 
and  such  executors  decline  to  act,  the  administrator 
with  the  will  annexed  succeeds  to  all  the  power  and 
authority  to  sell  which  the  original  executors  derived 
from  the  will.     Bay,  et  ah  vs,  Posner,  42. 

FALSE  ARREST. 

S!ce  Malicious  Prosecution. 

FRAUDS,  STATUTE  OF. 
See  Contracts,  1. 

GRAND  JURY, 
^'ee  Jury. 
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See  Contract,  2. 

HUSBAND  AND  WIFE. 

1.  A  contract  on  the  part  of  a  married  man  to  sell  his  equita- 

ble estate,  such  contract  being  founded  on  a  valuable  con- 
sideration, will  be  regarded  in  equity  as  executed,  and  as 
operating  to  transfer  the  estate  from  him  to  the  purchaser, 
and  will  defeat  the  right  of  his  wife  to  dower  in  such 
equitable  estate.     McRae  vs,  McRae,  270. 

2.  A  bill  of  sale  of  property  belonging  to  a  married  woman 

executed  without  joining  her  husband,  is  void  under  sec- 
tion 2  of  Article  45  of  the  Code.     Hopper  vs,  CaUahaiu  529. 
See  Trusts,  1. 

INCOME  AND  CAPITAL. 
See  Corporations,  4,  5. 

INJUNCTION. 

See  Turnpikes,  2. 

INJURY. 

Where  a  brewery  company  collects  upon  its  premises  large 
quantities  of  water,  to  be  used  in  its  business,  and  dis- 
charges the  water  upon  the  bed  of  a  street,  in  conse- 
quence of  which  a  neighbor's  lot,  lying  below  the  level 
of  the  street,  is  flooded,  and  becomes  miry  and  unfit  for 
use,  the  company  is  liable  for  the  injury  thereby  occasioned. 
BaUimore  Breweries  Company  vs,  Ranstead^  501. 

INSANE  PERSONS. 

A  Court  of  equity  has  no  jurisdiction  to  decree  a  sale  of  the 
estate  of  a  lunatic  for  his  maintenance  and  support,  or  to 
efl*ect  a  change  of  investment,  until  his  lunacy  has  been 
established  by  the  inquisition  of  a  jury,  and  a  guardian, 
committee,  or  trustee  to  take  charge  of  his  person  and 
estate  has  been  appointed  according  to  law;  and  the  appli- 
cation for  such  sale  must  be  made  by  the  guardian,  com- 
mittee, or  trustee  of  the  lunatic.     Hamilton  vs.  Trader^  26. 

INSOLVENCY. 

See  Mortgage,  12. 

INSTRUCTIONS. 

An  instruction  that  the  plaintiff  in  replevin  could  recover 
on  a  temporary  right  of  possession,  although  the  title  to 
the  property  was  in  another  person,  should  be  refused  for 
failing  to  inform  the  jury  what  facts  in  evidence  would 
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estoblish  a   temporary  right  of   possession  agaiust    the 
owuer.     Hopper  vs,  Callahan,  529. 
See  Contract,  1. 
Negligence,  4. 
Sale,  1. 

INSURANC.E. 

1.  F.  a  member  of  a  firm  applied  to  H.  a  member  of  another 

firm,  for  a  loan.  H.  loaned  him  the  firm's  money  to  the 
amount  requested,  being  assured  by  F.  of  the  solvency  of 
his  firm.  Shortly  afterwards  the  firm  of  which  F.  was 
a  member  failed,  and  the  firm  of  H.  being  paid  a  part 
only  of  the  amount  of  the  loan,  II.  paid  the  balance.  F. 
being  cognizant  of  the  fact  that  H.  had  reimbursed  his 
firm  the  balance  due  it,  and  being  desirous  to  repay  the 
amount,  took  out  a  policy'  on  his  life  to  secure  the  same, 
and  inclosed  the  policy  to  II.  duly  assigned,  and  assented 
to  by  the  company,  which  F.  trusted  II.  would  receive 
and  hold  as  the  best  security  he  could  then  oft'er.  F.  died, 
and  II.  instituted  suit  on  the  policy.     Held: 

That  the  loan  was  not  a  business  transaction  for  the 
benefit  of  the  firm  of  which  the  plaintift*  was  a  mem- 
ber, but  was  a  personal  matter,  and  the  plaintifi*  was 
entitled  as  against  the  representatives  of  the  deceased, 
to  the  benefit  of  the  indemnity  furnished  by  the  policy. 
Robinson,  et  ah  r*.  Hursts  50. 

2.  The  provision  in  a  life  insurance  policy  declaring  that  the 

claim  by  any  creditor,  as  beneficiary  or  assignee,  there- 
under, shall  not  exceed  the  amount  of  the  actual  bona  fde 
indebtedness  of  the  assured  to  him,  does  not  require  him 
to  show  such  bona  fide  indebtedness  where  the  controversy 
is  not  with  the  insurance  company  but  with  the  children 
and  personal  representiitive  of  the  assured,  and  where  the 
insurance  company  has  disclaimed  any  interest  in  the  con- 
troversy and  has  deposited  the  money  in  Court  to  be  paid 
to  any  person  entitled  to  the  same.     76. 

3.  A  life  policy  issued  by  a  New  York  corporation  to  a  citi. 

zen  of  Maryland  on  an  application  made  through  an  agent 
of  the  corporation  in  Baltimore,  and  assigned  to  a  citizen 
of  Maryland,  will  be  construed  according  to  the  laws  of 
Maryland,  notwithstanding  it  was  by  a  condition  therein 
expressly  made  a  New  York  contract.     lb, 

4.  A  life  insurance  policy  taken  out  solely  for  the  purpose  of 

reimbursing  a  creditor  of  the  assured,  may  be  assigned  to 
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such   creditor,  though  in  terms  it  is  made  payable  to  the 
*'legal  representatives''  of  the  assured.     76. 
5.  The  assignment  of  a  life  insurance  policy  is  valid  without 
the  assent  of  the  insurance  company.     Robinson^  et  al.  vs. 
Cafor,  72. 

JUDGMENT. 

*S>e  County  Commissioners. 
Practice. 

JURISDICTION. 
See  Courts,  4. 

Mortgage,  10. 

JURY. 

1.  A  term  of  the  Circuit  Court  for  St.  Mary's  County,  desig- 

nated in  section  21,  of  Article  4  of  the  Constitution,  as  an 
intermediate  term,  to  which  jurors  shall  not  be  summoned, 
is  a  **regular  t«rm"  within  the  provisions  of  section  6, 
of  Article  51  of  the  Code  requiring  the  clerk  of  the  County 
Commissioners  to  file  with  the  clerk  of  the  Circuit  Court 
a  list  of  the  male  taxable  inhabitants  of  said  County  from 
which  a  grand  jury  is  to  be  selected,  not  less  than  twenty 
days  before  the  beginning  of  the  second  regular  term  after 
each  general  election.     Dotcns  vs.  Staie^  128. 

2.  A  general  election  for  representatives  in  Congress  and  for 

President  and  Vice-President  of  the  United  States,  is  a 
general  election  within  section  6  of  Article  51  of  the  Code, 
requiring  the  grand  jury  list  to  be  filed  twenty  days  before 
the  second  regular  term  of  the  Circuit  Court  after  each 
general  election,  although  no  State  officers  or  members  of 
the  General  Assembly  are  to  be  elected.     76. 

3.  The  selection  of  a  grand  jury  from  the  registries  of  voters 

instead  of  selecting  them  from  the  poll  books,  as  required 
by  section  6,  of  Article  51  of  the  Code,  will  not  invali- 
date the  grand  jury,  since  the  two  lists,  so  far  as  the  names 
are  concerned,  are  identical.     Ih. 
See  Contract,  1. 
Sale,  1. 

JUSTICE  OF  THE  PEACE. 

3.  Objection  to  the  jurisdiction  of  a  justice  of  the  peace  on 
the  ground  that  title  to  land  is  involved,  is  not  available 
when  made  for  the  first  time  on  appeal  from  his  judg- 
ment.    Clark  V8,   Vannoti^  216 

See  Courts. 

Detainer,  1. 
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LAPSE. 

Ste  Devise  and  Legacy,  3.  4. 

LIFE  TENANT. 

See  Corporations,  5. 

LUNATIC. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

1.  Where  a  person  on  entering  a  street  railway  car,  deposited 

in  the  fare  box,  a  coin  resembling  a  five  cent  piece  or 
nickel,  and  shortly  thereafter  was  informed  by  the  driver 
that  he  had  dropped  a  lead  nickel  into  the  box,  and  was 
requested  to  redeem  it,  and  he  refused  to  do  so,  and  he 
was  subsequently  arrested  and  held  to  bail  at  the  instance 
of  officers  of  the  railway  company  on  the  charge  of  pass- 
ing counterfeit  money,  such  company  is  not  liable  for  ma- 
licious prosecution  and  false  arrest,  unless  the  act  of  the 
officers  in  causing  the  arrest,  was  done  by  the  express  pre- 
cedent authority  of  the  company,  or  was  ratified  and 
adopted  by  the  company.  Ceittral  Railway  Company  vs. 
Brewer^  394. 

2.  An  individual,  on  entering  a  street  car,  dropped  in  the  fare 

box  a  coin  resembling  a  hvQ  cent  piece  or  nickel.  When 
the  car  had  proceeded  a  short  distance  the  driver  told  the 
passenger  that  he  had  dropped  a  lead  nickel  in  the  box,  and 
requested  him  to  redeem  it,  pointing  out  to  him  the  parti- 
cular coin  which  was  lying  on  the  glass  shelf  of  the  box. 
The  driver  said  that  he  had  no  right  to  open  the  box,  and 
could  not  deliver  the  coin  to  the  passenger,  but  that  he 
could  obtain  the  same  at  any  time  by  calling  at  the  office 
of  the  company.  The  passenger  continued  in  the  car,  and 
passed  the  office  of  the  company,  without  redeeming  the 
counterfeit  coin.  Immediately  thereafter,  the  superinten- 
dent and  two  other  employes  of  the  company,  followed 
the  car  in  which  the  passenger  wjis,  a  short  distance,  and 
after  he  had  left  it,  the  superintendent  approached  him, 
and  said,  '*you  put  a  piece  of  counterfeit  money  in  the 
box,  and  I  would  like  you  to  make  it  good."  But  the 
passenger  declined  doing  so.  He  was  then  taken  before 
the  TTnited  States  Commissioner,  where  the  charge  of  pass- 
ing a  counterfeit  coin  was  made,  the  superintendent  mak- 
ing the  affidavit.  The  Commissioner  required  the  party 
to  give  bail  for  his  appearance  on  the  day  following,  when 
the  case  was  heard  and  he  was  discharged.  In  an  action  for 
41  V.   78. 
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malicious  prosecution  and   false  arrest,   brought  bj  the 
passenger  against  the  railway  company,  it  was  IIkld: 
That  there  was  probable  cause  for  the  arrest  and  prose- 
cution of  the  plaintift*.     lb. 

MARRIED  WOMAN. 

See  Husband  and  Wife,  2. 

MASTER  AND  SERVANT. 

1.  A  contract  of  employment  for  a  year  for  a  certain  sum  per 

week,  payable  weekly,  is  entire  and  indivisible,  and  only 
one  action  for  the  breach  thereof  can  be  maintained  by 
the  discharged  employe.     Olmstead  vs.  Bach  and  Myers,  132. 

2.  Where  under  such  contract  the  employG  is  wrongfully  dis- 

missed, and  all  wages  actually  earned  up  to  that  time  are 
paid,  the  only  action  ho  would  have,  would  be  an  action 
for  the  recovery  of  damages  for  the  breach  of  the  con- 
tract, and  he  could  not  maintain  an  action  for  salary  as 
such  on  the  ground  that  he  was  ready  and  willing  to  per- 
form his  work.     76. 

3.  Where  the  employe  sued   for  the  breach  of  the  contract 

and  obtained  judgment  for  only  one  week's  salary,  and 
the  judgment  was  satisfied,  no  further  recovery  can  be 
had.     lb, 

4.  The  plaintiff,  with  other  employes  of  the  defendant,  was  re- 

quired to  unload  a  car,  weigh  the  iron  with  which  the  car 
was  laden  upon  the  platform  beside  the  car,  and  then  put 
it  into  another  car,  near  said  platform.  The  floor  of  the 
car  to  be  loaded  was  above  the  level  of  the  platform,  and 
was  provided  with  afoot-board  for  the  men  to  walk  upon 
to  and  from  the  car.  The  floor  of  the  car  which  was  to 
be  unloaded  was  on  a  level  with  the  platform,  and  the 
space  between  the  platform  and  this  car  was  sixteen  inches 
wide  and  four  feet  deep.  There  was  no  foot^board  over  this 
space  of  sixteen  inches;  and  it  was  so  dark  that  no  one 
could  see  whether  there  was  a  foot-board  in  position  at  the 
car  or  not,  without  stooping  down  to  examine  the  place 
where  it  was  supposed  to  be.  The  plaintiff,  supposing 
there  was  a  foot-board  there,  without  making  any  exami- 
nation, and  assuming  the  place  to  be  safe,  stepped  into  the 
car,  and  on  returning  with  his  armful  of  iron,  fell  into 
the  open  space  of  sixteen  inches,  and  was  injured.  There 
was  a  foot-board  near  at  hand,  as  also  a  lamp,  which  could 
have  been  used  by  the  plaintiff  and  his  companions. 
Held: 
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That  the  plaintiff  was  the  author  of  his  own  misfortune, 
and  the  defendant  was  not  liable.     Piper  vs.  Cambria 
Iron  Co.,  249. 
5.  The  plaintiff,  a  boy  eighteen  years  of  age,  was  employed 
by  the  defendant,  a  body  corporate,  in  its  machine  shop 
and  foundry  as  a  common  laborer,  ''to  clean  the  yard, 
and  to  carry  things,  and  straighten  up  matters"  generally. 
On  the  day  of  the  accident  the  plaintiff  was  directed  by 
the  foreman  of  the  laborers  to  assist  in  working  a  derrick, 
the  chain  of  which  was  raised  and  lowered  by  a  handle, 
attached  to  a  small  wheel,  the  cogs  of  which  fitted  in  the 
cogs  of  a  larger  wheel.     After  lowering  the  chain  some 
distance  by  means  of  the  handle,  he  was  directed  to  take 
off  the  handle,  and  to  turn  the  big  wheel  with  his  hands; 
and  while  thus  turning  the  wheel,  a  fellow-workman  by 
the  direction  of  the  foreman,  caught  hold  of  the  chain, 
and  by  a  sudden  jerk  the  plaintiff's  hand  was  caught  be- 
tween two  wheels  and  badl}'  injured.     The  turning  of  the 
big  wheel  with  the  hands  was  an  irregular  way  of  lower- 
ing the  chain,  and  was  attended  with  more  or  less  danger. 
The  plaintiff  had  never  before  assisted  in  working  a  derrick, 
nor  had  he  observed  the  working  of  one,  nor  was  he  warned 
of  the  danger  of  turning  the  big  wheel  with  his  hands.    The 
foreman  had  been  drinking  that  morning,  and  was  in  fact 
an  habitual  hard  drinker,  and  his  intemperate  habits  were 
known  to  the  defendant's  superintendent.    In  an  action  to 
recover  damages  for  the  injury,  it  was  Held: 
That  an  instruction  by  which,  in  order  to  entitle  the 
plaintiff  to  recover,  the  jury  were  required  to  find  that 
he  was  exposed  to  a  danger  not  incident  to  his  employ- 
ment, and  not  apparent  and  that  the  injury  occurred 
by  reason  of  the  incompetency  of  the  defendant's  fore- 
man, and  that  the  incompetency  was  known  to  the 
defendant,  was  not  prejudicial  to  the  defendant,  there 
being  evidence  on  which  to  base  it.     Campbell  and 
Zell  Company  vs,  Roedeger,,  601. 

MECHANICS'  LIEX. 
See  Equity.  3. 

MORTGAGE. 

1.  A  creditors'  bill  filed  by  a  general  creditor,  and  making  a 
mortgagee  of  the  deceased  debtor  defendant,  sought  to 
secure  a  sale  of  the  mortgaged  real  estate  for  the  benefit 
of  all  the  creditors,  after  paying  the  mortgage  debt.     The 
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bill  prayed  that  the  mortgagee  be  required  to  accept  th& 

mortgage  debt  and  the  complainant  be  allowed  to  pay  the 

same.    To  this  bill  the  defendant  mortgagee  demurred  on 

the  ground  that  the  complainant,  being  only  a  general 

creditor,   had  no  legal  right  to  redeem  or   pay  oflf  the 

mortgage  debt,  and  be  subrogated  to  the  rights  of*  the 

mortgagee.     Held: 

That  the  order  sustaining  the  demurrer  was  final,  from 

which  an  appeal  would  lie,  although  the  bill  was  not 

dismissed,  since  to  have  proceeded  further  with  the  bill 

would  have  been  fruitless.    McNiece  vs,  Eliason,  168. 

2.  Although  under  section  188  of  Article  16  of  the  Code,  the 

land  of  a  decedent  is  contingently  or  conditionally  liable 
to  be  sold  for  the  payment  of  his  debts,  a  general  credi- 
tor has  no  such  right  to,  interest  in,  or  lieu  on,  the  dece- 
dent's real  estate,  as  to  give  him  the  right  to  redeem  a 
mortgage  upon  such  real  estate,  and  be  subrogated  to  the 
rights  of  the  mortgagee.     lb, 

3.  Where  the  mortgagee  has  filed  his  bond  and  advertised  the 

property  under  the  mortgage,  the  administrators  of  the 
deceased  mortgagor,  in  order  to  prevent  a  sale  of  the 
real  estate  under  the  mortgage,  must,  in  addition  to  the 
mortgage  debt  and  interest,  tender  the  legal  costs  in- 
curred,    lb. 

4.  A  mortgagee  who  has  filed  his  bond  and  advertised  the 

property  for  sale  under  his  mortgage  before  the  institu- 
tion of  a  creditor's  suit  to  subject  the  property  to  the 
payment  of  the  debts  of  the  decesed  mortgagor,  is  not 
prevented  from  proceeding  with  the  sale  after  an  injunc- 
tion granted  to  restrain  the  sale  has  been  dissolved,  and 
the  creditors  bill  dismissed,  by  an  appeal  on  the  part  of 
the  creditor's  not  having  failed  to  give  bond  as  required 
by  sections  27  and  28  of  Article  5  of  the  Code.     lb. 

5.  A  power  of  sale  in  a  mortgage,  conferred  on  the  mortga- 

gee, is  a  power  coupled  with  an  interest,  is  appurtenant  to 
the  estate,  and  passes  to  the  executors,  administrators, 
and  assigns,  and  is  not  lost  by  the  death  or  insanity  of  the 
mortgagor.     Barrick^  et  al,  vs.  Homei\  253. 

6.  A  mortgage  of  land  contained  the  following  power:     **In 

trust,  and  the  said  H.  his  heirs,  executors,  and  administra- 
tors and  assigns  *  *  ♦  are  hereby  authorized  and  empow- 
ered to  sell  all  the  property  hereby  mortgaged,  or  so  much 
thereof  as  may  be  necessary,"  &c.     At  the  time  of  the 
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making  of  the  mortgage  H.  had  no  interest  in  the  estate 
conveyed,  nor  in  the  debt  secured.     Held: 
That  H.  had  merely  a  naked  power,  which  on  his  death 
could  not  pass,  by  operation  of  law,  to  his  legal  rep- 
resentatives.    76. 

7.  The  fact  that  H.  subsequently  became  the  assignee  of  the 

mortgage  did  not  affect  his  rights  in  respect  to  the  power 
of  sale,  since  the  power  not  having  been  conferred  upon 
the  mortgagee,  H.  by  merely  succeeding  to  the  rights  of 
the  mortgagee,  could  not  obtain  a  power  which  the  latter 
never  had.     lb, 

8.  The  designation  in  the  mortgage  of  the  executors  of  H.  by 

the  word  ^'executors,"  is  not  such  a  naming  of  the  execu- 
tors as  will  authorize  them  to  execute  the  power  of  sale 
under  section  6  of  Article  66  of  the  Code,  which  provides 
'4n  all  mortgages  there  may  be  inserted  a  clause  authoriz- 
ing the  mortgagee,  or  any  person  to  be  named  therein,  to 
sell  the  mortgaged  premises,'*  &c.     lb, 
^.  A  decree  in  a  suit  to  enjoin  a  sale  by  the  executors  of  the 
trustee  in  a  mortgage  under  the  power  contained  therein, 
the  bill  for  which  alleged  that  the  mortgage  debt  had  been 
fully  paid,  and  that  the  executors  of  the  trustee  possessed 
''no  power  or  right  to  selP'  under  the  mortgage,  is  conclu- 
sive, on  exceptions,  to  a  subsequent  sale  made  by  the  re- 
maining executor  of  such  trustee,  by  the  same  persons 
who  were  parties  to  the  injunction  suit  or  their  privies,  of 
the  power  to  sell,  where  the  injunction  was  dissolved  and 
the  bill  dismissed,  since  to  render  such  a  decree  it  must 
have  been  found,  not  only  that  the  debt  was  unpaid,  but 
also  that  the  power  was  sufficient  for  the  executors  to 
make  the  sale.     lb. 
10.  Section  16  of  Article  66  of  the  Code  provides  that  no  in- 
junction shall  be  granted  to  stay  the  sale  of  mortgaged 
property,  unless  the  party  praying  such  injunctioH  shall 
on  oath  allege  that  the  mortgage  debt  has  been  fully  paid, 
or  that  some  part  thereof,  the  amount  of  which  he  shall 
state,  has  b?eu  paid,  and  that  the  mortgagee  refuses  to  give 
credit  for  such  amount.     Held  : 
That  a  bill  to  enjoin  such  sale  which  charges  that  the 
mortgage  debt  has  been  fully  paid,  gives  the  Court  jur- 
isdiction, and  it  may  determine,  not  only  that  the 
mortgage  debt  was  still  unpaid,  but  may  also  decide 
upon  the  sufficiency  of  the  power  to  sell.     lb. 
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11.  A  mortgagee  of  chattels,  though  in  law  the  owner  of  the 
chattels  mentioned,  does  not,  in  virtue  of  the  legal  efiect 
of  his  mortgage,  become  entitled  to  the  substituted  or 
after-acquired  chattels,  section  40  of  Article  21  of  the 
Code,  providing  that  no  personal  property,  of  any  descrip- 
tion whatever,  whereof  the  vendor,  mortgagor  or  donor 
shall  remain  in  possession,  shall  pass  to  any  purchaser, 
mortgagee,  or  donee  unless  by  bill  of  sale  or  mortgage 
acknowledged  and  recorded.     Crocker  vs.  Hopps^  260. 

12.  Assuming  that  a  mortgagee  of  chattels  may  have  an  equita- 
ble lien  upon  after-acquired  property  by  virtue  of  a  special 
agreement  to  that  eftect  between  himself  and  the  mort- 
gagor, such  lien  cannot  be  enforced  or  relied  upon  by  the 
mortgagee  in  trover  by  the  trustee  in  insolvency  of  the 
mortgagor  for  conversion  by  the  mortgagee  of  such  prop- 
erty to  his  own  use,  since  under  the  insolvent  law  such 
trustee  takes  all  the  property  of  the  insolvent,  whatever 
may  be  the  liens  upon  it,  and,  after  converting  such  prop- 
erty into  money,  the  proceeds  of  sale  are  brought  into  the 
insolvent  Court  for  distribution  among  lien  creditors  and 
all  other  creditors,  according  to  their  legal  precedence  and 
priority.     76. 

See  Replevin,  2,  3,  4. 

NEGLIGENCE. 

1.  H.  conveyed  to  the  defendant  without  his  knowledge  two 
lots,  and  placed  the  deed  for  the  same  on  record,  without 
his  consent.  Subsequently  H.  having  sold  one  of  the  lots, 
applied  to  the  defendant  to  execute  a  deed  for  the  same 
to  the  purchaser,  which  he  did,  and  therein  acknowledged 
the  receipt  of  the  purchase  money,  and  warranted  specially 
the  property  granted.  The  defendant  claimed  that  the 
first  intimation  he  had  of  the  two  lots  being  conveyed  to 
him  was  when  H.  requested  him  to  execute  a  deed,  and 
that  he  immediately  requested  him  to  convey  the  lots  to 
somebody  else,  as  he  objected  to  have  them  stand  in  his 
name.  The  defendant  testified,  that  when  he  executed  the 
first  deed,  he  supposed  it  included  both  lots,  and  that  H. 
told  him  it  did,  and  he  never  knew  to  the  contrary  until 
he  was  sued  by  the  plaintift*.  H.  testified  that  he  told 
the  defendant  the  deed  conveyed  only  one  lot.  The  de- 
fendant was  a  man  of  large  business  experience,  especially 
in  the  purchase  and  sale  of  real  estate.  The  second  deed 
being  for  the  premises  where  the  plaintift'  fell  and  was  in- 
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jured,  was  not  executed  by  the  defendant  until  after  the 
occurrence.  Held: 
That  the  defendant  was  chargeable  with  liability  for  the 
injury  occasioned  by  the  dangerous  condition  of  the 
premises,  of  which  he  was  the  owner,  he  having  failed 
to  take  prompt  steps  to  divest  himself  of  the  title  upon 
learning  that  it  had  been  conveyed  to  him.  Condon 
V8,  Sprigg,  330. 

2.  A  person  about  forty-five  years  of  age,  and  weighing  about 

two  hundred  pounds,  who  attempts  to  board  a  street  car 
moving  at  the  rate  of  six  or  more  miles  per  hour,  with  a 
bottle  in  his  right  hand  and  a  basket  on  his  left  arm,  is 
guilty  of  such  negligence  as  will  relieve  the  company  of 
liability  for  his  death,  because  of  failure  to  stop  the  car, 
unless  the  conductor,  on  discovering  the  peril  of  the  de- 
ceased, failed  to  use  proper  diligence  in  endeavoring  to 
avoid  the  accident.  Baltimore  Traction  Co,  vs.  State,  vse  of 
Ringgold,  409. 

3.  One  attempting  to  board  a  street  car  moving  six  miles  an 

hour,  cannot  be  regarded  as  a  passenger,  and  entitled,  as 
such,  to  be  protected  from  injury  by  the  conductor,  but 
is  entitled  only  to  such  reasonable  care  and  caution  on 
the  part  of  the  conductor,  as  is  due  to  a  person  not  a  pas- 
senger,    lb. 

4.  In  an  action  to  recover  damages  from  a  railway  company 

for  death  occasioned  by  the  attempt  of  the  deceased  to 
board  a  street  car  in  motion,  an  instruction  to  the  jury 
that  their  verdict  must  be  for  the  plaintiff,  if  they  find 
any  want  of  ordinary  care  on  the  part  of  the  defendant's 
conductor  or  gripman,  or  either  of  them,  by  failing  to 
stop  the  car  when  signalled,  or  to  notify  the  deceased  not 
to  attempt  to  board  the  car,  is  erroneous  where  it  is  not 
qualified  by  reference  to  the  eflect  of  contributory  negli- 
gence, if  there  be  evidence  of  such  negligence.     lb. 

5.  Where  a  passenger  on  a  street  car,  while  being  carried 

therein,  has  his  hand  mashed  by  a  collision  with  a  freight 
car  standing  on  another  track,  close  to  that  of  the  street 
car  company,  the  presumption  of  negligence  on  the  part 
of  the  company  arises,  and  to  escape  liability  it  must 
show  that  the  injury  did  not  result  from  its  negligence, 
or  that  it  could  have  been  avoided  by  the  exercise  of  ordi- 
nary care  by  the  passenger.  Xorth  Baltimore  Passenger 
Railway  Co.  vs.  KaskdU  517. 
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6.  Where  in  an  action  against  a  street  car  company  for  injury 

to  a  passenger,  the  evidence  shows  that  the  car  being  off 
the  track,  and  loaded  beyond  its  reasonable  capacit}',  its 
aisle  and  rear  platform  crowded,  was  driven  rapidly  over 
cobble  stones  for  two  squares,  without  any  effort  on  the 
part  of  the  driver  to  replace  it,  and  collided  with  a  freight 
car  standing  on  a  switch  distant  from  the  street  car  track 
between  four  and  five  feet,  the  defendant's  liability  should 
be  submitted  to  the  jury  where  the  evidence  is  conflicting 
as  to  when  or  how  the  plaintiff,  whose  hand  was  mashed 
by  the  collision,  came  to  grasp  the  window  post,  and  the 
justifying  necessity  for  so  doing.     lb, 

7.  A  pedestrian,  who,  having  first  looked  before  him,  and 

neither  seeing  nor  hearing  a  car,  started  to  cross  a  street, 
and  was  struck  and  injured  by  a  horse  car  coming  rapidly 
round  a  short  curve,  will  not  be  precluded  from  recover- 
ing damages  for  the  injuries  he  sustained,  even  though  his 
own  negligence  contributed  to  the  accident,  if,  by  the  exer- 
cise of  reasonable  care,  the  driver  of  the  car  could  have 
avoided  the  consequence  of  such  negligence.  North  BaUv- 
more  Passenger  Railway  Co,  vs.  Amreiclu  589. 
F>ee  Master  and  Servant,  4,  5. 

NUISANCE. 

An  area,  twelve  or  fourteen  feet  long,  two  feet  seven  inches 
wide,  and  twelve  or  fourteen  inches  deep,  in  front  of  a 
dwelling-house  on  a  public  street,  without  fence  or  gate  to 
prevent  any  one  falling  therein,  is  a  nuisance.  Condon  vs. 
Spn'gg,  330. 

PAUTNEUSHIP. 
>V€Taxes,  3,  4. 

PARTY  WALLS. 

I.  A  wall  built  partly  on  the  ground  of  one,  and  partly  on  the 
ground  of  another  of  two  adjoining  owners,  the  portions 
of  which  they  owned  in  severalty  with  an  easement  for 
the  support  of  the  rear  wall  of  the  house  of  one  of  them, 
may  be  removed  by  the  other  for  the  purpose  of  erecting 
a  new  and  better  wall,  in  the  improvement  of  his  prop- 
erty, although  some  inconvenience,  while  the  building  is 
goinj;  on,  is  thereby  occasioned  to  the  other  owner,  pro- 
vided the  new  wall  is  built  within  a  reasonable  time,  and 
with  the  least  inconvenience  to  the  other  party,  and  the 
wime  right  of  support  be  allowed  to  his  house  which  it 
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had  in  the  old  wall,  and  he  be  indemnified  for  the  neces- 
sary expense  incurred  by  him  in  protecting  his  property 
from  the  consequences  of  the  removal  of  the  old  wall. 
Putzel  vs.  Drovers^  and  Mechanics'^  National  Bank,  349. 

PASSENGER. 

See  Xegligence,  3. 

PERSONAL  INJURY. 

See  Master  and  Servant,  4,  5. 
Negligence. 

PLEADING, 

A  declaration  may  be  amended  by  striking  out  the  name  of 
the  plaintiff  suing  as  next  friend  of  his  wife,  the  person  in 
interest,  and  making  him  as  husband,  joint  plaintiff  with 
his  wife,  although  the' writ  is  not  amended.  Condon  vs. 
SpHgg,  330. 

PLEDGE  AND  COLLATERAL  SECURITY. 

R.  delivered   to  N.  &   Sons,  brokers,  certain  certificates  of 
stock,  upon  the  back  of  which  were  blank  forms  of  assign- 
ment and  powers  of  attorney.     These  were  signed  by  R. 
but  the  blanks  left  for  the  names  of  the  assignor  and 
assignee,  and  the  date  were  not  filled  up.     The  certificates 
were  so  delivered  as  collateral  security  for  stocks  purchased, 
or  to  be  purchased,  by  N.  &  Sons,  for  R.  on  margins,  with 
authority  to  N.  &  Sons,  to  sell  them,  if  necessary,  to  meet 
any  indebtedness  by  R.  to  them,  resulting  from  said  stock 
transactions.      N.  &  Sons  afterwards  failed   in  business. 
At  the  time  of  their  failure,  nothing  was  due  them  by  R. 
the  balance  qf  accounts  between  them  being  in  his  favor. 
Before  the  failure,  N.  &  Sons,  had  hypothecated  said  stock 
to  the  German  Savings  Bank,  as  security  for  a  loan  made 
to  themselves.     At  the  time  the  stock  was  received  by  the 
Bank,  the  blanks  had  not  been  filled  up.     In  an  action  of 
trover  for  said  stock  brought  by  R.  against  the  Bank,  it  was 
Held: 
1st.     That  having  received  this  stock  under  said  assign- 
ments, executed  in  blank,  and  conferring  only  a  power 
to  sell,  the  defendant  was  put  upon  its  inquiry,  as  to 
the  right  of  N.  &  Sons,  to  pledge  it  for  their  own  debt, 
and  must  therefore  be  charged  with  full  notice  of  the 
contract  by  which  they  Keld  it. 
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2nd.  That  the  defendant  having  taken  them  as  collateral 
for  the  debt  of  N.  &  Sons,  acquired  no  better  title 
than  N.  &  Sons  themselves  possessed. 

3rd.  That  it  was  clear  from  the  proof  of  what  transpired 
between  R.  and  N.  &  Sons,  that  it  was  not  intended 
that  the  latter  should  have  power  to  use  the  collaterals 
as  their  own  property;  although  possibly  it  was  con- 
templated that  they  should  have  power  to  use  them  by 
way  of  re-pledge  to  raise  such  aditioual  sums  as  the 
margins  for  the  increased  purchases  might  require. 

4th.  That  under  the  special  contract,  X.  &  Sons  had  no 
right  to  use  the  stock  in  such  way  as  to  subvert  the  right 
of  R.  to  a  return  of  his  pledged  securities,  upon  the 
payment  of  his  indebtedness. 

5th.  That  no  evidence  of  usage  was  admissible  which 
would  destroy  the  contract. 

6th.  That  at  the  time  of  the  failure  of  X.  &  Sons,  R. 
having  then  fully  paid  his  indebtedness  to  them,  was 
in  a  position  to  demand  the  return  of  the  pledged  secu- 
rities, and  upon  their  failure  to  do  so,  was  entitled  to 
maintain  an  action  against  them  for  their  value. 

7th.  That  the  defendant,  as  a  taker  with  notice,  stood 
merely  in  the  place  of  the  original  pledgee,  and  was 
bound  to  restore  it  to  the  owner,  in  case  the  original 
pledgee  would  be  obliged  to  restore  it  if  no  second  sale 
or  pledge  had  been  made.  German  Savings  Bank  vs, 
Rensliaw^  475. 

PRACTICE. 

1.  On  a  motion  to  strike  out  a  judgment  by  default,  it  was 
proved  that  neither  the  sheriff  nor  his  regular  deputy  had 
summoned  the  defendant,  but  that  a  (bird  person  had  been 
orally  authorized  and  requested  by  the  sheriff  to  make  ser- 
vice, and  that  the  return  to  the  writ  of  **summone<i,"  was 
made  on  the  report  of  such  third  person  that  he  had 
served  it.  This  person  admitted  to  the  defendant  on  the 
day  before  the  hearing  of  the  motion,  that  he  had  never 
served  the  writ,  giving  a  reason  for  not  doing  so,  but  on 
the  next  day  testified  that  he  had  served  it.  The  defend- 
ant testified  most  expressly  and  positively  that  he  was 
never  summoned.  Held; 
That  the  sheriff's  return  should  be  quashed,  and  the 
judgment  stricken  out.     Coulboum  vs.  Fleming,  210. 
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2.  It  is  not  obligatory  upon  one  appealing  from  an  order  over- 
ruling a  motion  to  strike  out  a  judgment,  to  take  a  bill  of 
exceptions;  and  if  the  motion  rests  on  questions  of  fact, 
a  transcript  containing  a  statement  of  evidence,  which, 
by  written  agreement  filed  in  the  cause,  was  admitted  by 
counsel  to  have  been  given  at  the  hearing  of  the  motion, 
and  which  was  approved  by  the  Court  as  correct,  is  suf- 
ficient, lb. 
See  Attachment,  1. 
Courts,  1. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  The  refusal  to  allow  a  proper  and  pertinent  question  to  be 

answered,  is  reversible  error,  although  the  object  for  which 
the  evidence  was  ottered  is  not  stated,  and  it  does  not 
appear  from  the  record  what  would  have  been  the  answer 
of  the  witness.  County  Commissioners  of  Calvert  County  vs. 
Gantt,  286. 

2.  The  refusal  to  allow  a  witness  to  answer  a  question  which  is 

proper,  relevant,  and  material,  is  sufficient  ground  for  the 
reversal  of  a  judgment,  where  the  question  itself,  suggests 
the  object  and  purpose  for  which  it  was  asked,  though  the 
record  does  not  show  what  the  answer  would  have  been. 
lb. 

3.  Under  Rule  thirteen  of  the  Court  of  Appeals,  requiring  the 

record,  on  appeal  from  an  order  or  decree  of  the  Orphans^ 
Court,  to  be  transmitted  within  thirty  days  after  the  pray- 
ing of  the  appeal,  the  Appellate  Court  will,  sua  ^pow/e  dis- 
miss an  appeal,  where  the  transcript  of  the  record  was  not 
filed  in  said  Court  until  more  than  two  years  after  the 
appeal,  no  explanation  of  the  delay  being  given,  notwith- 
standing an  agreement  of  counsel  that  neither  party  should 
take  advantage  of  the  delay.  Powell  vs.  Curtis  and  Shriirr^ 
499. 

4.  In  a  bill  of  exceptions,  it  was  stated  under  the  hands  and 

seals  of  the  Judges  that  it  was  signed  and  sealed  on  the 
31st  day  of  October,  which  was  during  the  trial  term.     The 
docket  entries  showed   that  it  was  filed  on   the  25th  of 
November,  which  was  after  the  expiration  of  the  term. 
On  a  motion  to  dismiss  the  appeal  on  the  ground  that  the 
bill  of  exceptions  was  not  signed  until  after  the  lapse  of 
the  term,  it  was  If  eld: 
1st.     That  this  Court  was  bound  by  the  record  as  it  was 
certified  to  it,  and  could  not  permit  it  to  be  contra- 
dicted by  affidavits. 
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2nd.  That  if  erroneous  in  any  respect,  the  proper  mode 
of  making  the  correction  was  by  a  writ  of  diminution; 
and  on  such  writ  the  Court  below  would  have  corrected 
any  errors  that  were  capable  of  being  corrected. 

3rd.  That  although  save  under  special  circumstances, 
it  is  necessary  that  the  exception  should  be  signed  dur- 
ing the  term,  there  is  no  rule  of  practice  by  which  it 
is  vacated  if  not  filed  within  that  time.  Bowling  vs. 
Turner.  595. 
See  Courts,  6. 

PRINCIPAL  AND  AGENT. 
See  Carriers,  2,  6. 

RATIFICATION. 

See  Carriers,  2. 

Trover  and  Converson,  2. 

RECOUPMENT. 

See  Contract.  1. 
Sale,  1. 

REMAINDER-MEN. 

See  Corporations,  5. 

RENUNCIATION. 

5ee  Devise  and  Legacy,  11. 

REPLEVIN. 

L  Where  in  an  action  of  replevin,  to  pleas  of  property  in  de- 
fendant, non  cepit,  and  property  in  a  third  person,  the 
plaintiff  replies  alleging  property  in  itself,  and  the  issue 
is  on  such  replication,  the  burden  of  proving  such  allega- 
tion is  on  the  plaintiff.     Puffer  Hf  Sons  vs.  May  Sf  Co.^  74. 

2.  A  chattel  mortgage,  containing  no  condition  as  to  the  right 

of  the  mortgagor  to  retain  possession  until  default,  vests  in 
the  mortgagee  or  both  the  legal  estate  and  the  right  of  pos- 
session,    lb. 

3.  In  replevin  by  a  vendor  of  property  against  one  who  has 

bought  it  from  the  vendee  and  has  assumed  the  indebted- 
ness, a  mortgage  made  by  the  latter  to  a  third  person  is 
inadmissible  in  evidence  to  sustain  a  plea  of  title  in  the 
mortgagee,  such  defendant  being  estopped  to  set  up  a  title 
created  by  himself  to  defeat  the  rights  of  the  vendor.     lb. 

4.  Evidence  as  to  whether  such  third  person  took  the  mortgage 

in  his  own  name  to  secure  debts  due  to  the  company  of 
which  he  was  agent,  or  to  himself,  is  irrelevant.     lb. 
See  Instructions. 
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RES  JUDICATA. 

See  Mortgage,  9. 

RESULTING  TRUSTS. 
See  Trusts,  1. 

REVERSAL. 

5ec  Practice  in  the  Court  of  Appeals,  1,  2. 

SALE. 

L  Xegotiatns  for  the  sale  of  a  barge  were  conducted  partly  in 
writing  and  partly  by  parol.  Pending  the  negotiations  it 
was  asserted  by  the  vendor  that  the  barge,  which  was  an 
old  one,  ''was  in  a  condition  for  service  at  once."  The 
vendee,  however  sent  its  superintendent  to  make  an  in- 
spection of  the  boat,  which  he  did,  as  far  as  was  possible 
without  hauling  her  out  upon  the  ways.  After  this  in- 
spection had  been  made,  he  went  to  the  vendor's  office, 
and  informed  the  vendor's  treasurer  that  he  had  inspected 
the  barge,  and  that,  as  far  as  he  could  see,  she  was  all 
right,  to  which  the  treasurer,  as  testified  to  by  the  super- 
intendent, replied,  "Yes,  we  have  recently  had  her  over- 
hauled, and  she  is  all  right."  This  statement  was  denied 
by  the  treasurer.  On  her  fourth  trip  after  the  consumma- 
tion of  the  sale,  the  barge  sprung  a  leak  and  sank,  seri- 
ously damaging  her  cargo,  and  upon  subsequent  exami- 
nation it  was  found  that  her  bottom  was  in  such  a  rotten 
condition  that  she  would  have  to  be  substantially  rebuilt. 
In  an  action  by  the  vendor  against  the  vendee  upon  certain 
promissory  notes  given  in  payment  of  the  purchase  money, 
it  was  Held: 

Ist.  That  as  the  contract  was  partly  in  writmg  and 
partly  in  parol,  its  construction  was  not  for  the  Court 
but  for  the  jury;  and  it  was  consequently  for  the  jury 
to  say  under  proper  instmctions,  whether  taking  all 
the  evidence,  both  written  and  oral,  together,  and 
crediting  such  of  it  as  they  might  believe,  there  was 
a  warranty  by  the  vendor  of  the  soundness  of  the 
boat,  or  whether,  adopting  as  true  others  of  the  cir- 
cumstances adduced,  the  purchase  was  made  with  any 
other  or  different  warranty,  or  none  at  all,  but  purely 
upon  the  inspection  of  the  defendant's  superintendent. 
2nd.  That  the  case  presented  opposite  and  conflicting 
theories  founded  upon  the  opposite  and  conflicting 
evidence  introduced  by  the  contesting  parties;  and 
each  of  these  parties,  if  the  evidence  supported  his 
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theory,  was  entitled,  upon  making  such  request,  to 
have  the   legal    principles  involved   in   that   theory 
announced  to  the  jury  upon  a  hypothetical  statement 
of  the  facts  upon  which  it  was  founded. 
3rd.  That  no  question  relative  to  an  implied  warranty 
was  involved,  but  if  in  addition  to  the  admitted  rep- 
resentation of  the  plaintiff  that  the  barge  was  in  con- 
dition for  service  at  once,  the  jury  should  find  the 
broader  warranty  contained  in  the  statement  claimed 
to  have  been  made  by  the  plaintiff's  treasurer,  that 
the  barge  had  been  recently  overhauled  and  was  all 
rights,  and  that  there  had  been  a  breach  of  it,  the  de- 
fendant was  entitled  to  recoup  against  the  amount  it 
owed  for  the  boat,  the  amount  of  damages  it  had  sus- 
tained as  a  direct  consequence  of  that  breach. 
4th.  That  there  was  some  evidence  of  such  a  warranty, 
and,  being  sufficient  to  go  to  the  jury,  it  was  exclu- 
sively for  them  to  say  whether  that  evidence  was  true. 
5th.  That  the  inspection  of  the  barge  by  the  defendant 
before  the  purchase,  did  not  exclude  the  hypothesis  of 
an  express  warranty.     Eureka  Feiiilizer  Co,  vs.  Balto, 
Copper,  Smelt,  fy  Roll  Co.,  179. 
2.  When  the  barge  was  purchased  by  the  vendee  it  remained 
registered  in  the  name  of  the  vendor,  and,  as  an  additional 
security  for  the  payment  of  the  notes  representing  the 
purchase  money,  policies  of  marine  insurance  were  taken 
out  in  the  vendor's  name  upon  the  boat  and  her  cargo,  the 
vendee  paying  the  premiums  thereon.     After  the  sinking 
of  the  boat,  the  policies  were  delivered  to  the  vendee  and 
under  a  compromise  with  the  insurance  companies  the 
latter  paid  to  the  vendee  $1000,  upon  the  surrender  of  the 
policies.     Held: 
That  the  defendant,  would  be  entitled  to  recoup  against 
the  notes  in  suit  the  actual  damages  it  had  sustained 
by  a  breach  of  the  warranty  it  set  up,  if  such  war- 
ranty had  been  found  by  the  jury;  but  its  actual  dam- 
ages were  only  such  amount  as  remained,   if  any, 
after  giving  credit  for  the  amount  of  money  received 
by  it  from  the  insurance  companies.     It  could  not  re- 
tain the  proceeds  of  the  insurance  and  recoup  against 
the  purchase  price  of  the  barge  the  very  same  dam- 
ages for  which  it  had  received  compensation  under 
the  policies.     lb. 
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3.  Where  the  purchaser  of  a  farm  and  certain  personal  prop- 
erty thereon,  from  a  man  and  his  wife,  employed  the  hus- 
band to  attend  to  the  farm  for  him,  the  fact  that  the  per- 
sonal property  was  in  the  possession  of  the  wife  with  the 
owner's  concurrence,  would  not  authorize  a  reasonable 
inference  that  she  had  a  right  to  sell  it;  and  a  person  pur- 
chasing such  property  from  her,  without  the  necessary 
evidence  of  her  right  to  sell  it,  would  have  to  take  the  con- 
sequences of  his  own  improvidence.  Hojrper  vs,  Callahan^ 
529. 
See  Contract,  1. 

SERVITUDE. 

See  Turnpikes,  2. 

SET-OFF. 

See  Assignment  for  the  Benefit  of  Creditors,  2. 

SPECIFIC  PERFORMANCE. 

1.  On  a  bill  for  the  specific  performance  of  a  written  contract 

by  which  the  defendant  agreed  to  pay  $27,500  for  certain 
land  which  was  subject  to  a  ground  rent  of  $600  a  year, 
the  defendant  may  show  by  parol  evidence  that  the  written 
agreement  did  not  correctly  state  the  contract  between  the 
parties,  which  was  that  the  land  should  be  free  and  clear 
of  all  incumbrances,  and  that  he  informed  the  plaintifts 
of  this  mistake  as  soon  as  it  was  discovered,  which  was 
about  two  hours  after  the  execution  of  the  written  agree- 
ment.    Kraft  and  Winebrermer  vs,  Egan.  36. 

2.  A  mistake  in  the  written  contract  being  clearly  shown,  its 

specific  performance  will  not  be  decreed.     lb. 

STATUTES. 

1.  The  Act  of  1890,  chap.  208,  which  submitted  to  the  qualified 
voters  of  an  election  district  in  Carroll  County,  known  as 
"Freedom  District,"  the  question  of  granting  licenses 
for  the  sale  of  spirituous  liquors  in  said  district,  was  re- 
pealed by  the  Act  of  1892,  chap.  423,  known  as  the  ''High 
License  Law,"  and  entitled  "An  Act  to  regulate  the  sale 
and  the  granting  of  license  for  the  sale  of  spirituous  and 
fermented  liquors  in  Carroll  County,"  and  which  pro- 
vides how  and  in  what  manner  licenses  shall  be  granted, 
excepts  no  part  of  the  county  from  its  operation,  and  ex- 
pressly repeals  all  Acts  inconsistent  with  its  provisions. 
Yunger  vs.  State.,  574. 
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17  Edward  II,  ch.  9.  Relating  to  the  king's  prerogative  in 
the  custody  of  lands  of  idiots.     30. 

17  Edward  II,  ch.  10.  Respecting  the  king's  prerogative  in 
the  preservation  of  the  lands  of  lunatics.     30. 

15  Richard  II,  ch.  2.  Respecting  the  duty  of  justices  of  the 
peace  when  any  forcible  entry  is  made  into  lands.  219, 
220. 

8  Henry  VI,  ch.  9.  Respecting  the  duty  of  justices  of  the 
peace  where  land  is  entered  upon  or  detained  with  force. 
220. 

29  Charles  II,  ch.  3.  An  Act  for  prevention  of  frauds  and 
perjuries.     246. 

43  George  III,  rh.  75.  An  Act  to  authorize  the  sale  or  mort- 
gage of  the  estates  of  persons  found  lunatics  by  inquisi- 
tion in  England  or  Ireland  respectively;  and  the  granting 
of  leases  of  the  same.     31. 

11  George  IV,  and  1  William  IV,  ch.  65,  sees.  27,  28,  29  and 
30.  Respecting  the  sale  of  a  lunatic's  real  estate  for  his 
maintenance  and  support.     31. 

STOCK. 

See  Corporations,  4,  5,  6. 

STREET  RAILWAYS. 

See  Negligence,  2,  3,  4,  5,  6,  7. 

SUBSCRIPTION. 

See  Corporations,  6. 

SUNDAY. 

Section  247  of  Article  ^27  of  the  Code  of  Public  General 
Laws,  prohibiting  work  on  Sunday,  is  not  in  violation  of 
the  Constitution  of  the  United  States,  or  of  the'Constitu- 
tion  of  this  State.     Judefind  vs.  State,  510. 

TAXES. 

1.  By  section  47  of  Article  49  of  the  Municipal  Code  of  Bal- 
timore City,  it  is  enacted  that  when  a  lot  of  ground  is 
chargeable  with  the  payment  of  taxes,  and  is  subject  to 
a  lease  for  a  term  of  years,  renewable  forever,  the  collec- 
tor shall,  in  the  sale  of  such  lot  for  non-payment  of  taxes, 
first  sell  only  the  leasehold  interest,  provided  the  books  of 
the  city  disclose  the  fact  that  the  lot  is  on  lease,  or  the  col- 
lector has  ""actual  notice''  thereof.  Certain  leasehold 
estate  in  the  City  of  Baltimore  was  decreed  to  be  sold  in 
a  proceeding  for  the  foreclosure  of  a  mortgage  thereon. 
After  this  decree  was  rendered  a  petition  was  filed  in  the 


Digitized  by 


Google 


INDEX.  657 

TAXKS.~-CW/i;mc<7. 

foreclosure  proceediii;:;  by  the  city  collector,  signed  by  his 
attorney,  and  sworn  to  ;by  the  deputy  city  collector,  reiv 
resenting  that  taxes  were  in  arrear  upon  the  property 
'^decreed  to  be  sold,''  and  praying  that  he  be  allowed  to 
collect  the  same  by  sale  of  the  property  in  the  ordinary 
way.     Held: 
That  the  collector  had  such  '^actual  notice''  of  the  exist- 
ence of  the  leasehold  estate  as  to  bring  him  within  the 
proviso  of  the  City  Code,  and  he  was  not  authorized 
to  sell  the  fee  simple  estate  until  he  had  first  oft'ered 
the  leasehold  for  sale.     Mayor^    fyc,  of  Baltimore  r** 
Whittington,  231. 

2.  In  an  action  by  a  tax  collector  against  County  Commis- 

sioners to  recover  alleged  over-payments  arising  from  his 
having  turned  over  to  a  trustee  uncollected  taxes  in  excess 
of  the  amount  due  by  him  on  account  of  taxes  in  his  hands 
as  collector,  the  defendant  may  show  that  part  of  the 
taxes  turned  over  to  such  trustee,  and  which  the  plaintift 
claimed  as  credits  against  the  defendant,  could  not  be  col- 
lected.    County  Commissioners  of  Calvert  Co,  vs,  Gantt^  286, 

3.  The  stock  in  trade  of  a  partnership  doing  business  in  a  city. 

which  remains  there  until  it  is  sold  in  the  course  of  busi- 
ness, is  ''goodK  and  chattels  permanently  located,''  within 
the  meaning  of  section  51  of  Article  3  of  the  Constitution 
which  provides  that  such  goods  and  chattels  shall  be  taxed 
in  the  city  or  county  where  they  are  so  located.  Hopkins 
vs.  Baker^  303. 

4.  The  stock  in  trade  of  a  partnership  is  properly  assessed  to 

the  firm  instead  of  to  the  individual  members  thereof 
according  to  their  respective  interests,  where  the  law  pro- 
vides for  the  assessment  of  goods  at  the  place  where  they 
are  permanently  located.     Ih. 

TESTATOR. 
See  Will. 

TROVER  AND  CONVERSION. 

1.  The  defendant,  owning  a  farm  on  which  there  was  a  can- 
ning factory,  his  tenant,  and  a  certain  firm  agreed  that  for 
the  year  1887,  said  firm  should  furnish  money  to  enable 
the  tenant,  who  was  notoriously  insolvent,  to  carry  on 
the  business  of  canning  green  corn,  and  tomatoes;  that 
the  money  was  to  be  placed  in  the  hands  of  the  defendant 
who  was  to  pay  it  out  to  the  tenant  as  needed ;  that  the 
legal  title  to  the  goods  should  be  in  the  defendant  who 
42  V.   78 
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should  hold  them  for  the  purpose  of  reimbursiug  the  firm 
for  it8  advances;  that  the  goods  were  to  be  shipped  to 
said  firm,  to  be  sold  by  it  on  commission.  A  similar 
arrangement,  modified  somewhat,  was  entered  into  for 
the  year  1888.  During  the  year  1887,  at  the  solicitation 
of  the  tenant,  the  plaintiff  raised  com  and  tomatoes  and 
delivered  the  same  at  the  factory,  upon  che  assurance  that 
the  defendant  would  pay  all  bills  which  the  tenant  ap- 
proved. Checks  were  given  at  different  times  by  the 
tenant  on  the  defendant  in  payment  of  the  whole  amount 
due  the  plaintiff,  and  they  were  all  honored.  In  1888,  the 
tenant  requested  the  plaintiff  to  grow  corn  and  tomatoes 
for  the  factory  in  the  same  way  he  had  done,  and  upon  the 
same  terms  as  in  1887,  which  plaintiff  agreed  to  do,  and 
accordingly  did  grow  corn  and  tomatoes,  and  deliver  the 
same  at  the  factory,  ai)d  which  were  intermingled  with 
other  goods  of  like  character  of  the  defendant.  A  part  of 
the  amount  due  the  plaintiff  for  the  corn  and  tomatoes  so 
furnished  was  paid  in  drafts  on  the  defendant,  drawn  by 
the  tenant  at  various  times  for  different  sums,  and  in  favor 
of  the  plaintiff.  For  the  year  1888,  the  defendant,  at  the 
suggestion  of  the  tenant,  signed  a  number  of  written  con- 
tracts with  different  farmers,  other  than  the  plaintiff, 
agreeing  to  be  responsible  for  the  payment  of  the  goods 
which  they  should  furnish  to  the  tenant.  The  tenant 
showed  the  plaintiff  one  of  the  contracts  in  blank,  signed 
by  the  defendant,  and  offered  to  fill  it  up  and  give  it  to  the 
plaintiff,  but  it  was  mutilated  and  he  declined  it;  the 
tenant  assuring  him  that  they  were  only  intended  for  the 
new  planters,  and  that  he  would  be  paid  in  1888,  as  he 
had  been  in  1887.  The  defendant  declined  to  pay  the 
balance  of  the  plaintiff's  claim  for  goods  delivered  in 
1888,  or  to  authorize  the  tenant  to  give  him  enough  of 
the  canned  goods  at  the  factory  to  cover  such  claim. 
IIkld: 
That  the  defendant  having  obtained  possession  of  the 
plaintiff's  goods  through  the  tenant's  misrepresenta- 
tions, which  by  the  exercise  of  reasonable  caution  the 
defendant  could  have  prevented  from  being  made  effec- 
tive, he  is  liable  in  trover  for  their  conversion,  though 
he  neither  contemplated,  nor  participated  in,  any 
fraud  intentionally  or  knowingly,  in  connection  with 
the  transactions.     Bonaparte  vs,  Clageti^  87. 
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2.  Bringing  an  action  in  assumpsit  for  goods  sold  and  delivered 

does  not  constitute  a  ratification  of  the  contract  of  sale 
which  will  prevent  trover  for  the  value  of  the  goods,  where 
before  judgment  the  plaintiff  discovers  that  he  has  mis- 
conceived his  remedy,  and,  upon  amendment  allowed, 
changes  the  form  of  action  to  trover^     lb, 

3.  The  owner  of  goods  which  have  become  intermingled  with 

those  of  another  will  be  protected  in  such  way  as  the  cir- 
cumstances permit,  where  the  goods  are  distinguishable, 
or  the  intermingling  occurred  without  his  fault.     lb, 

4.  Demand  is  not  necessary  to  an  action  of  trover  where  the 

defendant,  with  full  knowledge  of  the  manner  in  which 
the  goods  have  been  acquired,  has  converted  them  to  his 
own  use,  and  refuses  to  deliver  them  in  their  changed 
state,  or  pay  their  value  in  the  original  state.     lb, 

5.  The  fact  that  the  plaintiff  was  employed  at  the  factory  dur- 

ing a  part  of  the  time  his  corn  and  tomatoes  were  being 
delivered,  does  not  affect  his  right  to  recover,  where  it 
appears  that  it  was  not  until  after  his  employment  had 
ceased,  he  ascertained  the  true  character  of  the  tenant's 
representations.     lb. 

6.  A  declaration  in  trover  alleging  that  the  defendant  converted 

to  his  own  use  ''three  horses,  three  carriages,  and  one  set 
of  double  harness,  of  great  value,"  sufficiently  describes 
the  property  under  Article  75,  section  23,  sub-section  31, 
of  the  Code.     Crocker  vs.  Hopps,  200. 

TRUSTS. 

1.  A  bill  was  filed  by  a  widow,  being  executrix  and  sole 
devisee  of  her  husband,  to  recover  certain  property.  She 
charged  that  her  husband  had  purchased  the  property  at 
trustees'  sale,  and  had  paid  for  it  with  money  loaned  to 
him  by  his  brother,  and  that  the  title  was  conveyed  to  his 
brother  merely  as  security  for  the  payment  of  the  loan. 
There  was  evidence  of  a  verbal  agreement  between  the 
brother  and  the  complainant's  husband  that  the  latter 
ghould  have  the  property  whenever  he  paid  the  purchase 
money.  It  was  further  shown  that  this  verbal  agreement 
was  embodied  in  a  lease,  by  which  the  brother  leased  the 
property  for  the  complainant's  husband  for  a  term  of  years, 
with  an  option  on  the  part  of  the  latter  to  buy  it  at  a 
designated  price,  and  within  a  given  time.  There  was 
evidence  also  of  repeated  and  unqualified  declarations 
made  by  the  complainant's  husband  directly  after  the 
sale,  to  a  number  of  persons,  among  whom  were  some 
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of  his  intimate  friends,  that  the  property  was  bought  by 
his  brother,  and  not  by  himself,  he  assigning  at  the  same 
time  the  reasons  why  he  did  not  buy  it.     Held  : 
That  the  evidence  was  insufficient  to  establish  a  result- 
ing trust  in  favor  of  the  complainant's  husband.     Mc- 
Rae  V8.  McRae^  270. 
2.  Where  a  person  having  an  equitable  estate  in  land  contracts 
to  sell  such  equitable  estate,  and  he  subsequently  acquires 
the  legal  title,  he  will  be  decreed  to  convey  such  title  to 
the  purchaser,  since  he  will  be  considered  as  holding  such 
title  as  trustee  for  such  purchaser.     lb. 
See  Corporations,  4. 

TURNPIKES. 

1.  By  section  17  of  ch.  51  of  the  Act  of  1804,  incorporating 
certain  turnpike  companies,  said  companies  were  required 
to  keep  the  roads  open  to  the  same  width  as  they  were 
originally  laid  out  and  confirmed  by  the  commissioners  of 
review  and  Acts  of  Assembly  previously  passed,  and  to 
make  artificial  roads  at  least  twenty  feet  in  width  *  *  * 
^'and  so  nearly  level  in  its  progress  as  that  it  shall  in  no 
place  rise  or  fall  more  than  will  form  an  angle  of  four 
degrees  with  an  horizontal  line,"  &c.  This  Act  and  a 
previous  Act  of  1787,  ch.  23,  provided  for  compensation 
to  the  property  ow  ners  for  such  damages  as  they  sustained 
by  reason  of  the  roads  passing  through  their  lands.  The 
B.  and  Y.  Turnpike  Company  which  was  one  of  the  com- 
panies so  incorporated,  never  compliM  with  the  require- 
ment of  its  charter  in  regard  to  the  grade  of  its  road.  A 
bill  was  filed  by  the  owner  of  land  abutting  on  the  wes- 
ternmost side  of  said  road,  against  said  turnpike  com- 
pany, and  the  City  and  Suburban  Railway  Company,  al- 
leging that  although  the  grade  of  the  road  had  been  estab- 
lished for  sixty  or  more  years,  the  defendants  w^ere  engaged 
in  constructing  a  new  roadway  on  the  easterly  side  of  the 
turnpike  road,  which  was  to  be  used  as  a  railway  upon 
which  cars  were  to  be  propelled  by  electricity^  that  an 
embankment  or  fill  had  been  made  in  front  of  the  plain- 
tift*'8  lot  on  the  easterly  side  of  said  road  which  they  pro- 
posed to  extend  to  the  westarly  side  of  said  road,  by 
means  of  which  the  value  of  the  plaintift^'s  property  would 
be  greatly  diminished;  that  a  judgment  at  law  against  the 
railway  company  would  be  of  no  avail  by  reason  of  a 
mortgage  against  its  property;  and  that  no  steps  had  been 
taken  by  the  defendants  to  make  compensation  to  the  plain- 
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titf.     The  bill  pmyed  for  an  injunction,  and  pecuniary 
damages,  and  for  general  relief.     IIkld: 

1st.  That  the  intent  and  eflect  of  the  Acts  of  1809,  ch.  2. 
and  1811,  ch.  202,  which  virtually  admitted  that  the 
turnpike  company  had  complied  with  its  charter,  wa« 
to  relieve  the  company  from  the  liability  of  having 
its  property  revert  to  the  county,  and  did  not  operate 
as  an  agreement  between   the   Legislature,  the   land 
owners,  and  the  company  that  the  then  existing  status 
of  the  road,  in  respect  to  grading,  was  to  be  its  determi- 
nate condition,   and  that  from    thenceforth  abutting 
property  holders  could  not  be  interfered  with  by  any 
new  or  changed  grade. 
2nd.  That  the  fact  of  the  grade  in  front  of  the  plaintiff's 
property  having  been  established  (as  it  existed  before 
the  work  referred  to  in  these  proceedings  was  com- 
menced) gave  him  no  right  to  claim  that  it  could  not 
now  be  changed,  and  did  not  estop  the  turnpike  com- 
IMiny  from  asserting  its  rights  to  change  it,  notwith- 
standing the  requirements  in  its  charter. 
3rd.    That  as  the  turnpike  company  had  the  right  to 
change  the  grade  of  its  road  in  front  of  the  plaintifl*'s 
property,  he  was  not  entitled  to  compensation  for  any 
injuries  to  his  property  caused  by  such  change  in  the 
grade.     Green  vs.  City  awl  Suburban  Railway  Co,^  294. 
2.  By  the  Act  of  1860,  ch.  259,  the  turnpike  company  was  auth- 
orized to  lay  a  railway  track  on  the  road  between  Towson 
and  Baltimore,  and  by  the  Act  of  1872,  ch.  337,  it  was 
authorized  to  grant  unto  another  company  the  railway 
privileges,  franchises,  &c.,  which  it  held.     By  the  Act  of 
1890,  ch.  225,  it  was  authorized  to  use  for  the  propulsion 
of  cars  on  its  railway  tracks  ''any  motive  power  or  sys- 
tem of  traction  whatever,"  and  to  lay  down  an  additional 
railway  track  upon  the  bed  of  the  turnpike  road  where 
only  a  single    track  existed,    ''provided,  that  no  motive 
power  or  system  of  traction  other  than  horses  shall  be 
made  use  of  by  the  said  corporation  within  the  limits  of 
the  City  of  Baltimore,  without  the  consent  of  the  Mayor 
and    City   Council  of  Baltimore.''      In  June,    1892,    the 
turnpike  company  granted  its  railway  privileges  to  a  rail- 
way company  which  transferred  them  to  its  co-defendant 
the  City  and  Suburban  Uailway  Comi)any.     IIkld: 
1st.  That  the  authority  given  to  the  turnpike  company, 
and  afterwards  transferred  to  its  co-defendant,  to  use 
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'*jiuy  motive  power  or  system  of  traction''  included 
the  use  of  electricity. 

2nd.  That  this  legislative  grant  so  far  legalized  the  use 
and  occupation  of  part  of  said  road  for  an  electric 
railway,  as  to  protect  the  company  from  punishment 
for  the  maintenance  of  what  might  otherwise  he  a 
public  nuisance. 

3rd.  That  the  rights  of  the  plaintiff  were  not  so  affected 
by  the  acts  complained  of  as  to  entitle  him  to  the 
restraining  power  of  a  Court  of  equity  to  prevent  the 
electric  railway  from  being  built  or  used. 

4th.  That  the  use  of  electricity  as  a  motive  power  upon 
a  road  already  set  apart  for  public  travel,  did  not 
impose  a  new  servitude  upon  the  road  so  as  to  entitle 
abutting  lot  owners  to  additional  compensation  for 
injuries  resulting  from  such  use,  unless  they'  were 
caused  by  a  negligent  construction  or  maintenance  of 
the  road.     lb, 

VOTERS  AND  ELECTIONS. 

Section  14  of  the  Act  of  1890,  ch.  573,  provides  that  all  per- 
sons who  shall  vacate  and  remove  from  the  place  of  their 
actual  abode  or  habitation  within  the  State,  and  shall  take 
up  their  abode  or  habitation  out  of  the  State,  shall  be  con- 
clusively presumed  to  have  lost  their  residence  in  the  State, 
unless  at  or  about  the  time  of  such  removal,  or  within  ten 
days  thereafter,  they  shall  make  affidavit  before  the  clerk 
of  the  Circuit  Court  for  the  county  from  which  they  shall 
so  remove,  that  they  do  not  intend  to  change  their  legal 
residence,  but  that  they  have  a  fixed  and  definite  purpose 
to  return  to  the  State  on  or  before  six  months  preceding 
the  next  election  in  November.  A  voter  in  Charles  County, 
who  had  been  occupying,  with  his  family,  a  house  which 
he  rented  by  the  month,  removed  in  February  1893,  to 
Washington,  and  rented  a  furnished  house  by  the  month, 
which  he  occupied,  with  his  wife  and  children,  until  the 
1st  of  May  of  the  same  year,  when  he  returned  to  Charles 
County  to  stay,  lie  opened  an  office  in  Washington  for 
the  practice  of  law,  which  he  continued  to  rent,  and  in 
which  his  office  furniture  remained.  He  kept  the  key  of 
his  house  in  Charles  County,  and  left  there  all  his  furni- 
ture, and  his  spring  and  summer  clothing.  The  house  was 
not  occupied,  but  a  neighbor  was  employed  to  go  there 
morning  and  evening  to  look  around  and  see  if  everything 
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was  right,  and  to  feed  the  poultry.     The  voter  at  no  time 
made  the  affidavit  required  by  the  Act.     Held: 
Ist.    That  having  failed  to  make  the  affidavit  expressly 
required  by  the  Act,  he  was  conclusively  presumed  to 
have  lost  his  residence,  and  his  name  should  have  been 
stricken  from  the  registry  of  voters. 
2nd.    That  this  presumption  being  made  conclusive  by 
law,  no  evidence  could  be  introduced  to  contradict  it. 
Bowling  vs.  Turner^  595. 

WAIVER. 

See  Contract,  1. 

WARRANTY. 
See  Sale,  1. 

WILL. 

L  A  will  reciting  that  a  son  of  the  testator  was  indebted  in  a 
specified  sum  to  C.  a  friend  of  the  testator,  provided  that 
said  debt,  principal  and  interest,  should  be  paid  '*out  of 
my  estate,  in  behalf  of  my  said  son  J.  B.,  and  the  amount 
thereof  shall  be  deducted  from  the  share  of  my  said  son  in 
the  residue  of  my  estate.''     He  then  directed  that  the  resi- 
due of  his  estate  should  be  divided  into  six  parts,  one  for 
each  of  his  children,  and  that  all  the  sums  which  had  been 
charged  by  him,  or  by  his  authority  on  any  of  his  books 
of  account  or  memoranda,  against  any  of  his  children,  or 
which  might  appear  on  memoranda  made  by  him,  and  not 
then  entered  on  his  books  of  account,  should  be  treated 
as  parts  of  his  estate,  and  *'the  charges  against  each  child 
shall  be  divided  and  treated  as  parts  of  the  share  of  my 
estate  set  apart  to  such  child    *    ♦    *    it  being  my  pur- 
pose, as  far  as  practicable,  thereby  to  promote  equality  in 
the  benefits  which  my  children  have  derived  and  shall 
derive  from  my  estate."     Held  : 
That  the  debt  due  to  C.  should  be  paid  out  of  the  share 
of  the  residue  coming  to  such  son,  and  not  out  of  the 
estate  generally.     Coyne  vs.  Boyce,  ExW,  22. 
2.  A  testator  devised  certain  property  to  his  wife  for  life,  and 
directed  that  after  her  death  it  should  be  divided  amongst 
his  children,  share  and  share  alike,  the  child  or  children 
of  any  deceased  child  to  take  the  portion  to  which  the 
parent,  if  living,  would  have  been  entitled.     Held: 
That  a  share  of  the  property  vested  in  each  of  the  chil- 
dren of  the  testator  who  sui*vived  him,  but,  if  any  such 
child  should  leave  children  at  his  death,  his  share  was 
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divested  iu  favor  of  such  children,  but  it  was  uot  di- 
vested by  the  death  of  the  child  in  the  life-time  of  the 
tenant  for  life  without  leaving  children.  Cor  rs. 
Handy,  108. 

3.  Under  a  will  directing  the  propert}-  to  be  divided  at  the 

death  of  testator's  widow  among  his  children,  '*the  child 
or  children  of  any  deceased  child  to  take  the  portion  to 
which  the  parent  if  living  would  have  been  entitled,"  a 
child  of  a  child  deceased  before  the  tesator  is  entitled  to 
share.    lb, 

4.  Under  a  will  diecting  the  property  to  be  divided  at  the  death 

of  testator's  widow  among  his  children,  **the  child  or 
children  of  any  deceased  child  to  take  the  portion  to  which 
the  parent,  if  living,  would  have  been  entitled,"  the  chil- 
dren of  a  child  dying  before  the  period  of  distribution  are 
substituted  in  his  place ;  but  the  share  of  a  child  dying 
.  without  children  is  not  divested  and  goes  to  his  personal 
representatives.     16. 

5.  A  will  was  executed  when  the  testator  was  over  seventy- 

three  years  of  age,  and  physically  feeble,  while  his  men- 
tal faculties  were  relatively  clear.  Tlie  value  of  the  testa- 
tor's personal  estate  exceeded  fifty-five  thousand  dollars, 
and  he  owned  besides  considerable  real  property.  By  his 
will  he  gave  to  an  invalid  daughter  a  small  annuity.  To 
his  insane  son  and  that  son's  motherless  daughter,  a  child 
of  nine  or  ten  years  of  age,  he  gave  nothing,  stating  in  his 
will  as  a  reason  why  he  made  no  provision  for  his  son,  that 
he  had  already  given  to  him  all  that  he  desired  to  bestow 
upon  him.  To  his  married  daughter,  who  had  importuned 
him  for  money,  and  had  declared  that  she  had  great  influ- 
ence with  her  father,  and  that  'he  would  do  anything  she 
would  ask  him  to  do,"  he  left  the  bulk  of  his  estate. 
Shortly  before  the  will  was  made,  she  denounced  her 
insane  brother  to  the  testator,  as  lazy  and  indolent,  and 
unworthy  of  sympathy.  The  testator  was  devotedly 
attached  to  his  grand-daughter,  and  was  deeply  moved  by 
the  affliction  of  his  son;  and  it  was  in  evidence  that  after 
the  will,  disinheriting  his  sou,  was  executed,  and  shortly 
before  the  testiitator's  death,  the  husband  of  the  daughter, 
to  whom  the  property  was  left,  in  company  with  a  colored 
servant  whom  he  took  with  him  as  a  witness,  carried  into 
the  country,  and  there  delivered  to  the  testator's  insane 
son,  five  thousand  dollars  in  bonds,  as  a  gift  from  his 
dying  father.     Three  days  before  the  will  was  executed, 
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the  testator  conveyed  to  his  married  daughter,  in  con- 
sideration of  five  dollars  and  natural  affection,  real  astate 
valued  at  forty  thousand  dollars.     In  an  action  involving 
the  validity  of  the  will,  neither  the  daughter  nor  her  hus- 
band testified.     Held: 
That  there  was  legally  sufficient  evidence  from  which 
the  jury  could  properly  find,  if  they  believed  it  to  be 
true,  that  the  will  had  been  procured  by  undue  influ- 
ence.    Hiss  vs.  Weik,  439. 

WITNESS. 

See  Carriers,  5,  6. 
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4:{  V.   78. 
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